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MEMORANDUM. 


Judge  SERGEANT  did  not  sit  in  the  case  of  The  SeJmylkill 
Navigation  Co.  v.  Freedley  ;  The  Franklin  Fire  Ins.  Co.  v.  Find- 
lay;  and  Thouronv.  Paul;  being  interested  in  the  stock  of  the 
companies  named  in  the  first  two  cases ;  and  having  been  of  counsel 
with  one  of  the  parties  in  the  last  mentioned  case. 


NOTE. 


THE  work  done  on  the  former  edition  of  this  volume  by  Mr. 
SWORD,  and  on  this  edition  by  the  undersigned  is  distinguished 

by  parallel  (||)  lines. 

I.  TYSON  MORRIS. 
Philadelphia,  January  7,  1885. 
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CASES 

IK 

THE   SUPREME  COURT 

OF 

PENNSYLVANIA. 


EASTERN  DISTRICT— DECEMBER  TERM,'  1840. 


[PHILADELPHIA   1840.] 

Arrott  against  Brown.1 

IN  ERROR. 

1.  The  general  rule  is  that  for  an  agent's  omission  to  keep  the  principal 
regularly  informed  of  the  agent's  transactions,  and  the  state  of  the  interests 
intrusted  to  him,  the  measure  of  damages  is  to  be  proportioned  to  the  actual 
loss  sustained  by  the  principal. 

2.  An  exception  to  this  rule  is  where  the  information  transmitted  is  such 
aa  may  induce  the  principal  in  the  adaptation  of  his  operations  to  his  means, 
to  rely  on  an  outstanding  debt  as  a  fund  on  which  he  may  confidently  draw  ; 
in  which  case  the  agent  makes  the  debt  his  own.1 

3.  The  case  of  Harvey  v.  Turner,  4  Rawle  223.  commented  upon,  ||  and 
distinguished.il 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  by  Andrew  Brown  against  James  Arrott. 

1  This  and  the  next  following  case  were  argued  at  March  Term  1840. 

*  The  present  was  held  not  to  be  such  case.  A  mere  account  of  sales  show- 
ing the  existence  of  a  debt,  but  containing  nothing  to  indicate  that  it  might 
be  relied  on  as  a  productive  source  of  ready  money,  is  not  such  above  de- 
scribed information  as  will  take  a  case  out  of  the  general  rule  :  infra  *24  ; 
nor.  semble,  is  the  advance  of  money  on  the  credit  of  goods  consigned,  when 
such  advance  is  made  before  any  sale :  Myers  v.  Brice,  12  W.  N.  C.  87. || 
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The  plaintiff  was  a  manufacturer  of  linen  goods,  at  Dundee,  in 
Scotland,  and  had  made  several  consignments  of  his  goods  to  the 
defendant,  who  was  a  merchant  in  Philadelphia,  for  the  purpose 
of  sale  on  commission. 

s^n-i          *This   action  was   brought  to  recover  damages    for   an 
J     alleged  breach  of  the  defendant's  duty  as  agent,  in  respect 
to  the  sale  of  certain  of  the  goods. 

On  the  trial  in  the  court  below,  before  Pettit  (President),  on 
the  12th  of  November  1839,  it  appeared  that  the  defendant,  on  the 
22d  of  September  1822,  had  sent  ten  bales  of  these  goods,  for  sale, 
to  one  James  Young,  of  Boston,  who  sold  the  same,  but  failed, 
without  paying  over  the  proceeds. 

The  principal  subjects  of  dispute  on  the  trial  were  the  liability 
of  the  defendant  for  this  debt  of  Young ;  and  also  for  a  sale  made 
by  him  in  June  1822,  to  one  Folwell,  in  Philadelphia,  who  like- 
wise failed  without  paying  for  the  same.  The  plaintiff  sought  to 
charge  the  defendant  with  these  debts,  on  the  ground  that,  by  his 
negligence  and  failure  to  give  due  notice  to  him,  the  defendant 
had  made  the  debts  his  own. 

The  plaintiff  wrote  to  the  defendant  on  the  22d  of  May  1822, 
authorizing  him,  in  case  any  of  the  goods  were  unsaleable  with 
him,  to  send  "  a  few  bales  to  Baltimore,  or  any  of  the  neighboring 
cities,"  if  he  thought  it  advisable,  taking  care  to  put  them  in  safe 
hands. 

The  defendant  wrote  to  the  plaintiff  on  the  15th  of  June  1822, 
stating  that  the  article  of  ducks  and  dowlas  never  were,  and  he 
feared  would  not  be  very  soon  saleable  in  the  Philadelphia  market ; 
adding  that  he  would  do  the  best  with  his,  the  same  as  if  they  were 
his  own  ;  and  if  he  should  learn  of  a  better  market  within  the  states 
for  them,  and  it  should  be  his  business  to  inquire,  would  send  them 
to  it  without  waiting  his  orders. 

It  appeared,  from  the  evidence,  that  Mr.  Perit,  of  Philadelphia, 
had  received  in  the  year  1822,  from  S.  and  T.  H.  Perkins,  an  emi- 
nent commercial  house  of  Boston,  a  letter  recommending  in  strong 
terms  one  Mr.  Andrew  Thomson,  a  merchant  of  Scotland,  who  had 
resided  a  good  deal  in  Boston,  and  requesting  Mr.  Perit  to  furnish 
him  with  introductions  to  his  friends. 

Mr.  Perit  accordingly  introduced  Thomson  to  the  defendant, 
and  at  his  recommendation  of  Young  as  a  suitable  person  for  that 
purpose,  Arrott  sent  to  him  ten  bales  of  the  plaintiff's  goods,  and 
four  others  from  another  consignor,  requesting  him  to  dispose  of 
them  soon  after  arrival  at  the  best  prices.  A  correspondence  then 
took  place  between  Arrott  and  Young,  of  which  the  material  parts 
are  here  given. 

On  the  22d  October  1822,  Young  wrote  to  the  defendant  that 
he  had  tried  three  bales  at  auction,  which  had  been  sold  at  rates 
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*which  he  mentioned — two  of  them  bearing  the  plaintiff's  p^-. , 
mark,  and  the  other  that  of  the  owner  of  the  residue  of  the 
goods ;  and  on  the  13th  of  November  wrote  that  he  had  made 
another  attempt  to  dispose  of  the  linens  at  auction,  but  stopped  the 
sale,  the  prices  being  so  unfavorable,  arid  communicated  an  offer 
from  a  private  house  of  eighteen  cents  for  the  dowlas.  This  offer 
the  defendant  declined,  but  expressed  his  willingness  to  let  the 
dowlas  go  for  nineteen  cents  to  an  undoubted  house,  and  the  sheet- 
ings at  twenty-four  to  twenty-five  cents.  On  the  22d  of  Decembei 
Young  wrote  to  the  defendant  that,  not  having  met  with  a  bettei 
offer  for  the  dowlas  than  eighteen  cents,  it  was  still  unsold,  and  in 
his  opinion  had  better  be  held  until  spring,  or  at  least  till  an 
improvement  in  prices.  No  farther  correspondence  took  place 
between  them  on  the  subject  until  the  following  spring.  On  the 
19th  of  April  1823,  the  defendant  requested  Young  to  advise  him 
of  his  prospects.  The  latter,  in  reply,  stated  that  he  had  not  been 
able  to  sell  the  linens  at  private  sale  at  the  limits,  but  had  from 
time  to  time  disposed  of  a  few  of  them,  by  auction,  at  nineteen  to 
twenty  cents  for  the  dowlas,  and  about  twenty-four  cents  for  the 
sheetings.  On  the  21st  of  May  Young  wrote  to  the  defendant 
that  he  had  sold  some  more  of  the  dowlas  at  twenty  cents,  at  which 
he  expected  soon  to  close  sales.  On  the  next  day,  and  before  he 
had  received  Young's  last,  the  defendant  wrote  to  him  that,  since 
his  letter  of  the  23d  ulto.,  he  was  without  any  communications 
from  him,  although  daily  expecting  to  hear,  and  also  to  receive  an 
account-sales  of  linens  so  far  as  they  had  been  made,  accompanied 
with  a  remittance ;  and  on  the  25th  of  May  he  wrote  to  Young 
that  when  he  had  closed  sales  of  the  dowlas,  &c.,  he  would  be  very 
glad  to  receive  accounts  of  the  same,  with  a  remittance.  On  the 
3d  of  July  the  defendant  wrote  to  Young  that  since  his  of  the  21st 
May  he  was  without  any  communication  from  him,  and  referring 
to  his  own  of  the  22d  and  28th  of  May,  requested  account-sales  at 
as  early  a  day  as  possible,  to  be  incorporated  into  his  own  account- 
sales,  which  he  desired  to  send  by  his  nephew,  David  Arrott,  who 
was  to  sail  for  Liverpool  on  the  20th  of  July. 

On  the  16th  of  July,  Young  enclosed  an  account-sales,  by  which 
it  appeared  that  he  had  sold  the  whole  of  the  goods,  to  the  amount 
of  about  32700,  of  which  $1887  belonged  to  the  plaintiff.  By  the 
terms  of  the  credits,  about  one-half  of  these  sales  would  be  due  by  the 
end  of  July  ;  a  portion  of  them  having  matured  in  the  previous  spring. 
These  last  were  the  credits  upon  goods  sold  in  the  autumn  ;  as  to 
which  it  appeared  that  Young  had,  in  reality,  sold  in  the  autumn 
a  greater  quantity  of  goods  than  his  letters  to  the  defendant  had 
announced. 

On  the  22d  of  July,  the  defendant  drew  on  Young,  at  three  days' 
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*-i  9-1     *sight,  for  $1350.19,  the  amount  of  sales  for  which  he  would 

'  J  be  in  cash,  on  the  30th  of  that  month,  after  deducting 
charges. 

This  draft  Young  was  unable  to  pay,  having,  as  he  stated,  antici- 
pated the  amount  of  the  sales  from  the  auctioneer,  in  order  to  meet 
some  pressing  payments.  His  first  open  act  of  insolvency  was  the 
dishonor  of  this  bill. 

Mr.  Arrott,  after  advising  with  counsel  in  Philadelphia  as  to 
this  debt  of  Young,  went  on  to  Boston,  and  consulted  Mr.  Hub- 
bard,  an  eminent  professional  gentleman  of  that  city,  who  however, 
being  of  counsel  for  the  Messrs.  Andrews,  who  had  an  interest 
adverse  to  that  of  Young,  recommended  the  defendant  to  employ 
Mr.  Sullivan,  which  he  accordingly  did. 

It  appeared  that  Winslow,  Channing  &  Co.,  of  whom  Mr.  Sulli- 
van, jointly  with  Thos.  H.  Perkins  and  Isaac  Winslow  were 
assignees,  had  advanced  money  to  persons,  of  whom  Young  was  one, 
to  purchase,  and  load,  and  send  to  Africa,  a  vessel  to  bring  back  a 
cargo.  That  vessel,  and  outward  and  homeward  cargo  were  pledged 
to  Winslow,  Channing  &  Co.,  and  came  into  the  hands  of  the 
assignees.  It  was  expected  that  Young's  part  of  this  property 
would  be  sufficient  to  pay  the  demands  of  Winslow,  Channing  & 
Co.,  and  leave  a  surplus  for  his  own  use ;  but  a  litigation  arose 
between  Young  and  his  co-partners  in  the  adventure,  which  was 
pursued  in  the  Admiralty  Court,  and  in  the  state  court.  Acting 
for  the  assignees  of  Winslow,  Channing  &  Co.,  Mr.  Sullivan  at- 
tended to  these  litigations  as  to  the  amount  of  their  interest ;  and 
that  claim  being  satisfied,  further  attended  to  them  in  order  to  in- 
crease the  amount  which  might  fall  to  Young's  share  of  the  residue 
of  the  African  adventure,  to  secure  payment  of  Arrott's  demand. 
The  defendant  pressed  Young  very  earnestly  for  payment,  who 
gave  him  an  order  for  10s.  in  the  20s.,  on  Isaac  Winslow,  who  held 
the  money  under  the  assignment,  and  who  accepted  the  order  con- 
ditionally. The  claim  of  Winslow  &  Co.,  being  satisfied,  a  balance 
remained,  which  Andrews  claimed  as  a  creditor  of  the  partnership 
in  the  vessel  of  Young  and  Andrews ;  and  Young  claimed  the  same 
balance  as  creditor  of  the  partnership.  Young  and  Andrews  en- 
gaged in  litigation,  and  joined  in  a  suit  against  the  assignees  for 
the  balance,  which  would  have  been  paid  but  for  the  acceptance  of 
Winslow  in  favor  of  Arrott,  which  had  been  previously  obtained  by 
him.  Mr.  Sullivan  defended  this  suit  to  have  out  of  the  balance 
the  sum  intended  for  Arrott.  The  court  ordered  judgment  and 
execution  for  the  plaintiff.  Young  had  no  property  but  his  interest 
in  this  fund. 

In  compromise  of  the  defendant's  claim,  Mr.  Winslow  proposed 
to  pay  him  six  hundred  dollars,  which  he  was  willing  to  accept, 
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and   give    up    Winslow's   acceptance,  reversing  this   claim      r*io 
against   Young   *personally.     But  the    parties   in    Boston 
insisting  on  Young's  discharge,  which  Arrott  did  not  feel  himself 
authorized  to  give,  the  negotiation  fell  through. 

Mr.  Hubbard  testified  that  he  thought  at  the  time  the  arrange- 
ment made  by  the  defendant  in  procuring  the  order  of  Young,  and 
conditional  acceptance  of  Winslow,  a  very  favorable  one  for  him, 
and  that  he  had  shown  great  skill  and  judgment  in  obtaining  it ; 
and  that  he  believed  until  the  year  1826,  that  Arrott  would  event- 
ually realize  more  for  the  order  than  any  of  the  separate  creditors 
of  Young,  except  Wm.  Andrews  ;  believing  that  a  compromise 
would  be  finally  entered  into,  by  which  he  would  secure  from  20 
to  25  per  cent,  of  the  principal  of  the  debt.  He  was  of  opinion 
that  the  defendant  did  adopt,  at  the  time,  the  best  and  most  pru- 
dent measures  in  his  power  for  the  purpose  of  securing  the  debt ; 
and  that  he  could  not  have  adopted  any  measures  more  likely  to 
obtain  security  or  payment  of  a  part  of  it :  but  he  did  think  in  1826 
it  would  have  been  wise  on  the  part  of  the  defendant  or  his  princi- 
pals, if  in  his  or  their  power,  to  have  made  a  compromise  with 
Winslow  and  Young,  and  have  given  Young  a  discharge  in  full. 

This  step  was  taken  by  the  defendant  to  secure  payment  before 
Young  and  the  causes  of  his  eventual  want  of  success  to  realize  any- 
thing from  the  debt,  were  fully  stated  in  the  deposition  of  Mr.  Sul- 
livan, and  the  correspondence  between  him  and  the  defendant, 
which  were  read  in  evidence  on  the  trial. 

A  number  of  witnesses  were  examined  by  the  defendant,  under 
a  commission  to  Boston,  to  prove  that  Young's  mercantile  credit 
and  standing  were  fair  during  the  years  1822  and  1823  to  the  time 
of  his  failure. 

No  written  notice  was  given  by  Arrott  to  Brown  of  his  having 
sent  the  goods  to  Boston,  nor  of  the  failure  of  Young,  till  the  7th 
May,  1824,  when  he  wrote  as  follows : 

"  I  have  been  endeavoring  to  bring  your  sales  to  a  close  in  order 
to  hand  you  the  same,  but  it  has  not  been  in  my  power  to  do  BO 
completely  :  and  in  consequence  of  David's  wishes,  I  have  con- 
cluded upon  making  them  out  so  far  as  they  have  been  effected, 
with  a  statement  of  what  remains  on  hand.  It  is  at  his  request 
I  send  this  line,  otherwise  I  would  not  have  written  you  for  a  few 
weeks  yet  to  come,  being  anxious  when  I  did  write,  to  be  able  to 
say  how  many  shillings  there  would  be  in  the  pound  coming  from 
a  bad  debt,  made  on  your  account  at  Boston,  to  the  amount  of 
upwards  of  $1800,  and  up  to  this  date  I  cannot  tell.  The  instant 
I  knew  your  property  was  in  jeopardy,  I  went  on  there  on  purpose ; 
and  after  waiting  14  days,  and  doing  everything  man  could  do, 
succeeded  in  getting  10*.  *-in  the  pound,  as  I  thought  and 
still  think  ;  but  there  is  no  dependence  upon  any  security 
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until  the  money  is  actually  paid  ;  which  the  lawyer  thinks  may  be 
the  case  in  July.  The  whole  amount  of  the  debt  was  $2700  ;  the 
balance  is  on  account  of  my  brother-in-law,  Mr.  David  Lumgair. 
This  bad  debt  has  preyed  on  my  mind  very  much,  and  one  reason 
for  my  silence  was,  when  I  did  write  you  about  it,  that  I  might  be 
able  at  the  same  time  to  say,  not  that  I  have  secured,  but  that  1 
have  actually  received  10  shillings  in  the  pound,  which  I  was  in 
hopes  of  getting  before  this  day.  If  I  had  had  money  to  have  sent 
you,  you  should  have  got  it,  or  good  news  of  any  kind  to  communi- 
cate, you  should  have  heard  from  me,  but  to  have  nothing  to  write 
about,  save  bad  debts,  bad  sales,  &c.,  it  was  to  me  an  irksome  task, 
and  is  so  now,  but  David  has  this  morning  insisted  on  my  writing, 
and  I  remain,"  &c. 

To  this  letter  the  plaintiff  replied  on  the  21st  June,  1824. — "  I 
have  received  your  favor  of  the  7th  ult.,  and  regret  the  accounts  it 
contains  are  so  very  unfavorable  with  regard  to  the  shipments  I  had 
made  to  you.  I  hope  you  will  get  the  whole  cleared  off  soon,  and 
send  me  an  account-sale  and  remittance.  As  to  the  bad  debt  you 
have  made  in  Boston,  you  will  excuse  me  for  holding  you  responsi- 
ble to  me  for  it,  since  my  instructions  to  you  on  the  22d  May, 
1822,  were,  if  you  had  occasion  to  send  a  few  bales  of  my  goods 
to  Baltimore,  or  any  of  the  neighboring  cities,  you  would  take  care 
to  put  them  in  safe  hands.  I  was  perfectly  satisfied  when  they  re- 
mained in  your  hands  ;  there  was  no  risk,  and  I  wished  if  they 
were  removed,  to  be  in  the  same  situation  ;  besides  you  not  advis- 
ing me  of  the  bad  debt  till  long  after  it  had  happened,  takes  all 
responsibility  from  me,  although  the  goods  had  even  been  sold  at 
my  risk.  I  regret  this  occurrence  extremely,  and  hope  you  will 
not  find  the  loss  serious." 

To  this  letter  the  defendant  never  replied. 

On  the  23d,  1824,  David  Arrott  wrote  from  New  York  to  the 
plaintiff: — "The  enclosed  packet  containing  your  account-sales, 
and  account-current  made  up  to  the  31st  ult.,  I  brought  on  from 
Philadelphia  yesterday,  in  order  to  despatch  by  this  opportunity. 
My  uncle  desired  me  to  say  that  he  would  be  writing  at  length  re- 
garding them,  and  also  of  the  goods  remaining  on  hands  unsold.  I 
was  extremely  sorry  to  hear  on  my  return  to  this  country,  of  the 
bad  debt  made  on  your  account  in  Boston,  but  I  trust  there  will  be 
10  shillings  in  the  pound  sterling  got  from  Young.  My  uncle 
went  on  himself  to  Boston,  and  did  everything  in  his  power  to  get 
secured  in  what  he  could,  but  of  these  particulars  he  will  be  writing 
you  himself.  Sales  of  all  kinds  of  bleached  sheeting  are  very  dull 
both  here  and  in  Philadelphia." 

"The  account  sales  referred  to  in  the  last  letter,  entitled 
sales  per  sundry  vessels,  showed  as  follows  : 
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Net  account  sales         .        .         .         $6398  85 
Of  which  at  Baltimore,     897  28 
Boston,  by  Jas.  Young,  1887  70 

2784  98 


And  the  residue         $3613  87  at  Phila. 


Account  current  referred  to  in  last  letter. 
Dr.  Plaintiff, 

To  charges,  2532  89 

Bills  of  exchange,      9431  23 
Bal.  Int.  Column,         374  99 

12339  11 

Or.     By  total  sales,     .    13931  36 
Less  sales, 

To  Jno.  Folwell,  $283  50 

By  Jas.  Young,  at  Bos.  1887  70 

2171  20 

11760  16 

1824,  May  31. 

Balance  in  cash  due  by  plaintiff  to  defend- 
ant,  $578  95 


David  Arrott,  whose  deposition  was  taken  by  the  defendant,  tes- 
tified "  that  in  the  month  of  July,  1823,  he  sailed  for  Europe  from 
Philadelphia :  for  six  years  previously  he  had  lived  with  defendant 
as  his  clerk,  and  was  intimately  acquainted  with  his  concerns.  He 
knew  of  several  consignments  to  the  defendant  by  the  plaintiff  in 
the  spring  of  1822,  and  that  the  defendant  sent  a  part  of  said 
goods  to  Boston,  and  consigned  them  to  James  Young  at  that  place 
for  sale,  the  market  being  bad  for  the  goods  at  Philadelphia.  He 
sent  at  the  same  time  to  Young,  some  of  the  goods  of  the  plaintiff, 
and  some  goods  which  had  been  consigned  to  the  defendant  by 
David  Lumgair.  *  *  *  On  the  day  of  deponent's  departure  or 
the  day  before,  defendant  received  an  account  of  sales,  but  no 
remittance.  That  the  defendant  gave  this  deponent  particular 
instructions  to  see  the  plaintiff,  and  to  inform  him  of  the  state  of 
his  consignment  particularly,  and  of  sales  which  had  been  made  at 
Boston;  and  gave  deponent  a  short  letter  of  introduction  to  the 
plaintiff,  and  a  recommendation  to  Mr.  Brown  of  deponent's  house 
at  New  Orleans,  which  was  just  then  established.  That  shortly 
after  the  deponent's  arrival  in  England,  he  went  to  Scotland,  and  in 
August  or  September  1823,  he  visited  the  plaintiff  at  Dundee,  and 
made  him  particularly  acquainted  with  the  state  of  his  consignment, 
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x-,  fl-i  *and  of  the  sales  made  at  Boston.  The  plaintiff  inquired 
of  deponent  what  prices  the  goods  brought  at  Boston,  and 
the  deponent  informed  him :  a  good  deal  of  conversation  took  place 
between  the  plaintiff  and  the  deponent,  but  the  plaintiff  made  no 
complaint  or  objection  to  the  defendant's  having  sent  the  goods  to 
Boston  for  sale,  nor  to  any  other  particular  of  the  defendant's  con- 
duct in  the  management  of  the  business.  That  the  deponent  shortly 
after  went  to  England,  and  whilst  there  he  received  a  letter  from 
the  plaintiff,  inquiring  of  him  if  he  had  heard  from  his  uncle  the 
defendant,  which  letter  the  deponent  answered,  and  in  that  letter, 
or  verbally  in  a  visit  which  he  shortly  afterwards  made  to  Scotland, 
again  he  informed  the  plaintiff  that  he  feared  something  had  hap- 
pened in  Boston,  as  he  heard  incidentally  from  a  friend  at  New  York 
that  his  uncle  had  passed  hastily  through  that  place  on  his  way  to 
Boston." 

Cross-examined. — "  The  goods  were  sent  to  Boston  in  April  or 
May  1822.  Mr.  Arrott  received  no  regular  account-sales  until  the 
sales  were  about  to  be  closed.  Deponent  thinks  he  was  advised  of 
sales  as  they  were  made  by  letter,  but  no  regular  account-current 
was  forwarded  until  the  close.  *  *  *  When  the  deponent  was 
at  Dundee,  he  had  no  copy  of  account-sales  from  Young,  and  of 
course  showed  none  to  plaintiff.  Deponent  cannot  say  how  many 
packages  of  goods  had  been  sent,  or  how  many  he  informed  plain- 
tiff had  been  sent.  Deponent  has  not  the  letter  from  plaintiff  to 
him ;  it  is  now  in  New  Orleans,  if  in  existence.  Deponent  sailed 
for  Europe  the  20th  July  1823.  About  .the  time  deponent  went 
to  Europe,  he  had  established  himself  in  business,  and  had  left  the 
defendant's  counting-house." 

On  the  27th  June  1822,  the  defendant  sold  to  Folwell  two  bales 
of  the  plaintiff's  goods  for  the  Bum  of  $283.50  at  a  profit  of  six 
months. 

The  amount  of  this  sale  was  included  with  that  of  a  sale  of  the 
defendant's  own  goods  in  a  note  of  Folwell  in  his  favor  at  six  months 
for  $422.34. 

This  note  was  read  in  evidence  by  the  plaintiff,  together  with 
an  account  dated  1st  April  1823,  presented  by  the  defendant  to 
the  assignee  of  Folwell,  claiming  balance  due  the  defendant  of 
$3216.75. 

Also,  the  assignee's  dividend  list,  which  included  the  defendant's 
name  as  a  creditor  to  the  said  amount. 

Also  another  account  subsequently  presented,  claiming  balance 
of  $2892.30,  and  sixteen  years  interest. 

It  was  also  admitted  by  the  defendant  that  previous  to  the  receipt 
of  the  first  dividend,  he  had  released  Folwell  generally.     Evidence 
*17"l     *wa8  S*ven  ky  tne  defendant  that  Folwell  was  in  good  credit 
at  the  time  the  sale  was  made. 
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The  learned  judge  of  the  District  Court  charged  the  jury  as  fol- 
lows : 

"This  is  an  action  brought  by  Andrew  Brown,  of  Dundee,  in  Scot- 
land, against  James  Arrott,  of  Philadelphia.  The  defendant  was  the 
factor  of  the  plaintiff.  Certain  goods  were  shipped  to  the  defend- 
ant to  be  sold  on  the  plaintiffs  account.  There  are  three  separate 
transactions,  yet  unclosed  between  the  parties,  and  this  suit  is 
brought  to  settle  them.  The  plaintiff  claims  a  balance  of  $4445.38, 
which  is  made  up  of  the  sum  of  $758.05,  proceeds  of  eighty  pieces 
of  linen  goods — of  the  sura  of  $1887.70,  amount  of  sales  of  goods 
consigned  by  the  defendant  to  James  Young,  of  Boston ;  and  of 
the  sum  of  $283.50,  amount  of  sales  by  the  defendant  to  John 
Folwell,  of  Philadelphia — interest  being  calculated  to  this  time  and 
allowance  made  for  certain  remittances.  As  to  the  80  pieces  of 
linen  goods  there  is  no  dispute  now.  The  counsel  have  concurred 
in  the  mode  of  adjusting  that  part  of  the  case.  In  relation  to  the 
other  two  items,  however,  the  defendant  denies  that  the  claim  of 
the  plaintiff  is  well  founded.  As  to  the  Boston  debt,  the  defend- 
ant denies  all  liability  for  it  whatever;  except  as  mere  nominal 
damages  for  omiting  to  give  certain  information  to  the  plaintiff. 
In  reference  to  the  debt  of  John  Folwell,  the  defendant  also  denies 
all  responsibility,  except  as  to  forty  per  cent,  of  it,  in  the  hands 
of  Mr.  Folwell's  assignees,  but  which  the  defendant  holds  himself 
ready  to  account  for,  as  he  can  at  once  receive  it  from  the  assignees. 
The  interest  account  being  included,  the  defendant  claims  on  his 
views  a  balance  in  his  favor  of  $5.65,  and  asks  for  a  certificate  to 
that  amount.  Another  view  of  the  defendant  is,  that  you  may 
find  some  larger  amount  for  the  plaintiff;  that  you  may  allow  as 
much  more  as  you  may  see  proper  in  the  way  of  damages  arising 
from  the  want  of  notice,  if  the  plaintiff  have  actually  sustained 
any. 

44  There  are  certain  general  principles  of  law  for  the  government 
of  principal  and  factor,  which  it  is  the  duty  of  the  court  to  state, 
and  of  the  jury  to  enforce,  as  far  as  they  are  applicable  to  the  facts 
of  the  case.  There  is  no  more  dangerous  error  in  reference  to  the 
business  of  the  commercial  world,  than  the  adoption  by  a  judge  or 
a  juror  of  the  notion  that  he  can  decide  every  particular  case  sub- 
mitted to  him,  of  a  contest  between  consignor  and  consignee,  by 
his  individual  opinion  of  the  honesty  and  good  intentions  of  the 
respective  parties.  In  many  instances  the  law  has  wisely  estab- 
lished certain  rules  which  cannot  be  departed  from,  without  incur- 
ring responsibility,  no  matter  how  upright  may  be  the  object  or 
pure  the  dispositions  of  the  party.  We  must  not  substitute  the 
weakness  of  our  hearts  for  the  strength  of  our  minds :  our  sympa- 
thy for  our  ""judgment.  There  is  frequently  an  express  r*-iQ 
understanding  as  to  the  terms  of  dealing ;  for  example,  in 
6  WHARTON — 2 
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regard  to  the  amount  of  commissions,  merely  for  effecting  sales,  or 
for  guarantee.     But  in  almost  every  transaction  between  principal 
and  factor,  much  is  left  to  the  operation  of  the  general  principles 
of  commercial  law,  to  the  custom  of  merchants  generally,  or  to  the 
usages  of  the   particular  trade.     These  are   recognised  by  courts 
and  juries  as  necessary  elements  of  the  original  understanding  and 
contract.     Where  the  parties  desire  to  be  governed  by  other  rules, 
they  must  say  so,  and  then  their  own  compact,  if  not  in  conflict 
with  the  law,  will  bind  them.     Among  the  general  rules  referred  to 
are  these :  Where  a  factor  is  employed   to  make  sale  of  goods  on 
consignment,  he  is  bound  not  only  to  good  faith  but  to  reasonable 
diligence.     It  is  not  sufficient  that  he  has  been  guilty  of  no  fraud, 
or  of  such  gross  negligence  as  would  carry  with  it  the  insignia  or 
badges  of  fraud.     He  is  required  to  act  with  reasonable  care  and 
prudence  in  his  employment,  and  exercise  his  judgment  after  proper 
inquiries  and  precautions.     If  he  shut  his  eyes  against  the  light, 
or  sell  to  a  person  without  inquiry,  when  ordinary  diligence  (that 
is,  that  degree  of  diligence  which  persons  of  common  prudence  are 
accustomed  to  use  about  their  own  affairs,)  would  have  enabled  him 
to  learn  the  discredit  or  insolvency  of  the  party,  he  will  not  be  dis- 
charged from  responsibility  to  his  principal.     Story  on  Agency 
372-174.     On  the  other  hand  where  the  agent  has  conducted  him- 
self according  to  the  usual  course  of  business,  and  has  employed 
the  required  diligence  in  his  agency,  he  will  not  be  responsible  for 
consequences.     Story  190.     Where  the  employment  of  a  sub-agent 
is  authorized,  he  must  use  the  same  reasonable   diligence  in  his 
choice  as  to  the  skill  and  ability  of  the  sub-agent.     Story  190. 
Again,  it  is  the  duty  of  an  agent  to  keep  his  principal  apprised  of 
his  doings,  and  to  give  him  notice,  within  a  reasonable  time,  of  all 
such  facts  and  circumstances  as  may  be  important  to  his  interests. 
Story  196.     In  some  cases,  too,  the  law  goes  further  than  merely 
to  lay  down  the  rule ;   it  prescribes  the  measure  of   damage  for 
neglect,  even  to  the  extent  of  a  strict  penalty.     The  law  not  merely 
says,  that  the  factor  is  bound  to  keep  his  principal  informed  of  all 
material  occurrences,  but  it  also  asserts,  that  where  the  conduct  of 
the  agent  is  such  as  to  justify  the  principal  in  concluding  that  there 
is  nothing  at  risk,  and  to  warrant  him  in  carrying  on  his  business, 
and  in  making  his  calculations  for  the  government  of  his  affairs, 
upon  the  faith  of  the  safety  of  the  matters  under  the  agent's  charge, 
the  agent  becomes  an  insurer  for  the  whole  amount.  This  is  the  doc- 
trine emphatically  laid  down  by  our  Supreme  Court  in  Harvey  v. 
Turner,  4  Rawle  223.  It  is  the  settled  law  whether  we  happen  to  like 
it  or  not.     For  my  part,  however,  I  entirely  approve  of  the  doc- 
trine of  that  case.     There  is  no  more  hardship  in  it  than  in  the 
instance  of  a  guarantee  commission  where  the  agent  takes  the  debt 
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on  himself.     The  agent  there  is  not  allowed  to  say,  I  *acted 
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honestly  and  honorably  in  making  the  sales,  and  it  is  there- 
fore unjust  to  fix  me  for  the  loss  of  the  debt.  The  legal  effect  of 
his  contract  is  that  he  must  pay  at  all  events.  So  the  legal  conse- 
quence of  the  omission  to  discharge  a  very  simple  and  well  known 
duty  relative  to  giving  information,  is  the  same.  The  agent  per- 
forms this  easy  duty,  and  he  is  free ;  he  fails  to  perform  it,  and  he 
is  bound.  It  is  an  ingredient  of  the  compact  that  such  shall  be  the 
results.  The  rule  ought  not  to  be  relaxed.  Some  sound  reasons 
for  a  rigid  enforcement  of  it  are  stated  by  the  learned  judge  who 
delivered  the  opinion  of  the  Supreme  Court  in  the  case  above  men- 
tioned. Then  the  question  is  presented,  do  any  of  these  rules 
apply  to  the  facts  before  us  ?  As  to  Young's  debt.  Young  resided 
in  Boston.  The  defendant  was  bound  to  sell  here  only,  unless  he 
obtained  permission  to  try  another  market.  He  relies  on  the 
plaintiff's  letter  of  22d  of  May  1822,  which  contained  this  clause  : 
"  If  any  of  my  goods  are  unsaleable  with  you,  you  may  send  a  few 
bales  to  Baltimore  or  any  of  the  neighboring  cities,  if  you  think  it 
advisable,  taking  care  to  put  them  in  safe  hands."  On  the  22d  of 
September  1822  the  defendant  sent  on  consignment  to  James  Young 
of  Boston  ten  bales  of  linen  goods.  It  is  conceded  that  the  goods 
were  unsaleable  here,  and  that  &feiv  bales  could  be  sent  to  a  neigh- 
boring city.  But  the  plaintiff  denies  that  Boston  was  a  neighbor- 
ing city :  and  ten  bales  were  within  the  authority.  If  there  are 
any  ambiguities  in  these  respects  in  the  plaintiff's  letter,  he  is  not' 
to  take  advantage  of  them.  I  should  rather  incline  to  adopt  the 
plaintiff's  own  view,  as  stated  in  his  letter  of  June  1824,  where 
omitting  any  reference  to  these  points,  he  confines  his  complaint  to 
the  two  matters  of  "safe  hands"  and  "want  of  notice."  If  it 
becomes  necessary,  it  will  be  for  the  jury  to  decide  whether  on  this 
part  of  the  case,  the  defendant  exceeded  his  authority.  As  to  the 
safety  of  the  hands  to  which  the  goods  were  sent,  the  letter  of  the 
22d  of  May  1822,  is  not  to  be  construed  as  containing  a  stipulation 
that  the  defendant  should  be  answerable  at  all  events  for  the  safety 
or  solvency  of  the  party  in  whose  hands  he  might  place  the  goods. 
The  letter  required  only  reasonable  care  and  diligence  in  the  selec- 
tion of  the  person  to  whom  the  goods  should  be  sent. 

[The  judge  here  reviewed  the  testimony  as  to  the  choice  of  Mr. 
Young  and  as  to  his  commercial  standing,  aijd  said  that  if  neces- 
sary to  be  decided  it  would  be  for  the  jury  to  determine  whether 
the  defendant  did  or  did  not  use  due  diligence  and  make  proper 
inquiries  before  sending  the  goods  to  Boston.] 

"  But  assuming  all  the  points  of  the  case  thus  far  to  be  in  favor 
of  the  defendant,  the  plaintiff  contends  that  there  is  still  what  he 
terms  an  overwhelming  neglect  or  omission  of  the  defendant  in 
regard  to  giving  material  information,  which  completely  fixes  the 


20  SUPREME  COURT  [Dec.  Term, 

[Arrott  v.  Brown.] 

*901      ^e^  on   **ne   defendant.     The  goods  were  transmitted  to 
Boston  in  September  1822.     In  July  1823,  the  defendant 
was  induced  by  a  difference  between  Young's  previous  letter  and  his 
accounts  now  furnished,  to  suspect  Young's  situation.     He  imme- 
diately put  him  to  a  test,  by  means  of  the  draft  for  $1350,  which 
proved  his  insolvency.     To  say  nothing  of  other  omissions,  particu- 
larly of  the  omission  to  inform  the  plaintiff  of  the  consignment  to 
Boston,  prior  to  Mr.  David  Arrott's  visit  to  Scotland  in  August  or 
September  1823,  the  defendant,  for  nine  months  after  Young's  in- 
solvency was  mads  manifest  to  him,  omitted   to  give  any  notice 
whatever  of  the  circumstances   to  the.  plaintiff.     Here  was  a  mate- 
rial fact  which   the  plaintiff  had  a  right  to  know,  and  which   the 
defendant  was  bound  to  communicate.     Nine  months  elapse  before 
the  defendant  informs  the  plaintiff  of  any  difficulty.     The  defend- 
ant concedes  the  omissions  to  perform   his  duty,  but  contests  the 
question  of  the  measure  of  damages.     It  becomes  my  duty  here  to 
state  distinctly  what  the  law  is  on  this  point.     A  factor,  though  a 
sub-agent,  sells  goods  on  credit — sends  his  principal  verbal  notice, 
(after  a  delay  of  many  months,)  of  the  consignment,  and  of  sales 
having  been  made — ascertains  the  insolvency  of  the  consignee  after 
there  had  been  money  in  his  hands — and  then  waits  nine  months 
before  making  any  communication   to  the  principal.     Now,  unless 
we  are  ready  to  overthrow  the  settled   law  of  the  land,  I  have  no 
hesitation  in  saying  that  by  the  omission  for  so  long  a  time  to  give 
notice  of  Young's  insolvency,  the  defendant  made  the  debt  his  own, 
and  the  plaintiff  is  not  bound  to  offer  evidence  to  show  actual  dam- 
age.    The  plaintiff  has  a  right  to  claim  of  the  tribunals  of  this 
country,  the  benefit  of  the  law  of  the  land.     He  may  say,  I  have 
made  my  calculations  on  the  faith  of  the  safety  of  these  sales.     I 
had  a  right  to  carry  on  my  business  on  this  faith.     The  effect  of 
this  delay  is  the  same  as  if  he  had  charged  a  guarantee  commis- 
sion for  making  the   sales.     I  put  it  to  you  then  unequivocally, 
that  the  measure  of  damage  is  the  whole  amount  of  the  debt.     A 
plainer  case  for  the  application  of  the  doctrine  could  not,  I  think, 
be  suggested.     We  are  not  at  liberty  to  say,  that  perhaps  the  prin- 
cipal did  not  during  the  nine  months,  rely  on  the  safety  of  his  debt. 
All  that  the  law  requires  is  that  he  might  have  done  so.     In  the 
view  I  take  of  the  law  of  this  part  of  the  case,  it  is  unnecessary 
to  inquire  as  the  alleged  vigilance  of  the  defendant  in  his  efforts  to 
secure  the  debt  in  Boston. 

"  Then  as  to  Folwell's  debt. 

"  The  goods  were  sold  in  June  1822,  at  six  months ;  at  the  time 
of  the  sale,  Folwell  was  in  good  credit.  Before  the  expiration  of 
the  credit,  account-sales  in  part  were  transmitted  by  the  defendant 
to  the  plaintiff,  and  a  remittance  made  which  covered  this  amount. 
This  remittance  would  not  conclusively  bind  the  defendant.  On 
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the  face  of  the  account,  it  appeared  that  sales  on  credit  had  been 
made.  That,  however,  did  not  prevent  the  defendant  from  recharg- 
ing the  *debt  on  Folwell's  failure,  provided  the  defendant  r*n-\ 
gave  notice  of  such  failure  within  a  reasonable  time.  The  *- 
fact  that  the  money  had  been  remitted,  was  perhaps  an  additional 
reason  for  prompt  notice.  It  is  a  remarkable  fact,  that  no  notice 
was  given  of  Fulwell's  failure  till  June  1824.  The  whole  of  1823 
•was  allowed  to  pass  by  without  a  hint  of  it,  and  at  last  it  was  inti- 
mated only  by  a  recharge  in  an  account-current ;  and  even  this, 
it  is  urged,  was  not  a  full  account,  as  twenty-five  per  cent,  had  then 
been  secured,  which  fact  was  not  communicated.  But  here  the 
rule  of  law  is  the  same  as  to  the  want  of  notice,  as  I  have  stated 
it  to  be  in  reference  to  Young's  debt.  When  Folwell  failed,  it  was 
incumbent  on  the  defendant  to  give  notice  within  a  reasonable  time, 
and  he  omitted  to  do  so  at  his  own  peril.  If  this  were  all  of  the 
case,  it  is  as  strong  as  Young's.  Nine  months'  delay  is  bad  enough. 
Eighteen  months'  delay  is  no  better.  It  has,  however,  been  con- 
tended that  the  plaintiff  was  bound  to  reply  to  the  information  of 
Folwell's  failure,  and  that  his  silence  is  an  acquiescence,  or  evidence 
of  an  acquiescence,  in  the  recharge.  There  is  neither  law  nor  rea- 
son for  this  suggestion.  For  eighteen  months  the  plaintiff  had  a 
right  to  consider  the  money  as  his  own,  and  after  that  lapse  of  time 
he  could  not  be  affected  by  a  recharge  without  his  express  consent 
to  it.  But  if  a  recharge  could  have  affected  the  plaintiff,  it  appears 
that  this  recharge  did  not  give  full  information.  If  it  was  a  mere 
recharge  to  credit  in  a  new  account,  it  was  open  for  further  expla- 
nation, and  it  is  not  to  be  deemed  as  a  charge  of  the  whole  amount. 
If  the  defendant's  liability  was  fixed  before,  then  no  effort  of  his 
could  release  him,  without  the  plaintiff's  consent. 

"  On  the  two  disputed  points  of  the  case,  I  charge  you  that  from 
the  delay  to  give  material  information,  the  defendant  made  both 
the  debts  in  point  of  law  his  own.  If  wrong  in  this  opinion,  the 
Supreme  Court  will  correct  the  error.  I  shall  be  happy  to  facili- 
tate the  steps  proper  to  bring  the  case  before  them." 

The  jury  found  for  the  plaintiff,  and  a  writ  of  error  having  been 
taken,  the  following  errors  were  assigned : 

1.  Because  the  judge  erred  in  his  charge  upon  the  subject  of  the 
measure  of  damages. 

2.  Because  the  judge  refused  to  charge  as  requested  in  the  9th, 
10th  and  llth  points,  that  the  omission  to  communicate  to  the 
plaintiff  the  failure  of  Young  did  not  make  the  defendant  liable  to 
the  plaintiff  for  anything  beyond  the  amount  of  the  actual  damage 
sustained   by  the  plaintiff  in  consequence  of  such  omission,  and 
beyond  what  the  jury  might  believe  equivalent  to  an  indemnity 
therefor ;  and  that  the  law  did  not  make  the  amount  of  Young's 
debt  the  measure  of  this  indemnity. 
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3.  Because  the  judge  refused  to  charge  as  requested  in  the  15th 
*9->~l      *point,  that  the  whole  case  was  open  to  the  jury  to  6nd  a 

verdict  either  for  the  whole  amount  of  the  debt  or  for  such 
less  amount  as  might  in  their  belief  afford  to  the  plaintiff  an  indem- 
nity for  any  actual  loss  or  injury  which  might  have  been  occasioned 
by  the  omission  to  communicate. 

4.  Because  the  judge  erred  in  refusing  to  charge  as  requested  in 
12th,  13th,  16th  and  17th  points. 

5.  Because  the  judge  erred  in  refusing  to  charge  as  requested  in 
the  19th  and  20th  points. 

6.  Because  the  judge  erred  in  charging  the  jury  that  the  effect 
of  the  defendant's  delay  to  give  notice  of  Young's  insolvency  was 
the  same  as  if  he  had  charged  a  guarantee  commission  on  the  sales. 

7.  On  the  subject  of  the  first  of  the  points  on  which  the  court 
was  requested  by  the  defendant  to  charge  the  jury,  the  court  erred 
in  not  charging  as  therein  requested,  and  in  leaving  it  to  the  jury 
whether  the  defendant  exceeded  his  authority  in  sending  the  goods 
to  Boston. 

8.  The  court  erred  in  their  charge  on  each  one  severally  and 
respectively  of  the  exceptions  taken  in  the  court  below  to  the  charge 
of  the  court  which  are  herewith  incorporated  and  set  forth  as  origi- 
nally there  taken. 

Mr.  McCall  and  Mr.  Cadwalader,  for  the  plaintiff  in  error,  cited 
Jamieson  v.  Swainston,  3  Camp.  546 ;  Levison  v.  Kirke,  Lane's 
Rep.  65;  Beawes  Lex.  Merc.  37,  tit.  Factors;  Paley  on  Agency, 
ch.  1,  p.  1,  §  3  ;  1  Livermore  on  Agency  398  ;  Russel  v.  Palmer,  2 
Wilson  325 ;  Purviance  v.  Angus,  1  Dall.  180  ;  Hamman  v.  Cottle, 
6  S.  &  R.  290 ;  Childs  v.  Corp,  1  Paine's  C.  C.  Rep.  285 ;  Van 
Wart  v.  Woolley,  3  Barn.  &  Cres.  439  ;  10  E.  C.  L.  R,  145 ;  Elliott 
v.  Walker,  1  Rawle  126  ;  Mechanics'  Bank  v.  Earp,  4  Id.  384 ; 
Delaney  v.  Stoddart,  1  Term  Rep.  22  ;  Webster  v.  De  Tastet,  7 
Id.  157 ;  Gibbs  v.  Cannon,  9  S.  &  R.  193 ;  Gardner  v.  Ferree, 
16  Id.  30  ;  Bonafous  v.  Walker,  2  Term  Rep.  132 ;  Mitchell  v. 
Penrod,  8  S.  &  R.  524 ;  Mott  v.  Danforth,  6  Watts  304. 

Mr.  Randall  and  Mr.  Scott,  for  the  defendant  in  error,  cited 
Harvey  v.  Turner,  4  Rawle  228 ;  Walker  v.  Smith,  4  Dall.  389 ; 
1  Gallison  360;  Story  on  Agency  213;  Davis  v.  Garret,  6  Bingh. 
716;  19  E.  C.  L.  R.  215;  Simpson  v.  Swan,  3  Camp.  291;  Hunter 
v.  Welsh,  1  Starkie  224 ;  2  E.  C.  L.  R.  365 ;  1  Livermore  368  ; 
Rundle  v.  Moore,  3  Johns.  Gas.  37 ;  Amory  v.  Hamilton,  18 
Mass.  146. 

*OQ-I          *The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  general  rule  certainly  is,  that  for  an 
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omission  to  keep  the  principal  regularly  informed  of  the  agent's 
transactions,  and  the  state  of  the  interests  entrusted  to  him,  the 
damages  are  to  be  proportioned  to  the  actual  loss.  In  Harvey  v. 
Turner,  4  Rawle  223,  however,  on  the  authority  of  which  the  jury 
received  the  direction  that  is  now  the  subject  of  error,  it  was  ruled, 
and  perhaps  for  the  first  time,  that  where  the  information  trans- 
mitted is  such  as  may  induce  the  principal,  in  the  adaptation  of  his 
operations  to  his  means,  to  rely  on  an  outstanding  debt  as  a  fund 
on  which  he  may  confidently  draw,  the  agent  makes  the  debt  his 
own.  Such  is  the  naked  principle  of  that  case ;  and,  as  an  excep- 
tion, it  is  entirely  consistent  with  the  general  rule  asserted  in 
Elliott  v.  Walker,  1  Rawle  126,  which  has  been  said  to  conflict 
with  it.  It  is  undoubtedly  an  exception  ;  but  an  exception  which, 
resting  on  special  circumstances,  is  as  undoubtedly  a  reasonable 
and  a  wholesome  one.  In  that  case  there  was  something  more, 
however,  than  mere  want  of  diligence  in  the  transmission  of  infor- 
mation. There  was  negligence  preceded  by  a  positive  act  which  had 
tended  to  beget  a  confidence  not  justified  by  the  event,  and  which, 
therefore,  called  upon  the  agent  the  more  imperiously  to  neglect  no 
opportunity  of  removing  the  false  impression  which  his  act  of  com- 
mission had  contributed  to  make.  The  money  had  been  paid  over 
or  settled  on  account,  without  the  suggestion  of  a  possibility  of 
reclamation.  The  agent  was  the  party  who  sought  reimbursement ; 
and  it  was  held  that  his  silence  for  nine  months  after  he  had  charged 
himself  with  the  debt  in  a  rendered  account- current,  had  made  it 
his  own  ;  the  propriety  of  which  it  is  difficult  to  doubt.  To  show 
by  specific  evidence  a  consequential  derangement  of  the  principal's 
plans,  and  the  exact  amount  of  the  loss  suffered  from  it,  would 
require  him  to  expose  his  whole  business  in  all  its  ramifications  and 
minute  details  ;  and  to  sustain  it  before  a  foreign  tribunal  with  all 
the  books  and  papers  of  the  house,  properly  authenticated  or  proved, 
would  be  intolerably  inconvenient  if  not  impracticable.  His  other 
business  would  in  the  meantime  be  left  to  regulate  itself;  and  it 
would  be  found  better,  in  the  end,  to  have  given  up  the  claim,  than 
to  have  pursued  it  under  so  many  disadvantages.  Nor  would  a  jury 
be  able  to  estimate,  with  any  degree  of  precision,  the  loss  incurred 
from  a  sacrifice  of  means  in  providing  for  sudden  and  unexpected 
responsibilities,  and  from  a  consequent  relinquishment  perhaps  of 
profitable  speculations.  These  are  considerations  which  make  it 
more  politic  and  just  that  the  delinquent  factor  should,  in  such 
circumstances,  take  the  responsibility  of  the  debt  and  the  risk  of 
collecting  it,  than  that  the  wronged  principal  should  be  drawn  to 
define  the  exact  amount  of  his  loss  by  proofs  so  vexatious  and 
oppressive. 

Such  is  the  principle  of  Harvey  v.  Turner ;  and  do  the  circum- 
stances of  the  case  at  bar  fall  within  it?    In  respect  of  Young's 
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debt,  *there  was  nothing  to  indicate  that  it  might  be  relied 
on  as  a  productive  source  of  ready  money.  Its  existence 
was  intimated  by  an  ordinary  account  of  sales,  which,  however, 
intimated  not  that  it  might  be  depended  upon  as  peculiarly  avail- 
able ;  and  there  consequently  was  no  positive  act  productive  of  the 
confidence  which  is  supposed  to  have  been  disappointed  by  the 
event.  So  far  as  regards  the  transmission  of  information,  there- 
fore, the  jury  had  to  do  with  an  ordinary  case  of  negligence  falling 
within  the  general  rule ;  and  consequently  nothing  of  that  sort 
called  upon  them  to  give  damages  beyond  the  amount  of  loss  shown 
to  have  been  actually  suffered. 

It  may,  however,  become  a  grave  subject  of  inquiry  before  another 
jury,  whether  the  defendant's  supineness  in  suffering  the  goods  to 
remain  with  Young  after  his  apparent  default  in  respect  to  remit- 
ting the  proceeds  of  the  bales  sold  at  auction,  ought  not  to  fix  him 
for  the  whole.  If  it  turn  out  that  Young  failed  to  do  what,  under 
the  circumstances,  he  was  bound  to  do,  it  will  be  the  business  of 
the  judge  to  charge  that  it  was  the  defendant's  duty  to  take  the 
residue  of  the  goods  out  of  his  hands ;  and  failing  to  do  so,  it  could 
not  be  said  that  the  actual  extent  of  the  damage  suffered  is  less 
than  the  value  of  the  goods  lost  by  it. 

In  respect  to  Folwell's  debt,  it  is  entirely  clear  that  the  defend- 
ant's responsibility  stands  on  the  general  rule  that  the  damages 
are  to  be  in  proportion  to  the  loss  actually  incurred  from  the  neg- 
ligence. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Cited  by  Counsel,  4  W.  &  S.  305  ;  6  Id.  44. 
Brought  before  the  court  again,  6  W.  &  S.  422. 
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Case  of  "  The  Philadelphia  and  Trenton  Railroad 

Company.'' 

CERT1ORARI. 

1.  On  a  certiorari  to  remove  proceedings  in  the  case  of  a  road,  no  point 
ean  be  made  which  is  not  apparent  exclusively  on  the  proceedings  removed. 

2.  Where  an  act  of  assembly  authorixed  a  railroad  company  to  "  locate  and 
construct"  a  railroad,  and  declared  that  the  "  location  shall  be  approved  of 
by  the  judges  of  the  Court  of  Quarter  Sessions,  upon  the  view  of  six  jurors, 
to  be  appointed  by  said  court  as  directed,1'  it  was  held,  that  it  was  not  a 
valid  exception  to  the  proceedings,  that  the  location  was  made  by  a  jury,  nor 
that  there  were  not  two  full  terms  between  the  appointment  of  the  jury  and 
the  confirmation  of  their  report. 

3.  The  regulation  of  a  street  in  a  city  or  incorporated  district  is  given  to 
the  corporation,  only  for  the  corporate  purposes,  and  is  subject  to  the  para- 
mount authority  of  the  state  in  respect  to  its  general  and  more  extended 


4.  The  provision  in  the  constitution,  that  private  property  shall  not  be 
taken  for  public  use  without  compensation,  does  not  prohibit  the  legislature 
granting  to  a  railroad  company  the  privilege  of  layiug  rails  on  the  streets 
of  a  city  or  town,  and  of  using  the  railroad  so  made. 

5.  There  is  nothing  in  the  constitution  to  prevent  the  grant  of  such  a 
monopoly  as  a  railroad. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  for  the 
County  of  Philadelphia,  to  remove  the  proceedings  in  the  matter 
of  the  Philadelphia  and  Trenton  Railroad  Company. 

The  proceedings  in  this  case  were  instituted  under  an  act  entitled 
"  A  further  supplement  to  an  act  entitled  an  act,  authorizing  the 
governor  to  incorporate  the  Philadelphia  and  Trenton  Railroad  Com- 
pany," passed  on  the  22d  of  March  1889;  the  material  provisions 
of  which  are  as  follows: 

"Sect.  1.  —  That  the  Philadelphia  and  Trenton  Railroad  Company 
be,  and  they  are  hereby  authorixed,  to  continue  the  railroad  of 
said  company,  in  its  present  location,  along  Frankford  road  and 
*Maiden  street,  in  the  district  of  Kensington,  until  the  said  r*.)fi 
company  conveniently  can  locate  and  construct  another 
railroad  upon  another  route  from  their  depot  in  Kensington  to  their 
depot  at  the  corner  of  Third  and  Willow  streets,  in  the  district  of 
Northern  Liberties;  the  said  privilege  of  continuing  their  road  as 
aforesaid,  not  to  extend  longer  than  one  year.  And  that  James 
Ronaldson,  Thomas  D.  Grover,  and  Daniel  Smith  (carpenter),  be, 
and  they  are  hereby  appointed  commissioners  to  view  and  examine 
the  said  road,  and  to  consider  and  determine  if  any  damages,  and 
to  what  amount,  any  owner  of  property  along  the  line  of  the  said 
road  in  the  district  of  Kensington  may  sustain;  or  if  any  damages, 
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and  to  what  amount  the  district  of  Kensington  at  large  may  sus- 
tain, and  ought  of  right  and  equity  to  be  paid  by  reason  of  said 
road  remaining  upon  and  continuing  along  the  line  of  Frankford 
road  and  Maiden  street  aforesaid.  And  upon  the  award  of  the 
commissioners  aforesaid,  the  Philadelphia  and  Trenton  Railroad 
Company  shall  pay  to  any  and  all  persons,  or  the  corporation  of 
the  district  of  Kensington,  the  full  amount  of  damages  awarded  by 
said  commissioners,  and  at  such  times  and  such  manner  as  they 
shall  direct :  Provided,  That  the  said  company  shall  not  be  required 
to  pay  damages  for  a  longer  period  than  the  time  the  said  road  and 
street  shall  be  occupied  by  the  said  railroad;  and  the  said  road  and 
street  shall  be  put  in  as  good  condition  and  order  as  they  were  when 
the  said  company  first  laid  their  rails  thereon. 

Sect-  2. — And  the  said  Philadelphia  and  Trenton  Railroad  Com- 
pany are  hereby  authorized,  as  soon  as  they  conveniently  can,  and 
they  shall  within  one  year,  locate  and  construct  a  railroad  from 
their  depot  in  the  district  of  Kensington,  to  their  depot  at  the  cor- 
ner of  Third  and  Willow  streets,  in  the  district  of  the  Northern 
Liberties  by  the  best  route  along  the  streets  between  said  depots, 
and  for  that  purpose  they  may  occupy  such  street  or  streets  as  shall 
be  most  beneficial  and  convenient ;  which  location,  before  the  con- 
struction of  said  road,  shall  be  approved  of  by  the  judges  of  the 
Court  of  Quarter  Sessions  of  the  county  of  Philadelphia,  upon  the 
view  of  six  disinterested  jurors,  to  be  appointed  by  said  court  as 
directed,  who,  on  being  applied  to,  are  hereby  required  to  act  in 
the  premises;  the  said  railroad  to  be  on  a  level  with  the  pavement 
or  surface  of  the  street  or  streets,  and  that  the  said  railroad  shall 
be  so  constructed  as  not  to  form  any  unnecessary  obstructions  to 
the  free  use  and  passage  of  any  street  or  streets  in  which  the  same 
shall  be  located  and  constructed  ;  and  that  in  making  said  location 
through  Kensington  and  the  Northern  Liberties  aforesaid,  regard 
shall  be  had  to  the  public  business,  trade  and  private  property  in 
and  through  the  same,  so  that  in  the  making  of  such  location  to 
interfere  with  and  injure  as  little  as  possible  such  said  public  busi- 
ness, trade  and  private  property,  the  said  company  shall  at  all  times, 
at  their  own  cost,  keep  in  good  condition  and  repair  so  much  of  all 
*O7-|  or  anv  streets,  "lanes  or  roads,  along  which  the  road  may 
run  in  and  through  the  said  districts,  as  may  be  used  by 
said  company,  so  that  the  passage  along  and  over  said  railroad  may 
be  safe  and  convenient." 

In  pursuance  of  the  provisions  of  the  act,  the  Court  of  Quarter 
Sessions  for  the  County  of  Philadelphia,  on  the  1st  day  of  Febru- 
ary 1840,  appointed  a  jury  of  six  persons  to  view  and  locate  the 
road;  and  ordered  that  public  notice  be  given  of  the  time  and 
place  of  meeting  of  the  viewers  in  two  daily  newspapers  for  four 
days. 
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On  the  llth  of  February  1840,  the  viewers  made  the  following 
report : 

"  The  undersigned,  jurors  or  viewers  appointed  by  the  judges  of 
the  Court  of  Quarter  Sessions  of  the  Peace  for  the  County  of  Phila- 
delphia, by  the  order  of  the  said  court  hereunto  annexed,  met  in 
pursuance  of  previous  notice,  on  Friday,  the  seventh  day  of  Febru- 
ary, instant,  at  10  o'clock,  A.  M.,  at  Evans's  hotel,  in  George  street, 
near  to  and  west  of  Sixth  street,  and  were  all  duly  sworn  or 
affirmed  according  to  law  ;  and  then  and  there  W.  M.  Kennedy, 
representing  the  district  of  the  Northern  Liberties,  and  certain  in- 
dividuals, and  James  Goodman,  representing  the  district  of  Ken- 
sington, discussed  before  said  viewers  the  construction  of  the  act  of 
assembly  under  which  they  were  appointed,  and  the  duties  to  be 
performed  by  said  jurors  or  viewers  under  their  said  appointment; 
and  the  said  viewers  then  proceeded  to  examine  the  different  routes 
upon  which  to  make  a  location  of  the  railroad  from  the  depot  of 
the  said  Philadelphia  and  Trenton  Railroad  Company,  in  the  dis- 
trict of  Kensington,  to  the  depot  of  the  said  company  at  the  cor- 
ner of  Third  and  Willow  streets,  in  the  district  of  the  Northern 
Liberties ;  and  the  said  examination  was  made  in  the  presence  of 
William  M.  Kennedy,  the  counsel  aforesaid,  and  other  persons 
claiming  to  be  interested  in  the  location  of  the  said  railroad ;  and 
the  said  viewers  heard  the  suggestions  and  opinions  of  the  persons 
so  attending  with  regard  to  the  location  and  the  effects  thereof ; 
and  the  said  viewers  adjourned  to  meet  at  Evans's  hotel,  in  George 
street,  on  Monday,  the  10th  day  of  February  instant,  at  7  o'clock, 
p.  M.,  and  at  which  last  mentioned  time  and  place,  all  the  jurors  or 
viewers  being  present,  they  heard  a  further  discussion  upon  the 
subject  of  the  law,  and  what  was  proposed  to  be  proved  by  William 
M.  Kennedy  on  behalf  of  the  districts  and  persons  objecting  to  the 
location  of  the  said  railroad ;  and  also  having  heard  the  counsel 
for  the  said  Railroad  Company,  the  jurors  or  viewers  did  not  con- 
sider that  any  further  examination  of  witnesses  upon  the  subject  of 
their  duties  could  in  any  manner  aid  them  in  arriving  at  a  proper 
decision  as  to  the  location  of  the  said  railroad;  and  the  said  jurors 
or  viewers  then  adjourned  to  meet  at  Evans's  hotel,  on  the  llth 
instant,  at  half-past  one  o'clock,  P.  M. 

*And  now,  to  wit,  at  the  time  and  place  last  aforesaid,  r*9o 
the  viewers  or  jurors  all  being  present,  do  make  the  follow- 
ing report  to  the  said  court: — "  Having  taken  into  consideration, 
and  having  had  regard  to  the  public  business,  trade  and  private 
property  in  and  through  the  said  districts,  as  well  as  the  best  route 
for  the  location  of  the  said  railroad  along  the  streets  between  the 
said  depots,  do  hereby  make  the  following  location  under  the  provi- 
sions of  the  said  act : 

"  Beginning  at  a  point  laid  down  on  the  annexed  plan  on  the 
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west  side  of  the  lot  on  which  the  depot  of  the  said  company  ia 
located,  in  the  district  of  Kensington,  and  running  south-westerly 
into  Front  street,  above  Harrison  street,  and  thence  down  Front  street 
to  Willow  street,  and  thence  up  Willow  street  to  the  depot  of  the 
Philadelphia  and  Trenton  Railroad  Company,  at  the  corner  of 
Third  and  Willow  streets,  in  the  district  of  the  Northern  Liberties; 
which  said  location  is  represented  upon  the  draft  hereunto  annexed. 
In  witness  whereof,  we  have  hereunto  subscribed  our  names,  this 
eleventh  day  of  February,  Anno  Domini,  1840." 

The  following  exceptions  were  filed  to  the  report  on  the  part  of 
the  holders  of  property  on  Front  street  and  the  commissioners  and 
inhabitants  of  the  Northern  Liberties  : 

'"  Exception  1st. — The  parties  interested  were  misled  by  the  said 
company's  calling  the  jury  together  in  the  city,  and  were  hindered 
access  to  the  said  jury  in  passing  along  Front  street,  and  from 
knowing  that  the  said  jury  were  viewing  the  said  route,  by  their 
being  conducted  along  said  Front  street  in  an  omnibus  provided  by 
the  said  company,  thereby  separating  the  said  jury  from  the  pro- 
perty holders  assembled  at  the  corner  of  Willow  and  Front  streets, 
and  hindering  the  said  parties  interested  in  said  route  from  being 
heard  in  the  premises  before  the  said  jury. 

2d.  The  jury  were  guilty  of  gross  misconduct  in  the  performance 
of  their  duties. 

Spec.  1.  They  declined  hearing  the  opponents  of  said  road,  read 
sections  from  the  charter  of  said  company,  to  show  the  nature 
of  the  said  road,  and  the  duties  of  the  jury  in  the  premises 
prior  to  said  view. 

2.  They  entered  an  omnibus  at  the  corner  of  Front  and  Willow 
streets,  provided  by  said  company,  leaving  a  number  of  the 
parties  assembled  there  to  sustain  their  interests  in  the  street ; 
thereby  withdrawing  from  the  said  parties  interested,  and  deny- 
ing to  them  access  to  the  said  jurors  while  examining  in  the 
said  omnibus  the  said  route. 

3.  The  jurors  retired  from  the   room   in  which  they  were  con- 
vened on  the  10th  instant,  as  announced  at  the  time  for  the 
purpose  of  deliberating  upon  an  application  for  a  postponement 

*291  or  *a(lj°urnmerit  made  by  W.  M.  Kennedy,  for  the  pur- 
pose of  affording  an  opportunity  of  procuring  deposi- 
tions touching  matters  contested;  and  with  the  view  of 
avoiding  consumption  of  time  by  an  examination  of  the  same 
witnesses  upon  the  same  matters,  and  for  the  purpose  of  afford- 
ing Messrs.  Goodman  and  Ingersoll  an  opportunity  of  exhibit- 
ing the  evidence,  and  of  being  heard  in  behalf  of  the  parties 
represented  by  them ;  and  during  their  said  absence  as  afore- 
said, they,  the  said  jury,  in  the  absence  of  the  parties  interested, 
and  in  denial  of  their  right  to  be  heard  by  themselves  or  their 
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attorneys,  and  by  other  proofs  and  allegations  in  the  premises, 
wrongfully  determined  upon  all  the  matters  contested  in  the 
premises,  and  returned  to  the  room,  when  convened,  and  to 
the  great  surprise  of  the  parties  interested,  and  in  attendance 
for  the  purpose  of  being  heard  before  said  jurors  in  the  prem- 
ises, announced  that  the  said  jurors  had  determined  all  matters 
and  did  not  wish  to  hear  any  of  the  parties  in  the  premises. 

The  said  jury  refused  to  allow  W.  M.  Kennedy  to  examine 
Alderman  Mott,  John  E.  Keen,  John  Manderson  and  others, 
witnesses  then  present,  for  the  purpose  of  showing  the  char- 
acter of  the  public  travel,  business,  trade  and  the  value  of 
private  property  upon  the  said  street,  and  upon  other  streets 
or  routes,  and  for  the  purpose  of  showing  the  relative  effect 
of  the  said  railroad  upon  the  public  travel,  trade  and  con- 
venience, and  upon  the  value  of  the  private  property  upon 
said  routes. 

The  said  jury  refused  to  inquire  into  the  extent  of  the  public 
trade  and  business,  the  value  of  private  property,  and  the 
manner  in  which  the  same  are  affected  by  the  location  of  a 
railroad  upon  a  public  street,  and  the  effects  of  the  said  loca- 
tion on  Front  street,  although  an  offer  to  examine  witnesses, 
and  furnish  proof  by  witnesses  then  present,  was  made  by 
different  persons  representing  several  interests  to  the  said 
jurors,  in  a  respectful  manner  at  the  said  meeting  on  the 
10th  instant. 

The  said  jurors,  prior  to  viewing  the  said  route,  agreed  and 
announced  said  agreement,  to  meet  on  the  10th  instant,  at  7 
o'clock  P.  M.,  to  hear  the  parties  objecting  to  the  proposed 
routes,  &c.,  upon  the  motion  of  James  Goodman ;  and  having 
convened  according  to  said  adjournment,  withdrew  from  the 
parties  interested,  assembled  to  make  their  objections  to  said 
proposed  route,  and  made,  up  their  minds  as  to  the  course  they 
intended  to  pursue  during  the  time  they  were  so  withdrawn 
from  the  said  parties  interested ;  and  upon  returning  to  said 
room,  announced  through  the  chairman  thereof,  that  they  had 
made  up  their  minds  upon  the  law  and  subject,  and  refused  to 
hear  the  parties  interested,  their  objections  to  the  said  pro- 
posed route,  and  their  proofs  and  allegations  in  the  premises, 
and  the  views  of  the  said  parties  upon  the  acts  of  assembly, 
and  *matters  involved  in  the  premises,  and  contested  T*OA 
before  the  said  jury. 

The  said  jurors,  though  authorized  and  required  to  act  in  the 
premises,  refused  to  entertain  the  claims  of  the  district  of  the 
Northern  Liberties,  and  the  owners  of  property  on  said  Front 
street,  for  damages  for  the  injury  sustained  by  them  in  the 
location  of  said  railroad  upon  said  Front  street. 
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The  said  jury,  in  the  presence  of  the  said  parties,  adjourned 
without  naming  any  time  and  place  to  which  they  stood  ad- 
journed on  the  10th  instant. 

The  said  jury  held  a  meeting  on  the  llth  instant,  at  Evans's 

hotel,  in  the  premises,  without  giving  any  notice  thereof  to 

the  parties  interested,  in  opposition  to  the  said  location  and 

K"        railroad  company;   of  which  meeting  the  said  company  had 

notice,  and  attended  by  their  agents  thereat. 

The  said  jury  have  betrayed  on  the  face  of  their  said  report,  a 
consciousness  of  misconduct,  and  have  sought  to  anticipate, 
excuse  and  forestall  exception  thereto,  in  behalf  of  the  parties 
aforesaid,  interested  as  aforesaid.  Their  report  is  not  full ;  it 
is  partial,  and  intended  to  conceal  and  mitigate  misconduct 
complained  of. 

3d.  The  said  act  of  assembly,  so  far  as  the  same  authorizes  the 
location  of  the  said  railroad  upon  Front  street  and  Willow  street, 
if  any  such  authority  is  given  therein,  is  unconstitutional  and  void. 

Spec.  1.  It  impairs  the  obligation  of  contracts  between  the  said 
Philadelphia  and  Trenton  Railroad  Company  and  Kensington 
district ;  between  said  company  and  the  district  of  the  North- 
ern Liberties,  and  between  said  company  and  the  Philadelphia, 
Trenton  and  Northern  Liberties  Railroad  Company. 

It  impairs  the  obligations  of  the  several  contracts  under  which 
the  property  holders  hold,  and  have  improved  their  properties 
upon  the  said  route. 

It  divests  vested  rights  of  property,  corporeal  and  incorporeal. 

It  incutnbers  private  property  with  a  servitude  for  the  private 
benefit  of  a  private  company. 

It  affords  no  compensation  for  damages,  and  does  not  take  the 
said  private  property  for  public  use,  but  for  private  use. 

The  said  act  does  not  make  the  said  railroad  a  highway  or  pro- 
vide for  the  public  use  thereof;  nor  is  the  common  use  of  the 
said  road  upon  equal  and  reasonable  terms,  and  toll  secured 
to  the  public  as  a  public  and  common  right. 

4th.  The  route  located  by  the  said  jury  is  not  in  pursuance  of 
the  directions  of  the  said  act  of  assembly ;  it  is  located  through 
*31 1  Pr'vate  *property  ;  it  is  not  between  said  depots,  but  extends 
'  beyond  the  same  at  each  end  thereof. 

It  intersects  Front  street,  north  of  the  Kensington  depot,  and 
extends  south  of  the  Northern  Liberties  depot,  and  is  not 
between  the  same. 

It  is  not  another  railroad  upon  another  route  from  their  depot 
in  Kensington  to  their  depot  at  the  corner  of  Third  and 
Willow  streets. 

It  is  not  upon  the  best  route  along  the  streets  between  the 
said  depots. 
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It  greatly  damages  the  property  of  the  districts  through  which 
it  passes,  of  the  owners  of  the  soil  upon  which  it  is  located, 
and  cannot  be  constructed  until  compensation  is  made 
therefor. 

The  location  thereof  upon  Willow  street  is  a  fraudulent  pre- 
tence upon  the  part  of  the  company,  in  fraud  of  the  rights  of 
the  district  of  the  Northern  Liberties,  of  the  Philadelphia, 
Trenton  and  Northern  Liberties  Railroad  Company,  of  the 
public  right  of  highway  thereon,  and  of  the  written  contracts 
of  said  company." 

The  agreements  or  contracts  referred  to  in  the  third  exception 
were  as  follows : 

"  Articles  of  agreement,  had,  made  and  entered  into  this  twenty- 
first  day  of  March  A.  D.  one  thousand  eight  hundred  and  thirty- 
nine,  between  the  commissioners  and  inhabitants  of  Kensington 
district  of  the  Northern  Liberties  on  the  one  part,  and  the  Phila- 
delphia and  Trenton  Railroad  Company  of  the  second  part  — 

"  Witnesseth,  that  whereas  the  ordinance  of  the  19th  of  August, 
A.  D.  1836,  by  the  party  of  the  first  part,  and  acceded  to  and  ac- 
cepted by  the  party  of  the  second  part,  has  expired ;  and  the  party 
of  the  second  part  has  been  desirous  to  have  and  occupy  the  route 
of  railroad  as  now  laid  down,  for  a  further  period  of  time ;  and 
whereas  the  same  has  not  been  considered  advantageous  to  the  in- 
terests of  the  said  party  of  the  first  part ;  but,  in  order  to  enable 
the  party  of  the  second  part  to  have  a  continuous  line  of  railroad, 
have,  by  a  resolution  of  the  board  of  said  party  of  first  part  granted 
permission  to  said  party  of  the  second  part  to  continue,  as  hereto- 
fore, the  use  of  said  streets  on  which  their  railroad  is  now  made 
for  such  further  time  as  they  deem  fit  and  proper,  viz.,  the  party 
of  the  second  part,  they  paying  therefor  to  the  party  of  the  first 
part  the  annual  sum  of  two  thousand  dollars,  in  quarterly  payments, 
on  the  twenty-first  days  of  June,  September,  December  and  March, 
in  each  and  every  year,  or  at  that  rate,  for  such  period  of  time  as 
they  the  party  of  the  second  part  shall  use  and  occupy  for  railroad 
purposes  the  same ;  and  in  case  of  non-payment  and  notice  to  that 
effect  given  to  the  party  of  the  second  part,  they,  the  party  of  the 
first  part,  may  and  *can  take  up  said  rails  at  the  expiration  r*qo 
of  ten  days  thereafter,  at  the  proper  cost  and  charge  of  the 
said  party  of  the  second  part ;  and  all  privileges  and  all  restrictions  as 
to  the  right  of  travel  on  the  road,  as  provided  for  in  the  ordinance 
aforesaid,  shall  continue  and  remain  as  heretofore.  Now,  therefore,  it 
is  mutually  agreed  that  the  party  of  the  second  part  shall  annually 
pay  at  the  rate  of  two  thousand  dollars  per  annum,  for  the  privi- 
leges aforesaid,  so  long  as  they  shall  use  the  same,  and  in  quarterly 
payments  as  aforesaid,  if  a  quarter  of  a  year  shall  be  due,  or  so 
much  as  shall  be  due ;  and  the  party  of  the  first  part  covenants  that 
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all  and  every  of  the  privileges  extended  under  ordinance  of  the 
19th  of  August,  1836.  be  continued  during  the  time  of  the  conti- 
nuance of  these  covenants  between  the  parties." 

"  Articles  of  agreement  made  this  twenty-third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
nine,  between  the  Northern  Liberties  and  Penn  Township  Rail- 
road Company  of  the  first  part,  and  the  Philadelphia  and  Trenton 
Railroad  Company  of  the  second  part : — 

"  Witnesseth,  that  the  party  of  the  first  part  for  the  consideration 
hereinafter  stated  and  agreed  to  be  paid  by  the  party  of  the  second 
part,  to  the  party  of  the  first  part,  do  hereby  give  and  grant  unto 
the  said  party  of  the  second  part,  at  all  times  the  free  use  of  all 
that  part  of  the  railroad  of  the  Northern  Liberties  and  Penn 
Township  Railroad  Company  from  Front  street  to  Third  street, 
along  Willow  street,  for  the  railroad  cars  belonging  to  the  said 
Philadelphia  and  Trenton  Railroad  Company  for  the  transportation 
of  passengers,  merchandise,  &c.,  until  the  23d  day  of  February, 
A.  D.  1862,  and  to  commence  from  and  immediately  after  the  deter- 
mination of  the  contract  which  now  exists,  between  the  said  two 
companies  for  the  use  of  the  said  road,  subject  to  such  rules  and 
regulations  as  the  board  of  managers  of  the  party  of  the  first  part 
may  adopt  for  the  general  government  of  the  said  railroad,  not 
inconsistent  with  the  rights  hereby  granted  to  the  party  of  the 
second  part.  And  the  party  of  the  first  part  further  agree,  that 
they  will  keep  that  part  of  their  railroad  from  Front  to  Third 
street,  along  Willow  street,  which  is  embraced  within  this  contract, 
in  good  repair,  and  at  all  times  to  correspond  with  the  construction 
and  superstructure  of  the  Philadelphia  and  Trenton  Railroad  as 
the  same  is  or  may  hereafter  be  made,  as  may  be  necessary  to  the 
connection  of  the  said  roads,  so  that  the  union  of  the  two  roads  at 
the  corner  of  Front  and  Willow  streets  may  form  a  continuous  track 
ot  railroad  from  the  depot  of  the  Philadelphia  and  Trenton  Railroad 
Company,  in  Kensington,  to  their  depot  at  the  corner  of  Third  and 
Willow  streets.  And  should  it  be  required  at  any  future  period 
that  the  Philadelphia  and  Trenton  Railroad  Company  should  lay  a 
track  on  a  wider  superstructure  than  the  width  which  is  now  used, 
*qq-i  so  as  to  correspond  with  the  line  *of  railroad  between  Tren- 
ton and  Jersey  City.  It  is  agreed  that  in  such  case  the 
said  Philadelphia  and  Trenton  Railroad  Company  shall  have  the 
right  to  make  such  alterations  as  they  may  desire  at  their  own  ex- 
pense, in  the  width  of  that  part  of  the  Northern  Liberties  and  Perm 
Township  Railroad  embraced  in  this  contract.  Provided  said  alter- 
ations if  made  shall  not  in  any  way  interfere  with  the  free  passage 
of  cars  built  according  to  the  regulations  of  the  Canal  Commission- 
ers for  the  Philadelphia  and  Columbia  Railroad  on  and  over  said 
Northern  Liberties  and  Penn  Township  Railroad.  And  the  Phila- 
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delphia  and  Trenton  Railroad  Company,  the  party  of  the  second 
part,  hereby  covenant  and  agree  to  pay  to  the  Northern  Liberties 
and  Penn  Township  Railroad  Company,  the  party  of  the  first  part, 
for  the  use  of  the  said  railroad  the  sum  of  five  hundred  dollars  each 
and  every  year  during  the  continuance  of  said  contract,  and  the 
said  payment  to  be  made  quarterly,  the  first  quarter  to  be  paid 
three  months  after  the  determination  of  the  agreement  now  existing, 
and  quarterly  thereafter.  And  it  is  further  agreed  by  and  between 
the  said  parties  hereto,  that  if  the  railroad  of  the  Philadelphia  and 
Trenron  Railroad  Company  shall  not  be  located  and  constructed 
under  the  provisions  of  the  act  of  the  General  Assembly  of  Penn- 
sylvania passed  the  23d  day  of  March,  in  the  year  of  our  Lord, 
1839,  from  their  depot  in  Kensington  to  their  depot  at  the  corner 
of  Third  and  Willow  streets,  along  Front  street  to  Willow  street, 
then  and  in  that  case  the  contract  shall  cease  and  determine  and 
be  of  no  force  and  effect,  anything  herein  contained  to  the  contrary 
notwithstanding." 

Depositions  were  taken  in  support  of  and  in  opposition  to  the 
exceptions  relating  to  the  proceedings  of  the  jury ;  and  after  argu- 
ment the  Court  of  Quarter  Sessions  dismissed  the  exceptions  and 
confirmed  the  report. 

The  case  was  then  removed  to  this  court  by  certiorari ;  and  the 
following  exceptions  were  filed. 

1.  The  said  jury  were  appointed  without  any  authorized  application 

by  the  Philadelphia  and  Trenton  Railroad  Company,  and  with- 
out the  knowledge  or  consent  of  the  said  company  or  the 
directors  thereof. 

2.  The  court  erred  in   appointing  said  jury  to  view  and  locate  a 

railroad  under  the  provisions  of  the  said  act,  &c. 

3.  The  jurors  were  not  sworn  by  the  court,  nor  by  authority  from 

the  court,  nor  in  the  terms  prescribed  by  law. 

4.  The  parties  interested  were  misled  by  the  advertisement  calling 

the  jury  together  in  the  city. 

5.  The  jury  were  guilty  of  misconduct,  in  not  hearing  the  owners 

*of  property  upon  Front  street,  their  proofs  and  allega-  r*o± 
tions  upon  the  matters  before  them. 

6.  In  refusing  to  hear   evidence  of  the    injurious  effects  of  said 

railroad  to  private  property,  to  public  business  and  trade  upon 
the  said  street. 

7.  In  refusing  to  entertain  or  consider  the  claims  of  private  pro- 

perty holders  for  damages  for  the  injuries  done  them  by  the 
said  location  and  construction  of  said  railroad. 

8.  The  court  erred  in  ruling  that  the  said  appointment  of  the  said 

viewers,  their  report  and  proceedings,  &c.,  were  to  December 
and  not  to   March  terra,  and  in  refusing  time  to  prepare  to 
resist  said  application. 
6  WHAKTON — 3 
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9.  The  route  located  is  not  pursuant  to  the  acts  of  assembly,  &c., 

but  is  contrary  thereto. 

£t  is  without  the  consent  of  said  Districts. 

It  is  not  upon  streets  between  said  depots. 

It  is  not  another  railroad  upon  another  route. 

It  extends  beyond  and  is  not  upon  streets  between  said  depots. 

It  is  partly  upon  private  property. 

It  is  in  part  upon  the  track  of  the  railroad  laid  down  under  agree- 
ment within  the  district  of  the  Northern  Liberties. 

It  is  partly  upon  the  track  of  the  Northern  Liberties  and  Penn 
Township  railroad  upon  Willow  street. 

10.  The  act  of  the  23d  March  1839,  authorizing  the  said  railroad, 
has  not  been  accepted  or  carried  into  effect  by  the  said  com- 
pany, but  has  been  waived  by  a  contract  with  the  Kensington 
district,  and  is   void — Because,  it  impairs  the  obligations  of 
contracts ;  to  wit — the  charters  of  the  Districts — 

Of  the  contracts  made  with  the  said  company  with  each  of  the 
said  districts — 

Of  the  contracts  made  by  the  said  company  with  the  Northern 
Liberties  and  Penn  Township  Railroad  Company — 

Of  the  several  contracts  under  which  the  said  street  and  right 
of  passage  thereon  has  been  assured  to  the  owners  thereon  and 
thereof. 

It  does  not  provide  compensation  for  the  injury  done  and  recog- 
nised as  the  effect  thereof  in  the  said  act. 

It  gives  a  monopoly  of  the  said  highway  or  streets  to  the  said 
company,  and  abridges  the  common  highway  and  the  private 
and  public  right  of  passage  thereon. 

Because  the  said  railroad  company  is  in  effect  a  monopoly  in  law, 
and  in  fact  has  monopolized  to  the  sole  use  and  benefit  of  the 
said  company  (in  denial  of  the  public  right  to  use  the  same  as 
a  highway)  the  uses  of  the  said  railroad. 

«oc-i          *It  invades,  impairs  arid  destroys  the  public  and  private 
uses  of  the  said  street,  and  hinders  and  obstructs  the  same. 

It,  is  adding  new  uses  to  those  of  the  said  highway,  in  abridg- 
ment of  vested  rights,  and  in  violation  of  the  trust  under 
which  the  said  highway  is  held. 

The  judges  of  the  Quarter  Sessions  did  not  all  convene  and  ap- 
prove, after  deliberation,  of  the  said  location,  as  they  ought 
to  have  done ;  the  associate  judges  of  the  said  court  only  hav- 
ing acted  therein. 

Mr.  Kennedy  and  Mr.  J.  R.  Ingersoll,  in  support  of  the  excep- 
tions, argued — 

That  Front  street  was  opened  under  proceedings  in  partition, 
and  became  the  property  of  the  owners  (parties  to  the  said  parti- 
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tion)  of  the  lots  bounding  upon  it  in  severally,  subject  to  the  full, 
free  and  uninterrupted  right,  liberty,  privilege  and  use  thereof  by 
the  said  parties,  their  heirs  and  assigns.  That  the  present  owners, 
assignees  of  the  parties  to  the  said  partition,  were  clothed  with  the 
same  rights  to  the  soil,  and  to  the  use  of  the  said  street,  by  virtue 
of  their  private  titles.  That  the  opening  of  Front  street  as  a  pub- 
lic street,  did  not  destroy  the  private  rights  of  soil,  or  of  way, 
which  would  still  remain,  though  the  public  street  were  vacated. 
16  Mass.  35.  That  the  state  could  not  incumber  the  soil  of  a 
highway,  and  qualify  the  common  right  of  way  by  a  special  grant 
to  an  individual  or  company,  for  canal  or  railroad  purposes.  That 
the  rights  of  the  owners  were  only  incumbered  by  the  stipulations 
of  the  partition  and  the  public  right  of  way,  and  comprehended  a 
right  to  exclude  the  taking  of  the  soil  for  the  private  uses  of  an 
individual  or  company.  That  such  right  of  exclusion  was  incident 
to,  and  a  part  of  their  property  in  the  lands;  and  is  as  effective 
against  the  state,  without  compensation,  as  against  individuals  ;  and 
particularly  where  the  state  does  not  take  for  a  public  road,  but 
authorizes  individuals  to  take  for  their  own  purposes.  That  the 
right  to  the  soil  of  Front  street  was  out  of  the  state ;  so  that  of  way 
upon  it ;  and  the  right  thereof  was  a  right  of  property  preserved 
to  the  grantee  by  the  constitution,  as  vested  rights,  could  not  be 
divested  by  a  state  law  without  compensation.  9  Cranch  87 ;  I 
Kent's  Com.  413;  2  Dall.  304.  That  a  grant  is  not  the  less  a 
contract  because  no  beneficial  interest  passes,  or  though  it  be  of  a 
mere  franchise.  It  is  still  a  contract,  and  imports  property.  1 
Kent's  Com.  47.  That  the  contract  granting  the  soil  of  the  street 
to  the  assignees  of  the  parties  to  the  partition,  is  impaired  by  the 
imposition  of  an  additional  servitude  in  favor  of  a  stranger.  To 
grant  to  that  stranger  the  exclusive  right  to  the  street,  would  be 
alike  to  annul  their  title  to  the  soil  of  the  street,  and  to  the  private 
as  well  as  public  right  of  way  upon  it :  to  hinder  them  from  the 
enjoyment  of  these,  is  to  deny  their  right  of  property  therein :  to 
deny  to  the  owner  the  exercise  of  the  rights  of  property  found  in 
his  grant,  is  to  take  from  him  his  property  ;  a  partial  *tak-  r*qfi 
ing  differing  from  an  entire  taking  only  in  degree.  The  •- 
authority  to  the  company  takes  from  the  owners  the  right  to  treat 
the  company  as  trespassers,  which  appertained  to  them  as  owners 
of  the  street ;  and  to  treat  the  railroad  obstruction  as  a  nuisance : 
the  suppression  of  these  rights  is  a  taking  of  their  property ;  an 
abridgment  of  the  right  of  property  is  a  taking  of  it. 

Property  consists  as  well  in  the  right  to  exclude  others  from 
using  the  thing,  as  in  the  right  to  use  it.  To  take  from  the  owners 
a  right  to  exclude  the  company  from  the  use  of  the  street  for  a 
canal  or  railroad,  is  taking  from  them  the  right  to  the  free  and  un- 
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interrupted  use  of  the  street  secured  by  their  respective  deeds,  and 
so  far  impairs  the  obligation  of  contracts,  &c. 

The  state,  at  best,  is  but  a  trustee  of  a  public  highway.     She  has 
not  a  transferable  property  in  the  soil  or  way.     She  is  bound  to 
preserve  and  protect  the  uses,  to  guard  and  preserve  the  highway, 
according  to  the  terms  of  the  concession.     2  Hil.  Dig.  95 ;  2  B.  £ 
A.  793  ;  1  Baldwin  230 ;  16  Mass.  35,  6,  7.     The  state  may  claim 
property  for  state  roads,  not  to  give  to  individuals.     1  P.  &  W.  465. 
A  dedication  for  the  purpose  of  a  street  will  not  authorize  the  con- 
version of  the  street  into  a  canal  without  compensation.     A  dedi- 
cation of  ground  for  a  public  footway  vests  in  the  king  or  state  as 
trustee.     They  cannot  declare  it  a  common  thoroughfare  or  highway 
without  violating  the  trust,  nor  without  recompense.     The  right  of 
the  public  is  a  right  of  passage  only,  and  that  too  upon  the  private 
soil  of  another.     The  king's  right  of  soil,  or  the  public's  right  of 
soil,  is  a  thing  unknown  to  the  law  of  highway.     The  owner  retains 
all  right  of  soil,  of  herbage,  of  minerals,  and  use  of  the  land,  not 
incompatible  with  the  public  right  of  passage.     The  right  of  erect- 
ing vaults  under  our  streets  springs  from  this  source.     9  S.  &  R. 
31 ;  3  Watts  219 ;  Swift  Dig.  106;  3  Kent's  Com.  ;  2  Stra.  1004; 
16  Mass.  35,  8,  7.     The  state  has  violated  the  trust  and  confidence 
reposed  in  it,  by  abridging  the  right  of  the  owners,  by  the  authority 
given  to  individuals ;  and  the  constitution  by  not  stipulating  that 
compensation  be  first  made.     The  state  cannot  twice  grant  the 
same  thing,  or  produce  adverse  titles  to  the  same  thing  in  distinct 
grants.     10  Peters  700 ;  4  Gill  &  John.  134.     The  grant  of  the 
act  of  incorporation  stipulates  for  numerous  and  onerous  duties, 
consisting  of  expenditures  of  money  for  the  public  convenience, 
which  constitutes  a  good  consideration  for  the  grant,  and  establishes 
it  as  a  contract.     By  the  charter  the  authority  of  the  state  over 
the  streets  is  vested  in  the  commissioners  of  the  districts.     Barter 
v.  Com.,  3  P.  &  W.  363.     They  have  directed  this  street  to  be  im- 
proved at  an  expense  exceeding  $30,000 — by  the  adjoining  own- 
ers ;  the  whole  of  which  the  state  have  authorized  the  company  to 
take  to  their  own  use.     The  state  cannot  revoke  or  rescind  the 
contract  with  the  district,  nor  give  the  improvements  thus  made  to 
individuals,  or  qualify  the  rights  of  the  owners  to  the  same. 
$07-1          *The  state  cannot  as  trustee  reject  the  trust,  without  the 
express  consent  of  the  parties  in  interest,  or  declare  new 
uses  against  their  consent,  of  a  highway  granted  to  the  state  for  the 
purpose  of  being  kept  as  a  common  highway.     Chancery  will  inter- 
fere to  prevent  ground  dedicated  to  specific  uses  from  being  other- 
wise appropriated.     6  Peters  513 ;  10  Id.  729.     The  corporations 
have  the  right  to  insist  upon  the  preservation  of  their  streets,  un- 
modified in  form,  unqualified  in  character.    18th,  21st  and  26th  sect, 
of  Act  of  In.  Ken.  Dis.,  7  Sm.  L.  183.     The  inhabitants  of  Kensing- 
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ton  have  been  compelled  to  improve  the  streets  by  force  of  the 
stipulations  of  the  charter.  The  state  should  be  enforced  to  accord 
to  them  the  advantages  of  those  improvements,  if  not  expressly,  by 
implication  granted  them,  in  the  charter.  The  state  cannot  incor- 
porate individuals  against  their  consent  as  public  or  private  corpo- 
rations; the  act  to  incorporate  takes  effect  from  acceptance.  1  Kent 
419 ;  Angel  on  Corp.  46,  7 ;  4  G.  &  J.  129,  30 ;  Hil.  Dig.  94, 
98,  100.  Acceptance  gives  to  an  act  of  incorporation  its  efficacy. 
The  powers  of  the  corporation  are  as  much  fed  from  the  powers  of 
the  corporators  as  of  the  state  ;  and  the  state  is  as  much  bound  by 
the  act  as  the  inhabitants.  Neither  can  revoke,  cancel,  rescind 
or  annul  any  part,  except  as  the  power  of  doing  so  is  provided  for 
in  the  charter.  The  right  of  the  district  to  the  improvements  and 
streets  made  under  the  charter  cannot  be  abridged.  Their  right  to 
exclude  the  railroad  cannot  be  taken  from  it  and  given  to  the  com- 
pany. The  franchise  of  the  district  in  the  streets  is  protected  by 
the  constitution.  1  Kent  415;  2  Whart.  485.  What  is  granted 
to  a  corporation  cannot  be  resumed.  11  Peters  566,  7,  8,  9 ;  4 
Wheat.  658 ;  2  Mass.  143 ;  4  G.  &  J.  109,  134,  146-8.  The 
charters  give  a  general  power  over  the  streets.  3  P.  &  W.  253 ; 
10  Peters  729 ;  6  Id.  513.  The  act  of  1839,  creating  the  authority, 
recognises  the  injury.  It  provides  for  compensation  for  a  tempo- 
rary use.  It  makes  no  provision  for  a  perpetual  use  by  the  com- 
pany. The  omission  is  fatal  under  the  amended  constitution.  The 
charters  stipulate  that  no  law  or  ordinance  shall  be  made  to  alter 
the  regulation  of  the  street.  Act  17th  April  1795 ;  sec.  11,  21, 
30,  33,  16,  17,  18,  of  Act  of  Incorporation  of  Kensington.  The 
implication  is  irresistible,  that  no  use  shall  be  made  of  them  against 
the  consent  of  the  corporation,  that  requires  an  alteration  of  the 
regulation  of  them.  A  grant  of  them  is  implied  so  far  as  that  they 
shall  not  be  altered  by  any  law  in  form  or  use.  The  result  of  the 
location  will  be,  that  the  street  can  only  be  used  in  such  way  as 
•will  not  interfere  with  the  company.  The  private  right  of  a  full 
and  free  use  of  the  street,  and  the  common  right  of  an  equal  use  of 
it  are  destroyed.  This  is  the  effect  of  that  law ;  and  there  is  no 
difference  in  principle  between  a  law  that  in  terms  impairs  a  con- 
tract, and  one  that  produces  the  same  effect  in  construction  and 
practical  result :  4  Harris  &  Johnson  109  ;  Baldwin  215-20. 

*Mr.  Mattery  and  Mr.  Meredith,  for  the  company,  ar-  r*oo 
gued — 

That  the  first  exception  was  not  well  founded.  That  the  appli- 
cation to  the  Court  of  Quarter  Sessions  for  the  appointment  of 
viewers,  was  by  petition  signed  by  the  president  of  the  company ; 
and  that  when  the  reports  of  the  previous  viewers  were  set  aside, 
the  court,  on  the  application  of  the  solicitor  of  the  company, 
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appointed  the  third  set  of  viewers,  and  it  was  not  necessary  to 
present  a  new  petition.  The  petition  was  not  rejected  by  setting 
aside  the  report.  The  company  have,  in  every  stage  of  the  con- 
troversy, claimed  the  benefit  of  the  proceedings  had  under  the 
appointment,  and  now  claim ;  which  is  sufficient  evidence  of  au- 
thority from  the  company. 

The  persons  objecting  to  the  location  of  the  road  cannot  be  injured 
by  any  matter  alleged  in  the  second  exception.  Whether  the  loca- 
tion was  made  by  the  company  in  the  first  place,  and  that  location 
submitted  to  the  jury  for  their  approval,  or  made  by  the  jury  upon 
a  view  of  the  ground,  and  the  location  returned  by  them  with  their 
approval,  cannot  be  material.  The  company  were  authorized  to 
make  the  location,  and  they  might  do  it  by  the  direct  agency  of 
the  jury,  as  well  as  in  any  other  manner.  And  the  location  having 
been  so  made  and  adopted  by  the  company,  it  becomes  their  loca- 
tion, and  it  has  been  approved  and  sanctioned  by  the  jury  and  by 
the  court. 

There  is  nothing  upon  the  record  to  sustain  the  third  error.  It 
appears  that  the  jurors  were  sworn  according  to  law ;  but  there 
has  been  no  law  shown  which  requires  them  to  be  sworn  at  all,  in 
the  present  case;  and  no  form  of  oath,  or  any  tribunal  named, 
before  whom  any  oath  is  to  be  taken.  If  no  oath  was  required,  it 
cannot  be  an  error  that  they  were  sworn. 

[The  fourth,  fifth  and  sixth  errors  were  passed,  upon  the  sugges- 
tion of  the  court,  that  they  contained  nothing  which  could  be  exam- 
ined in  this  court  upon  this  certiorari.j 

The  seventh  error,  if  true  in  point  of  fact,  is  not  a  ground  of 
complaint  here.  The  jury  were  to  view  themselves:  they  were  to 
exercise  their  own  judgment :  they  were  not  constituted  a  court,  to 
call  witnesses  before  them,  administer  an  oath  to  them,  and  decide 
upon  their  testimony.  They  are  to  examine  and  judge  for  them- 
selves, and  not  depend  upon  the  judgment  of  others.  And  besides, 
there  is  nothing  in  the  act  requiring  them  to  decide  upon  the  claims 
of  private  property  holders  for  damages.  No  such  provision  is 
found  in  said  act.  The  company,  in  the  location  of  the  road  in 
question,  can  only  use  some  street  or  streets  between  the  two  given 
points;  they  cannot  take  private  property. 

The  provisions  of  the  previous  acts,  relating  to  this  company, 
can  have  no  bearing  upon  the  provisions  of  the  present  act.  Under 
the  former  laws,  the  company,  in  the  location  of  their  railroad, 
were  excluded  from  the  use  of  all  highways,  except  it  should  be 
necessary  for  crossing  the  same ;  and  were  required  to  pay  for  the 
*onn  land  used  *to  the  owner  thereof;  and  the  mode  of  ascertain- 
ing the  value  of  the  land,  and  the  damage  to  the  owner  is 
pointed  out.  But  by  the  act  of  the  23d  of  March,  1839,  the  com- 
pany are  authorized  to  locate  and  construct  a  railroad,  from  theh 
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depot  in  the  district  of  Kensington  to  their  depot  at  the  corner  of 
Third  and  Willow  streets,  by  the  best  route  along  the  streets  be- 
tween the  said  depots,  and  for  that  purpose  they  may  occupy  sucli 
street  or  streets  as  shall  be  most  beneficial  and  convenient. 

It  was  not  within  the  contemplation  of  the  legislature  that  the 
company  should  make  any  location,  except  in  the  streets;  and  they 
are  not  required  to  pay  any  one  for  that  privilege. 

The  eighth  error  is  founded  upon  the  supposition  that  the  pro- 
ceedings in  this  case  are  to  be  regulated  by  the  practice  in  laying 
out  roads  under  the  general  road  law. 

But  by  a  reference  to  the  act  of  the  23d  of  March  1839,  under 
which  the  proceedings  in  this  case  were  had,  it  will  be  manifest 
that  the  practice  under  the  general  road  law,  cannot  be  adopted. 

The  location  and  construction  of  the  road  are  required  to  be 
done  within  one  year;  and  if  two  terms  were  to  be  allowed  for  the 
confirmation  of  the  report  of  viewers,  and  one  or  two  should  be  set 
aside  as  in  the  present  case,  the  law  would  be  entirely  defeated. 

The  company  require  only  the  report  of  the  viewers  and  the  ap- 
proval of  it  by  the  court.  They  need  no  order  of  the  court  to  war- 
rant the  location  or  construction  of  the  road,  as  in  the  case  of  pro- 
ceedings under  the  general  road  law. 

[The  ninth  error  was  passed  as  containing  no  matter  of  review 
in  this  court.] 

The  tenth  error,  and  the  specifications  under  it,  strike  at  the 
validity  of  the  act,  upon  the  ground  that  it  is  unconstitutional,  and 
therefore  void.  In  the  first  it  is  objected  to  the  act  that  it  is  uncon- 
stitutional because  it  violates  the  charter  of  incorporation  of  the 
Kensington  district,  in  depriving  the  corporation  of  the  power  of  the 
streets. 

But  upon  examining  the  acts  incorporating  the  district,  it  will 
appear  that  the  streets  in  the  said  district  are  public  highways,  and 
are  in  the  same  situation  as  other  highways  throughout  the  com- 
monwealth. Pamphlet  Laws  of  1819,  1820,  p.  54. 

The  legislature  have  the  same  power  over  the  streets  of  Kensing- 
ton as  they  have  over  the  highways  in  other  parts  of  the  state,  to 
regulate  the  use  of  them,  and  to  authorize  any  improved  mode  of 
travelling  upon  them.  And  there  is  nothing  given  to  the  corpora- 
tion of  that  district  which  can  limit  the  power  of  the  legislature 
over  the  streets,  or  render  an  act  of  the  legislature  upon  that  sub- 
ject unconstitutional. 

It  is  said  again  that  the  authority  given  by  this  act  to  locate  the 
railroad  along  the  streets,  is  unconstitutional,  inasmuch  as  it  takes 
private  property  for  public  use,  without  making  compensation  to 
the  *owner.  This  is  assuming  that  private  property  is  taken  r*4A 
for  the  use  of  the  railroad,  which  is  denied. 

The  streets  have  already  been  dedicated  to  public  use,  and  the 
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former  owner  of  the  soil  has  parted  with  his  control  over  it  so  long 
as  it  shall  be  used  by  the  public.  The  use,  and  the  manner  of 
using  it,  have  been  surrendered  to  the  public,  and  are  under  the 
control  of  the  legislature,  as  the  guardians  of  the  public.  And  by 
the  act  it  is  only  the  occupancy  of  the  streets  which  is  given,  and 
only  that  can  be  taken — and  that  belonged  to  the  public ;  and  the 
public,  by  an  act  of  the  legislature,  have  given  it  to  the  company. 
And  it  is  not  possible  for  any  constitutional  question  to  arise  from 
this  part  of  the  case,  even  admitting  that  the  right  of  soil  in  the 
street  may  be  in  the  owners  of  the  adjacent  land.  But  if  the  owner 
of  the  land  lays  out  a  town,  or  a  part  of  one,  and  opens  streets,  and 
dedicates  the  streets  to  public  use,  and  then  sells  out  lots,  bounded 
upon  the  streets,  with  the  courses  and  distances,  it  may  be  doubted 
whether  the  owner  of  the  lots  can  extend  his  claim  of  tide  to  the 
middle  of  the  street.  Tyler  v.  Hammond,  11  Pick.  193 ;  Jackson 
v.  Hathaway,  15  Johns,  447. 

But  so  far  as  the  use  of  the  public  highways  is  concerned,  the 
legislature  have  always  exercised  control  over  them,  and  have  modi- 
fied and  varied  the  use  of  them.  They  have  authorized  a  turnpike 
road  to  be  laid  upon  a  common  road ;  a  railroad  to  be  laid  across 
highways  and  turnpike  roads,  and  canals  intersecting  all  of  them  ; 
and  it  never  would  be  allowed  by  the  legislature,  regarding  the  best 
interests  of  the  public,  that  any  or  all  her  lines  of  improvements 
should  be  interrupted  and  broken,  by  every  street  that  should  fall 
in  the  way,  and  by  every  petty  corporation  that  should  lie  in  the 
direction  of  her  improvements. 

In  no  sense  can  the  act  impair  the  contracts  existing  between 
the  railroad  company  and  the  districts.  The  contract  with  the  dis- 
trict of  Kensington  for  the  use  of  the  former  location  of  the  road, 
and  to  pay  a  certain  sum  while  they  use  the  same,  and  if  they  cease 
to  occupy  the  street,  the  contract  to  be  at  an  end,  cannot  be  said  to 
be  impaired  by  the  company  ceasing  to  use  that  under  an  act  to 
construct  another  road,  any  more  than  without  an  act  or  without 
any  other  road  ;  nor  is  there  any  other  contract  in  existence  which 
can  in  any  manner  be  impaired  or  affected  by  the  act  of  assembly 
in  question. 

And  in  reply  to  the  last  error  assigned,  it  is  sufficient  to  say  that 
the  judges  of  the  court  of  Quarter  Sessions  of  the  County  of  Phila- 
delphia are  referred  to,  in  the  act,  with  reference  to  the  judicial 
character  in  which  they  were  to  act.  And  acting  in  a  public  and 
judicial  character,  it  required  the  attendance  of  no  greater  number 
than  would  legally  constitute  a  quorum.  By  article  5,  sec.  7,  of 
the  Constitution  of  Pennsylvania,  the  judges  of  the  Court  of  Corn- 
Mil  mon  *-^eas  °f  eacn  county,  any  two  of  whom  shall  be  a 
quorum,  shall  compose  the  Court  of  Quarter  Sessions  of 
the  peace. 
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It  is  enacted  by  the  act  of  1802,  that  the  justices  of  the  Court 
of  Quarter  Sessions  in  each  county,  on  petition,  may  grant  views 
of  roads,  &c.,  and  it  never  has  been  doubted  but  two  might  legally 
act.  Purdon,  ed.  1830,  p.  792  ;  5  Binn.  481 ;  6  S.  &  R.  170. 

The  opinion  of  the  court  was  delivered  by 

GlBSON,  C.  J. — A  certiorari  lies  in  all  judicial  proceedings  in 
which  a  writ  of  error  does  not  lie;  and  being  a  substitute  for  a  writ 
of  error,  it  is  governed  by  the  same,  or  strictly  analogous,  princi- 
ples:  consequently  no  point  can  be  raised  on  it  which  is  not  appa- 
rent exclusively  in  the  proceedings  removed  by  it.  Though  not 
peculiar  to  road  cases,  this  principle  was  enforced  in  the  case  of 
the  Schuylkill  Falls  Road,  2  Binn.  250  ;  of  Perm's  Grove  and  Con- 
cord Road,  4  Yeates  372 ;  and  of  Spring  Garden  Street,  4 
Rawlo  194  ;  in  all  which  this  court  refused  to  enter  into  the  merits, 
or  to  decide  facts  on  deposition.  One  exception  alone  has  been 
made  to  it.  In  the  Case  of  the  Baltimore  Turnpike,  5  Binn.  484, 
evidence  was  heard  in  support,  of  the  proceedings  on  a  point  which 
perhaps  did  not  need  it ;  as  all  presumptions  favorable  to  regularity 
may  be  made  in  consistence  with  the  record.  The  exceptions  in  the 
case  before  us,  have  been  framed  in  disregard  of  the  general  rule. 
In  the  twenty-six  points  raised  by  them,  I  discern  few  that  are 
legitimate  subjects  of  re-examination  ;  and  as  we  sit  here,  not  to 
settle  abstract  principles,  but  to  determine  matters  which  lie  in  the 
course  of  our  functions,  my  first  business  will  be  to  cast  out  such 
of  them  as  are  not  deterrninable  here. 

It  is  obvious  that  the  fourth,  fifth  arid  sixth  exceptions,  and  also 
the  ninth,  with  its  eight  specifications,  belong  to  the  rejected  class. 
The  supposed  misleading  of  parties  by  the  advertisement ;  the 
alleged  misconduct  of  the  jury  in  refusing  to  hear  the  owners  of 
property  and  their  witnesses  in  support  of  their  objections  and 
claim  to  damages  ;  are  matters  that  do  not  appear  by  the  record  : 
by  reason  of  which,  even  were  there  substance  in  them,  we  would 
be  compelled  to  dismiss  them.  We  do  not  find,  however,  that  the 
act  by  which  the  proceeding  was  directed,  authorized  the  jury,  or 
any  one  else,  to  assess  damages  ;  and  objections  to  the  route  on  the 
ground  of  policy  or  convenience,  they  were  to  determine,  not  on 
the  testimony  of  witnesses,  but  on  their  own  view,  as  was  decided 
in  Johnson's  case,  2  Whart.  277.  The  judges  of  the  Quarter  Ses- 
sions, as  they  had  not  viewed,  might  indeed  have  satisfied  them- 
selves of  the  propriety  of  the  location  by  the  information  of  others  ; 
but  that  they  were  satisfied  without  it,  is  not  ground  of  error  exami- 
nable  here.  The  ninth  exception,  also,  with  its  specifications,  by 
which  is  alleged  that  the  reported  route  agrees  not  with  the  direc- 
tions of  the  *act,  depends  on  facts  of  which  we  judicially  r*4.o 
know  nothing ;  nor  would  they  perhaps  avail  the  exceptants 
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if  they  were  properly  before  us.  We  perceive  not  that  the  act  re- 
quires the  assent  of  the  districts  to  the  location  ;  nor  did  it  appear 
on  the  diagram  exhibited  at  the  argument  that  the  road  is  not  laid 

o  o 

upon  streets  between  the  depots  ;  and  that  it  is  not  another  railroad 
upon  another  route;  or  that  it  is  partly  on  private  property.  It 
may,  as  alleged,  be  partly  on  the  track  laid  down  under  an  agree- 
ment with  the  district  of  the  Northern  Liberties  ;  but  what  of  that? 
A  part  of  that  track  may,  notwithstanding,  be  on  "  the  best  route 
along  the  streets  between  the  said  depots  ;"  and  the  act  requires  no 
more.  As  to  its  being  laid  on  the  track  of  the  Northern  Liberties 
and  Penn  Township  Railroad,  the  interference  might  be  made  a 
subject  of  complaint  by  that  company,  but  certainly  by  no  one  else; 
and  the  complaint  could  be  heard  only  by  the  court  below,  no  other 
tribunal  having  power  to  investigate  the.  fact. 

The  same  remarks  may  be  applied  to  three  specifications  of  the 
allegation  contained  in  the  tenth  exception.  Of  contracts  made  by 
the  company  with  the  exceptarits  or  the  Northern  Liberties  and 
Penn  Township  Railroad  Company,  we  judicially  know  nothing ; 
and  we  cannot  test  the  constitutionality  of  the  statute  by  an  allega- 
tion of  matters  which  cannot  legitimately  appear  in  the  proceedings 
or  in  our  paper  books.  From  the  copies  furnished,  they  appear  to 
be  contracts  for  privileges  purchased  in  other  streets;  and  the  law 
does  not  disturb  them.  If  they  bound  the  company  originally,  they 
bind  it  still,  and  the  parties  may  still  have  an  action  for  any  breach 
of  the  company's  engagements.  None  of  these  matters,  however, 
are  subjects  of  revision  by  us ;  and  I  turn  to  those  which  properly 
belong  to  us,  premising  that  most  of  them  may  be  dispatched  in  a 
few  words. 

The  first  exception — that  the  jury  of  view  was  not  appointed 
pursuant  to  an  authorized  application  by  the  company — seems  not 
to  be  founded  in  fact.  They  were  appointed  on  the  motion  of  the 
company's  solicitor  ;  and  were  it  not  so,  the  manner  of  the  appoint- 
ment is  a  matter  to  which  the  exceptants  cannot  make  objection 
since  the  company's  ratification  of  the  appointment  by  claiming 
under  it,  is  equivalent  to  a  precedent  authority. 

The  second  is,  that  the  road  was  located  by  the  jury  instead  of, 
the  company.  In  the  act  it  is  said  that  the  company  shall  locate, 
and  that  the  court  may  approve  on  a  jury's  report;  but  how  the 
inhabitants  could  be  prejudiced  by  allowing  the  act  of  location  to 
be  performed  by  the  jury  instead  of  the  company's  officers,  has  not 
been  shown.  It  is  not  to  be  credited  that  the  jury  would  be  less 
disinterested  and  regardful  of  "  the  public  business,  trade,  and  pri- 
vate property"  of  the  inhabitants,  than  the  company  itself  would 
be.  It  was  the  privilege  of  the  company  to  make  the  location  by 
its  officers ;  and  in  surrendering  it  to  the  jury  it  renounced  a  benefit 
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''provided  for  it,  which  a  common-law  maxim  too  trite  to  be  r*^q 
repeated,  authorized  it  to  do.  Even  were  that  not  80,  the  '• 
jury  might  be  considered  as  its  agent,  having  made  the  location  by 
its  direction,  as  evidenced  by  its  subsequent  ratification  of  the  act. 
The  question  before  the  court,  however,  regarded  not  the  paternity 
of  the  location  but  the  propriety  of  it.  Not  only  the  court,  but 
the  jury  were  to  be  satisfied  of  the  propriety  of  the  latter  ;  and  it 
is  not  probable  that  the  jury  would  have  been  as  well  satisfied  with 
the  propriety  of  any  other,  as  with  their  own.  The  exception  at 
best  depends  on  a  literal  interpretation  ;  and  it  is  not  to  be  favored. 

The  third  is,  that  the  jury  were  not  sworn  by  the  authority  of 
the  court,  or  in  the  terms  prescribed  by  the  law.  What  terms? 
The  act  itself  prescribed  none:  nor  did  it  direct  the  jurors  to  be 
sworn  at  all.  And  yet  it  is  stated  in  the  report  that  they  were 
aworn  or  affirmed  according  to  law  ;  and  as  nothing  in  the  record 
contradicts  it,  we  are  to  take  it  as  it  is  stated.  It  was  provided  that 
the  jury  should  be  appointed  "as  directed" — and  here  the  sentence 
was  left  incomplete  by  the  omission  of  something  intended  to  have 
been  subjoined  ;  but  what  that  was,  cannot  be  conjectured.  In  the 
case  of  Adelphi  Street,  2  Whart.  176,  a  proceeding  to  vacate  a 
street,  was  held  to  be  within  the  purview  of  a  preceding  section  to 
vacate  a  particular  alley,  which  was  directed  to  be  in  the  usual 
manner ;  and  this  on  the  ground  that  there  were  general  princi- 
ples of  practice  in  laying  out  and  vacating  streets,  to  which  the 
legislature  must  have  referred.  That  practice,  however,  has  no 
relation  to  the  proceeding  before  us  which  is  sui  generis.  That  it 
was  not  intended  to  be  regulated  by  the  road  law,  is  clear  from  the 
fact  that  no  petition  for  a  view  was  required  ;  nor  was  there  to  be 
an  order  to  view,  because  the  jury  were  to  act  on  being  applied  to, 
and  consequently  without  a  particular  mandate.  As  then  no  oath 
was  prescribed,  it  is  not  necessary  that  the  jurors  should  have  been 
sworn  at  all ;  and  this  disposes  also  of  the  eighth  exception  that  the 
court  had  not  allowed,  in  conformity  to  the  general  road  law,  two 
full  terms  betwixt  the  appointment  of  the  jury  and  the  confirma- 
tion of  their  report. 

The  remaining  exception  is  more  important,  because  it  calls  in 
question,  for  specific  reasons,  the  validity  of  the  statute  which  is 
the  foundation  of  the  proceeding,  and  which  is  said  to  be  unconsti- 
tutional because  it  impairs  the  obligation  of  contracts ;  by  violating 
the  chartered  rights  of  the  districts  of  Spring  Garden  and  the 
Northern  Liberties  ;  by  violating  the  contract  under  which  the  right 
of  passage  is  assured  to  the  inhabitants  of  this  particular  street ; 
by  taking  the  property  of  the  street  without  compensation  to  the 
districts  or  individual  proprietors ;  and  by  monopolizing  the  street 
in  derogation  of  the  public  and  private  uses  to  which  it  had  been 
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applied.     This,  perhaps,  is  the  substance  of  all  these  multifarious 
specifications. 

What  is  the  dominion  of  the  public  over  such  a  street  ?  In  Eng- 
*4dT  land,  *a  highway  is  the  property  of  the  king  as  parens 
J  patrice,  or  universal  trustee  ;  in  Pennsylvania,  it  is  the  pro- 
perty of  the  people,  not  of  a  particular  district,  but  of  the  whole 
state ;  who,  constituting  as  they  do  the  legitimate  sovereign,  may 
dispose  of  it  by  their  representatives,  and  at  their  pleasure.  High- 
ways, therefore,  being  universally  the  property  of  the  state,  are 
subject  to  its  absolute  direction  and  control.  An  exclusive  right 
of  ferriage  across  a  navigable  stream,  which  is  a  public  highway,  is 
grantable  only  by  it ;  and  the  navigation  of  the  stream  may  be 
impeded  or  broken  up  by  it  at  its  pleasure.  In  the  construction  of  her 
system  of  improvements,  Pennsylvania  has  acted  on  this  principle. 
Her  dams  across  her  principal  rivers  to  feed  her  canals,  have  injured 
if  they  have  not  destroyed  the  descending  navigation  by  the  natu- 
ral channels  ;  and  this  without  a  suspicion  of  want  of  constitutional 
power.  The  right  of  passage  by  land  or  by  water,  is  a  franchise 
•which  she  holds  in  trust  for  all  her  citizens,  but  over  which  she 
holds  despotic  sway,  the  remedy  for  an  abuse  of  it  being  a  change 
of  rulers  and  a  consequent  change  of  the  law.  No  person,  natural 
or  corporate,  has  an  exclusive  interest  in  the  trust,  unless  she  has 
granted  it  to  him.  Her  right  extends  even  to  the  soil,  being  an 
equivalent  for  the  six  per  cent,  thrown  into  every  public  grant  as 
compensation  for  what  may  be  reclaimed  for  roads ;  and  she  has 
acted  on  the  basis  of  it ;  for  though  damages  for  special  injuries  to 
improvements  have  been  allowed  by  the  general  road  laws,  nothing 
has  been  given  for  the  use  of  the  ground.  This  principle  was 
broadly  asserted  in  the  Commonwealth  v.  Fisher,  1  P.  &  W.  466. 

Such  being  a  highway  as  a  subject  of  legislative  authority,  in 
what  respect  is  a  street  in  an  incorporated  town  to  be  distinguished 
from  it?  A  municipal  corporation  is  a  separate  community;  and 
hence  a  notion  that  it  stands  in  relation  to  its  streets  as  the  state 
stands  in  relation  to  the  highways  of  its  territory.  That  would 
make  it  sovereign  within  its  precincts — a  consequence  not  to  be 
pretended.  The  owner  of  a  town  plot  lays  out  his  streets  as  he 
sees  fit,  or  the  owner  of  ground  in  an  incorporated  town,  dedicates 
it  to  public  use  as  a  street ;  but  it  follows  not  that  the  dominion  of 
the  state  is  not  instantly  attached  to  it.  The  general  road  law 
extends  to  every  incorporated  town  from  which  it  is  not  excluded 
by  provision  of  the  charter;  and  the  statute  book  is  full  of  special 
acts  for  opening,  widening,  altering,  or  vacating  streets  and  alleys 
in  Philadelphia  and  our  other  cities.  Were  it  riot  for  the  univer- 
sality of  the  public  sovereignty,  the  public  lines  of  communication, 
by  railroads  and  canals,  might  be  cut  by  the  authority  of  every 
petty  borough  through  which  they  pass ;  a  doctrine  to  which  Perm- 
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sylvania  cannot  submit,  and  which  it  would  be  dangerous  to  urge. 
It  would  be  strange,  therefore,  were  the  streets  of  an  incorporated 
town,  not  public  highways,  subject  perhaps  to  corporate  regulation 
for  purposes  of  grading,  curbing  and  paving;  but  subject  also  to 
the  paramount  *authority  of  the  legislature  in  the  regulation  r*4c 
of  their  use  by  carriages,  railcars,  or  means  of  locomotion 
yet  to  be  invented,  and  this  without  distinction  between  the  inha- 
bitants and  their  fellow- citizens  elsewhere.  The  doctrine  was  car- 
ried to  its  extent  in  Rung  v.  Shoenberger,  2  Watts  23,  in  which  it 
was  affirmed  that,  though  a  city  has  a  qualified  property  in  its 
public  squares,  it  holds  them  as  a  trustee  for  the  public  for  whose 
use  the  ground  was  originally  left  open ;  and  that  the  enjoyment 
of  them  is  equally  free  to  all  the  inhabitants  of  the  commonwealth, 
subject  to  regulations  not  inconsistent  with  the  grant.  In  Barter  v. 
Commonwealth,  3  P.  &  W.  259,  it  was  inadvertently  said  that  the 
title  to  the  soil  of  a  street  is  in  the  corporation,  whose  right  to  improve 
it  for  purposes  which  conduce  to  the  public  enjoyment  of  it,  is  exclu- 
sive and  paramount  to  the  right  of  an  inhabitant.  The  point  was 
only  incidentally  involved,  and  consequently  not  very  particularly 
considered  ;  but  the  question  of  title,  involving  as  it  has  done,  no 
more  than  the  bounds  of  the  grant,  has  lain  between  the  grantor 
and  the  grantee,  or  those  deriving  title  from  them.  In  no  case  has 
title  been  claimed  by  the  corporation.  In  the  Union  Burial  Ground 
Company  v.  Robinson,  5  Whart.  18,  in  which  the  point  was  elabo- 
rately argued,  the  contest  was  betwixt  the  grantor  and  a  purchaser 
from  the  grantee ;  and  though  the  cause  was  eventually  decided  on 
another  ground,  the  court  inclined  to  think,  on  the  authority  of 
many  decisions,  that  the  title  to  the  street,  even  if  it  had  been 
opened,  would  have  remained  in  the  grantor ;  and  such  appears  to 
be  the  principle  of  Kirkham  v.  Sharp,  1  Whart.  323.  The  legal 
title  to  the  ground,  therefore,  remains  in  him  who  owned  it  before 
the  street  was  laid  out ;  but  even  that  is  an  immaterial  consider- 
ation ;  for  an  adverse  right  of  soil  could  not  impair  the  public  right 
of  way  over  it,  or  prevent  the  legislature  from  modifying,  abridging, 
or  enlarging  its  use,  whether  the  title  were  in  the  corporation  or 
a  stranger.  I  take  it  then  that  the  regulation  of  a  street  is  given 
to  a  corporation  only  for  corporate  purposes,  and  subject  to  the 
paramount  authority  of  the  state  in  respect  to  its  general  and  more 
extended  uses ;  and  that  there  would  have  been  no  invasion  of 
chartered  rights  in  this  instance,  even  did  either  of  these  districts 
stand  in  a  relation  to  the  public,  which  would  impart  to  its  charter 
the  qualities  of  a  compact. 

What  then  is  the  interest  of  an  individual  inhabitant  as  a  subject 
of  compensation  under  the  constitutional  injunction  that  private 
property  be  not  taken  by  a  corporation  for  public  use  without  it? 
Even  agreeing  that  his  ground  extends  to  the  middle  of  the  street, 
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the  public  have  a  right  of  way  over  it.  Neither  the  part  used  for 
the  street,  nor  the  part  occupied  by  himself,  is  taken  away  from 
him  ;  and  as  it  was  dedicated  to  public  use  without  restriction,  he 
is  not  within  the  benefit  of  the  constitutional  prohibition,  which 
extends  not  to  matters  of  mere  annoyance.  The  injury  of  which 
he  can  complain,  is  not  direct  but  consequential.  It  consists  either 
*4f.-i  in  an  obstruction  *of  his  right  of  passage,  which  is  personal ; 
or  in  a  depreciation  of  his  property  by  decreasing  the 
enjoyment  of  it :  but  no  part  of  it  is  taken  from  him  and  ac- 
quired by  the  company.  The  prohibition,  even  when  it  pre- 
cluded a  seizure  of  private  property  immediately  by  the  state, 
was  not  largely  interpreted,  nor  was  there  reason  that  it  should 
be,  as  ample  compensation  was  obtained  from  her  sense  of  jus- 
tice without  it.  The  sufferers  were  overpaid,  and  this  sort  of 
aggression  was  always  courted  as  a  favor.  But  though  she  usually 
compensated  consequential  damage,  it  was  of  favor,  not  of  right. 
Nor  did  she  always  make  such  compensation.  In  one  well  known 
instance,  she  destroyed  a  ferry  by  cutting  off  access  to  the  shore, 
without  provision  for  the  sufferer ;  and  in  the  Commonwealth  v.  Rich- 
ter,  IP.  &  W.  467,  damages  were  unavailingly  claimed  from  her 
for  flooding  a  spring  by  a  dam.  The  clause  in  the  amended  consti- 
tution which  narrows  the  former  prohibition  to  a  taking  of  private 
property  for  a  public  use  by  a  corporation,  is  to  receive  the  same 
construction;  the  word  "taking"  being  interpreted  to  mean,  taking 
the  property  altogether;  not  a  consequential  injury  to  it  which  is 
no  taking  at  all.  For  compensation  of  the  latter,  the  citizen  must 
depend  on  the  forecast  and  justice  of  the  legislature.1 

On  the  subject  of  the  next  specification,  it  seems  scarcely  neces- 
sary to  say  that  monopolies  are  not  prohibited  by  the  constitution : 
and  that  to  abolish  them,  would  destroy  many  of  our  most  useful 
institutions.  Every  grant  of  privilege  ?o  far  as  it  goes,  is  exclu- 
sive ;  and  every  exclusive  privilege  is  a  monopoly.  Not  only  is 
every  railroad,  turnpike,  or  canal  such,  but  every  bank,  college, 
hospital,  asylum,  or  church,  is  a  monopoly ;  and  the  ten  thousand 

1  See  2  Wright  286  ;  11  Id.  30,  434  ;  1  P.  F.  Smith  90. 

||  The  constitution  of  1874,  art.  1,  \  10,  provides,  "  *  *  *  Nor  shall  private 
property  be  taken  or  applied  to  public  use,  without  authority  of  law,  and 
without  just  compensation  being  first  made  or  secured:"  and  by  art.  16,  \  8, 
"municipal  and  other  corporations  and  individuals  invested  with  the  privi- 
lege of  taking  private  property  for  public  use.  shall  make  just  compensation 
for  property  taken,  injured  or  destroyed  by  the  construction  or  enlargement 
of  their  works,  highways  or  improvements,  which  compensation  shall  be  paid 
or  secured  before  such  taking,  injury  or  destruction  *  *  *." 

By  art.  3,  \  1.  "  The  General  Assembly  shall  not  pass  any  local  or  special 
law  *  *  granting  to  any  corporation,  association  or  individual,  any  special 
or  exclusive  privilege  or  immunity,  or  to  any  corporation,  association  or  in- 
dividual the  right  to  lay  down  a  railroad  track  *  *  *."  By  art.  17,  §  1,  "  any 
association  or  corporation  organized  for  the  purpose,  shall  have  the  right  to 
construct  and  operate  a  railroad  between  any  points  within  this  state  *  *  *."|| 
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beneficial  societies  incorporated  by  the  executive  on  the  certificates 
of  their  legality,  by  the  attorney-general  and  judges  of  the  Supreme 
Court,  are  all  monopolies.  Nor  does  it  seem  more  necessary  to 
remark,  on  the  subject  of  the  concluding  specifications,  of  exception 
to  the  confirmation  of  the  report  by  the  associate  judges  of  the  ses- 
sions alone,  that  the  approval  was  an  act  of  the  court;  and  that 
they  were  competent  to  hold  it.  Proceedings  affirmed. 

Cited  by  counsel,  6  W.  &  S.  275  ;  1  Barr  313.  337  ;  5  Id.  148  ;  7  Id.  357  ; 
8  Id.  447  ;  2  Jones  319;  2  Harris  242;  9  Id.  15,  197  ;  12  Id.  209 ;  1  Casey 
130,230;  2  Id.  239;  9  Id.  62,  78;  1  Grant  419;  5  Wright  154;  6  Id. 
226;  2  P.  F.  Smith  510:  4  Id.  105,  355;  8  Id.  121,  323;  11  Id.  238,  256. 
||  10  Id.  448  ;  17  Id.  310 ;  22  Id.  85  ;  25  Id.  99  ;  32  Id.  360  :  2  Norris  85  ;  s. 
c.  4  W.  N.  C.  47  ;  13  Norris  204  ;  s.  c.  9  W.  N.  C.  60  ;  14  Norris  143  ;  5 
W.  N.  C.  185;  1  Id.  152,  236;  3  Out.  169;  s.  c.  10  W.  N.  C.  560;  12  Id. 
384  ;  5  Id.  509;  4  Norris  524. || 

Cited  by  the  auditor,  6  Casey  440. 

Cited  by  the  court  below,  4  Harris  192  ;  9  Id.  166  ;  9  Casey  427. 

Cited  by  the  court,  2  W.  &  S.  79 ;  6  Id  113 ;  8  Id.  87  ;  6  Harris  189 ;  3 
Casey  104,  354  ;  9  Id.  181  ;  12  Id.  104 ;  1  Wright  479  ;  11  Id.  321,  332  ;  13 
Id.  440  ;  2  P.  F.  Smith  93,  125  ;  5  Id.  344  ;  6  Id.  332. 

||  As  to  a  certiorari  bringing  up  for  review  nothing  but  the  record :  In  re 
Kensington  Tpk.  Co.,  1  Out.  269 ;  s.  c.  10  W.  N.  C.  180.  As  to  power  of 
state  to  improve,  without  compensation  for  injury,  land  over  which  a  public 
use  exists,  Philadelphia  v.  Scott,  31  Smith  86,  s.  c.  2  W.  N.  C.  716  :  and 
power  of  legislature  to  authorize  the  building  of  a  railroad  on  a  public 
street  or  road,  Danville  R.  R.  Co.  v.  Commonwealth,  23  Smith  38 ;  Struthere 
v.  Dunkirk  R.  R.  Co.,  6  Norris  285,  s.  c.  6  W.  N.  C.  162.  Distinguished  in 
Philips  v.  Dunkirk  R.R.  Co.,  28  Smith  181,  s.  c.  1  W.  N.  C.  635  ;  as  to  what 
is  not  a  grant  to  take  a  public  road  for  a  railroad  without  compensation  for 
change  of  use,  see  also  Pittsburgh  v.  Bruce,  12  W.  N.  C.  554.  Unless  act 
of  incorporation  provided  for  payment  of  consequential  damages  they  were 
not  recoverable  from  Railroad,  &c.,  Co.,  which  in  pursuing  its  charter  author- 
ity caused  them:  West  Branch  v.  Mulliner,  18  Smith  357,  and  see  Spangler's 
Appeal,  14  Id.  387  ;  Woodward  v.  Webb,  15  Id.  254;  Borough  v.  United  P. 
Church,  15  Norris.  335  ;  and  equity  would  not  enjoin  a  corporation  author- 
ized by  law  to  take  water  because  it  thereby  consequentially  damaged  the 
plaintiff's  land,  Spangler's  Appeal,  supra.  In  Duncan  v.  Penna  R.  R.,  13 
Norris  435,  a  property  holder  on  a  public  street  in  Philadelphia,  proposed 
to  be  occupied  by  the  Penna.  R.  R.,  was  refused  an  injunction,  to  prevent  the 
work,  but  qucere,  as  to  its  liability  for  consequential  damages  (under  Const. 
1874).  Of  course,  the  legislature  could  by  its  charter  subject  a  corporation 
to  such  damages,  and  where  the  charter  provided,  inter  alia,  ''  if  *  *  *  an 
injury  should  be  done  to  private  property."  *  *  *  The  court  might 
appoint  viewers,  &c.  ;  and  water  was  taken  by  the  corporation  (by  power 
conferred  by  charter),  thereby  diminishing  trie  flow  of  water  through  a 
mill-race  one  and  a  half  miles  distant,  //-•/'/  that  its  owner  had  an  incorporeal 
property  in  the  water  of  the  stream  and  could  recover  compensation  :  Lyco- 
ming  o.  Moyer.  3  Out.  615,  s.  c.  11  W.  N.  C.  445.  Neither  was  a  municipality 
lawfully  exercising  the  power  of  the  stnte  in  improving  highway  liable  for 
consequential  damages  •.  Allentown  v.  Kramer,  23  Smith  409.  But  was  lia- 
ble for  negligence  in  making  such  improvement:  Ibid.  As  to  what  is  not 
mere  consequential  damage,  Shenandoali  Co's.  Appeal.  2  W.  N.  C.  482.  A  rail- 
road may  by  its  construction  so  obstruct  a  highway,  it  lawfully  crosses,  as  to 
create  a  nuisance.  Northern  Ry.  o.  Commonwealth,  9  W.  N.  C.  129  ?  see  also 
Pittsburgh,  &c.,  Ry.  c.  Commonwealth,  12  Id.  280  ;  as  to  want  of  power  of 
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councils  to  authorize  individual   "  bay-windows"  overhanging  highways  in 
Philadelphia,  Reitner's  Appeal,  Ibid.  381. 

Cited  by  READ,  J.,  dissenting,  Hammett  v.  Philadelphia,  15  Smith  167. |( 

See  also  5  W  barton  482. 
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Horback  against  Keeside. 

The  defendant  who  was  a  contractor  for  carrying  the  mail,  became  indebted 
to  the  plaintiff  and  others,  who  were  sub-contractors,;  and  drew  a  bill  on  the 
post-master  general,  payable  to  his  order,  for  a  certain  sum,  to  be  charged 
to  his  account ;  which  bill  he  endorsed,  and  handed  it  to  A.,  one  of  the  sub- 
contractors, and  told  him  that  it  was  good  ;  that  he  received  the  drafts  as  his 
pay,  and  gave  them  as  such.  The  bill  was  endorsed  by  the  plaintiff,  and  by 
A.  ;  and  was  discounted,  and  the  proceeds  received  by  A.,  who  paid  part  to 
the  sub-contractors  who  were  present,  and  retained  the  balance  for  payment 
of  the  others.  The  defendant  was  also  one  of  the  sub-contractors.  Payment 
of  the  bill  was  refused  at  the  department,  and  the  plaintiff  was  compelled 
to  pay  it.  Held  that  he  might  recover  in  indebitatus  assumpsit  for  money 
paid,  &c.,  for  the  defendant ;  and  that  A.  was  a  competent  witness  for  him. 

THIS  case  came  before  the  court  upon  a  motion  for  a  new  trial. 

The  action  was  assumpsit,  brought  by  Abraham  Horback  to  the 
use  of  Knox,  Boggs  &  Co.,  against  James  Reeside.  The  declaration 
contained  the  common  money  counts. 

On  the  trial  before  Rogers,  J.,  at  a  Court  of  Nisi  Prius,  held  in 
Philadelphia  on  the  22d  of  Nov.  1839,  the  plaintiff's  counsel  opened 
that  the  action  was  brought  to  recover  money  paid  by  the  plaintiff 
for  the  use  of  the  defendant. 

It  appeared  that  the  defendant,  who  was  a  contractor  for  car- 
rying the  mail,  had  drawn  a  bill  upon  the  Post-Master  General  for 
$5000,  which  had  been  endorsed  by  the  plaintiff  and  others,  and 
which,  after  having  been  discounted  for  the  plaintiff,  had  been 
refused  payment  at  the  department;  and  the  plaintiff  had  been 
compelled  to  take  it  up. 

The  bill  was  in  the  following  words: 

$5000.  Washington,  18th  April  1835. 

Sir, 

On  the  1st  day  of  January,  1836,  pay  to  ray  order  five  thousand 
*481      *dollars,   f°r  value   received,  and  charge  the  same  to  my 
account  for  transporting  the  U.  S.  mail,  and  oblige 

Your  friend,  JAMES  REESIDE. 

To  Hon.  W.  T.  Barry,  Post-Master  General." 

"  Accepted,  provided  the  drawer  shall  perform  his  contract. 

R.  C.  MASON,  Treasurer." 

Endorsed — "  James  Reeside, 

Abram.  Horback, 
D.  R.  McNair. 
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The  counsel  for  the  plaintiff  offered  in  evidence  the  deposition 
of  Downing  R.  McNair,  taken  at  Pittsburgh,  which  was  objected 
to  by  the  counsel  for  defendant;  but  admitted  by  the  judge. 

The  witness  testified  as  follows : 

"Abraham  Horback  and  others  were  sub-contractors  for  carrying 
the  mail  under  James  Reeside  from  Bedford  to  Pittsburgh,  Penn- 
sylvania. James  Reeside  became  indebted  to  Abraham  Horback 
and  others  nearly  five  thousand  dollars.  The  interest  of  the  sub- 
contractors extended  from  Pittsburgh  to  Wheeling,  Virginia.  This 
amount  was  due  for  carrying  the  mail,  as  ascertained  by  settle- 
ment, for  two  previous  quarters  to  1st  January,  1836,  between 
Reeside  and  Abraham  Horback  and  others,  sub-contractors,  for 
which  a  draft  was  given  to  me,  at  Washington  city,  by  James  Ree- 
side,  sometime  in  October,  1835,  for  $5000,  drawn  by  James  Ree- 
side on  Hon.  Wm.  T.  Barry,  then  post-master  general,  and  accepted 
by  R.  Mason,  treasurer,  payable  on  the  first  of  January,  1836, 
which  draft  was  handed  to  Abraham  Horback ;  and  Horback  paid 
the  deponent  four  thousand  nine  hundred  and  seven  dollars  and 
fifty  cents  on  the  twenty-first  of  October,  1835.  The  discount  of 
ninety-two  dollars  and  fifty  cents  was  taken  off  the  draft,  which 
left  the  balance  aforesaid  in  my  hands,  to  be  applied  to  the  pay- 
ment of  Abraham  Horback  and  others,  agreeably  to  their  respec- 
tive claims.  I  applied  this  money  to  the  payment  of  a  portion,  and 
the  others  held  me  accountable.  There  was  a  small  balance  of  the 
draft  beyond  the  amount  to  be  paid  to  the  sub-contractors,  which 
was  paid  by  me  to  said  James  Reeside.  I  was  a  partner  in  the 
sub-contract  at  this  time  from  Bedford  to  Wheeling.  I  don't  recol- 
lect in  whose  favor  the  draft  was  drawn.  It  was  endorsed  James 
Reeside  when  handed  to  the  deponent."  Cross-examined.  "  Mr. 
Horback  was  in  Washington  city  at  the  time,  but  was  not  present 
when  the  draft  was  given.  The  draft  was  given  on  account  of  the 
various  sub-contractors,  of  whom  deponent  was  one,  and  Abraham 
Horback  another.  Deponent  was  not  originally  interested,  but 
became  so  subsequently  by  *purchase,  and  at  the  time  this  r*A<\ 
draft  was  given  was  one  of  the  sub-contractors.  The  other  "- 
sub- contractors  were  Noah  Mendell,  John  Graham,  Robert  Graham, 
John  W.  Weaver,  Jacob  Milton,  James  Burns,  James  Vaugh.  The 
sub-contractors  carried  the  mail  from  Bedford  to  Pittsburgh.  We 
were  called  the  Western  Company.  I  should  say  they  had  the  line 
for  carrying  the  mail  from  James  Reeside  from  Bedford  to  Whee- 
ling. James  Reeside  and  the  Good  Intent  Company  had  the  bal- 
ance of  the  line  east.  Deponent  does  not  know  any  of  the  members 
of  the  Western  Company  having  interest  in  any  of  the  lines  east  of 
Bedford.  When  Mr.  Reeside  handed  the  draft  to  me  he  said  it 
was  good,  and  that  he  had  the  drafts  on  the  department,  and  that 
he  considered  them  good  as  money.  He  received  them  as  his  pay, 
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and  he  could  give  them  as  such.  I  don't  recollect  that  he  said  he 
would  give  us  that  or  nothing.  He  said  that  we  could  get  it  dis- 
counted at  some  banks,  I  forget  which.  My  name  was  upon  the 
draft.  I  don't  recollect  whether  it  was  put  upon  it  before  Mr. 
Horback's  or  not.  Mr.  Horback  took  the  draft  to  get  it  discounted, 
and  brought  the  proceeds  to  me  after  it  was  discounted.  The  pro- 
ceeds of  the  draft  were  applied  to  the  sub-contractors,  being  distri- 
buted among  those  that  were  present ;  and  others  I  held  myself 
accountable  to.  I  don't  know  that  I  have  any  interest  in  this  suit. 
My  name  is  on  the  draft,  and  whether  I  may  become  interested,  I 
cannot  tell." 

The  plaintiff's  counsel  then  called  James  Mason,  who  testified  as 
follows : 

"  I  have  seen  that  draft  before.  I  saw  it  in  the  possession  of 
Abraham  Horback.  It  was  discounted  in  the  Western  Bank  upon 
the  indorsement  of  Knox  &  Boggs.  Mr.  Horback  has  not  paid  the 
whole  of  it ;  the  whole  of  it  has  not  been  paid.  The  assignees  of 
Knox  &  Boggs  have  yet  a  claim  upon  the  draft.  Horback  got  the 
money  himself  from  the  Western  Bank  on  Knox  &  Boggs's  indorse- 
ment. When  matured  it  was  not  paid,  and  the  bank  called  on 
Knox  &  Boggs  to  pay  it.  The  amount  paid  by  them  was  five 
thousand  and  seven  dollars  and  seventeen  cents.  The  seven  dollars 
and  seventeen  cents  was  for  charges,  which  were  paid  by  Knox  & 
Boggs.  The  draft  was  taken  up  by  them  on  the  9th  of  January 
1836.  On  the  29th  of  January  1836,  they  received  from  Horback 
three  thousand  dollars ;  and  on  the  14th  of  April  1836,  two  thou- 
sand dollars ;  and  on  the  20th  of  April  they  paid  out  of  this  money, 
at  Horback's  request,  a  bill  amounting  to  two  hundred  and  thirteen 
dollars  and  ninety  cents.  The  request  was  made  and  acceded  to 
at  the  time  the  payment  was  made.  Knox  &  Boggs  have  another 
claim  against  Horback.  The  claim  of  seven  dollars  and  seventeen 
cents,  charges  on  draft,  Horback  has  never  paid." 

**S01          *The  plaintiff's  counsel  then  gave  in  evidence  the  follow 

ing  receipt : 

"  Received  from  D.  McNair  $327.65,  being  the  balance  of  the 
draft  dated  18th  April  1835,  due  1st  January  1836,  for  $5000, 
drawn  by  me  on  post-master-general,  and  discounted  in  Western 
Bank  of  Philadelphia.  The  balance  paid  over  by  McNair  to  owners 
of  Good  Intent  and  Telegraph  stage  lines  west  of  Bedford. 

(Signed)  JAMES  REESIDE.. 

Washington  City,  October  29,  1835." 

The  plaintiff's  counsel  also  read  in  evidence  the  affidavit  of  the 
defendant,  in  action  brought  upon  the  same  draft  by  Knox  &  Boggs 
v.  Reeside,  in  the  following  words : 

"James  Reeside,  the  defendant  in  this  case,  on  oath,  declares 
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that  he  has  a  just  defence  against  the  whole  of  the  said  plaintiffs 
demand,  which  is  founded,  as  appears  by  the  copy  of  the  instrument 
filed  by  the  plaintiff,  on  this  defendant's  draft  on  the  postmaster  gene- 
ral of  the  United  States,  chargeable,  as  the  said  draft  declares,  to 
the  drawer's  account,  for  transporting  the  United  States  mail. 
Deponent  was  a  contractor  with  the  post-master-general  for  trans- 
porting the  mail,  and,  as  he  believed,  justly  entitled  to  draw  the 
said  draft  against  the  amount  due  to  him  on  the  said  account,  as 
was  then  usual  under  such  contracts.  The  draft  was  accordingly 
drawn  the  18th  day  of  April  1835,  payable  the  first  day  of  Janu- 
ary 1836,  and  accepted  by  a  written  acceptance  on  the  face  thereof, 
by  the  treasurer  of  the  general  post  office  department,  provided  that 
the  drawer  shall  perform  his  contract :  which  proviso  or  condition 
was  part  of  the  acceptance.  Thus  accepted  it  was  endorsed  by  this 
deponent  to  Abram.  Horback,  who  was  concerned  with  deponent 
in  transporting  the  mail,  and  who  had  full  knowledge  of  all  the 
circumstances  connected  with  the  contract,  the  drawing  of  the  said 
draft,  and  with  the  conditional  acceptance  thereof  on  the  face,  as 
aforesaid.  Before  the  said  draft  fell  due,  another  post-master  gene- 
ral suspended  payments  to  this  deponent,  on  the  plea,  as  he  under- 
stands, of  his  non-compliance  with  his  contract ;  so  that  not  only 
has  payment  of  the  said  draft  been  refused  according  to  the  accept- 
ance, but  no  money,  credit,  or  allowance,  whatever,  has  been  paid, 
made,  or  accredited  to  this  deponent,  by  the  post-master-general : 
and  moreover,  this  deponent's  instances  for  settlement  of  his  ac- 
counts with  the  said  post-master-general  have  been  refused,  and  a 
large  sum,  due  to  deponent  for  transporting  the  mail,  is  withheld 
from  him  by  the  post-master-general,  far  beyond  the  amount  of  the 
draft  in  question.  Of  said  refusal  to  pay  the  draft,  deponent 
apprised  Abram.  Horback,  long  before  it  was  due ;  and  he  also 
gave  general  notice  of  these  circumstances  to  the  Western  Bank  of 
Philadelphia,  at  which  bank  the  said  draft  was  deposited  for  collec- 
tion. Whether  it  was  transferred  the  *to  plaintiffs  for  a  r*z-i 
valuable  consideration,  this  deponent  is  not  informed ;  but 
he  has  reason  to  believe  that  they  hold  it  as  agents  for  either  Abra- 
ham Horback,  or  his  immediate  indorser.  Deponent  is  moreover 
advised,  that  besides  the  defence,  the  nature  and  character  of  which 
are  above  stated,  he  has  no  other  ground  of  legal  exoneration,  aris- 
ing out  of  the  incapacity  of  the  post-master-general  to  give  such 
acceptances  :  and  the  instrument  in  question  not  being  negotiable, 
or  a  bill  of  exchange." 

The  draft  and  protest  thereof  were  also  given  in  evidence. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict  for  the 
plaintiff  for  the  sum  of  $6178.89,  subject  to  the  opinion  of  the 
court  upon  all  the  points  of  law  in  the  case. 
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Mr.  Badger  now  argued  in  support  of  the  motion  for  a  new 
trial. 

1.  In  the  case  of  Knox  v.  Reeside,  2  Whart.  233,  decided  that 
this  draft  was  not  negotiable,  and  the  drawer  not  liable  upon  it.    On 
the  merits  it  is  proved  that  Reeside  took  and  gave  it  for  what  it  was 
worth. 

2.  These  sub-contractors  (of  whom  Reeside  was  one)  were  joint 
contractors  in  carrying  the  mail.     They  were  partners  as  respected 
each  other,  and  therefore  account-render  should  have  been  brought. 

3.  McNair  was  not  a  competent  witness.     He  is  liable  to  Hor- 
back if  the  latter  should  fail  in  this  suit.     Besides,  according  to 
his  testimony,  he  holds  money  for  some  of  the  other  sub-contractors 
which  he  has  refused  to  pay. 

Mr.  Meredith,  contra. 

1.  This  action  is  for  money  paid  by  the  plaintiff  to  the  defend- 
ant's use.     The  plaintiff  is  not   to  be  prevented  from  recovering 
because  the  defendant  passed  to  him  in  payment  of  his  debt  a  paper 
which  turned  out  not  to  be  a  bill  of  exchange. 

2.  The  sub-contractors  might  be  partners  among  themselves ; 
but  as  between  them  and  Reeside  it  was  not  a  partnership.     They 
were  his  agents,- and  he  became  indebted  to  them  for  services. 

3.  McNair  had  no  interest.     He  paid  part  of  the  money  to  sub- 
contractors, and  is  liable  to  the  others.     Reeside  ratified  it  by  ac- 
cepting his  share.     If  Horback  fails  here,  he  never  can  go  back  on 
McNair.     He  had  the  express  consent  of  Reeside  and  Horback  in 
paying  the  money. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  former  suit  of  Knox  &  Boggs  v.  Reeside, 
2  Whart.  233,  failed  because  the  bill  being  drawn  on  the  govern- 
*521  ment»  *was  not  a  negotiable  instrument.  This  suit  is  free 
J  from  that  objection,  being  indebitatus  assumpsit  for  money 
paid  to  the  defendant's  use  by  the  plaintiff.  The  facts  appear  to 
be,  that  Reeside,  being  the  contractor  for  carrying  the  mail  from 
Philadelphia  to  Wheeling,  became  indebted  to  the  plaintiff  and 
others  as  sub-contractors  for  carrying  the  mail  on  the  western  part 
of  the  route,  and  in  order  to  pay  them  gave  them  the  bill  drawn  by 
himself  in  his  own  favor,  and  endorsed  by  him,  saying  it  was  good, 
that  he  had  drafts  on  the  department,  and  that  he  considered  them 
as  good  as  money  ;  that  he  received  them  as  his  pay,  and  gave 
them  as  such,  and  that  they  could  get  it  discounted  at  some  bank. 
In  order  to  obtain  this  discount,  the  plaintiff  and  others  endorsed 
and  received  the  money,  (deducting  the  discount,)  which  was  dis- 
tributed among  the  sub-contractors  present,  (of  whom  the  defend- 
ant was  one)  and  the  plaintiff  held  himself  accountable  to  the  others. 
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Afterwards,  the  draft  not  being  paid,  the  plaintiff  was  obliged  tc 
refund  the  money  to  Knox  &  Boggs  who  had  taken  it  up. 

The  objection  to  the  recovery  is,  that  the  plaintiff  was  a  partner 
with  the  defendant,  that  the  draft  was  received  for  the  account  of 
all  concerned,  and  that  account  render  only  lay,  and  not  assumpsit. 
Though  the  sub-contractors  were  partners  amongst  themselves  as 
to  the  sub-contract,  they  were  not  so  with  the  defendant  as  to  the 
department,  or  as  to  the  money  due  on  the  defendant's  contract 
with  them  to  carry  the  western  mail.  The  defendant  alone  made 
the  contract  with  the  Post  Office  Department,  and  became  the 
debtor  to  these  defendants,  for  carrying  that  portion.  If  he  gave  in 
payment  of  his  debt  a  security  which  turned  out  to  be  unavailable, 
he  is  still  liable  to  them ;  and  if  the  money  received  on  such 
security  turned  out  to  be  no  payment,  and  the  parties  receiving  it 
have  been  under  the  necessity  of  refunding  it,  that  is  so  much 
money  paid  to  the  defendant's  use;  such  seems  to  have  been  the 
transaction.  The  defendant  passed  to  these  parties  in  payment  a 
bill  which  turned  out  to  be  irrecoverable  by  them,  and  he  is  now 
liable  for  the  debt,  and  if  the  plaintiff  has  paid  it  to  his  creditors, 
at  his  request,  the  defendant  is  liable  for  reimbursement.  The 
defendant,  according  to  the  evidence,  gave  the  draft  to  McNair  on 
behalf  of  the  sub-contractors  to  pay  them,  and  the  defendant  him- 
self received  a  part  of  it  as  such  ;  the  plaintiff  having  done  so  can- 
not recover  it  back  from  the  sub-contractors,  and  is  moreover  liable, 
so  far  as  appears  to  us  to  those  who  remain  unpaid,  as  he  received 
the  money  expressly  for  their  use.  There  is,  therefore,  no  objec- 
tion to  the  testimony  of  McNair.  one  of  the  sub-contractors,  on  the 
ground  of  interest.  He  could  not  be  sued  by  Horback  to  recover 
back  this  money,  even  though  Horback  should  fail  in  this  suit. 
Horback  has  chosen  to  receive  it  and  pay  it  over  without  reserva- 
tion or  stipulation,  and  must  take  the  risk  of  getting  it  from  Ree- 
side. 

*0n  the  whole,  Reeside  is  the  debtor,  and  justly  bound     r*cq 
to  pay,  and  we  think  this  form  of  suit  maintainable  under     L  c 
the  circumstances  of  the  case. 

Rule  for  new  trial  discharged. 
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Hoofsmith  and  Others  against  Cope. 

IN    ERROR. 

1.  To  render  a  bill  of  sale  of  goods  as  against  creditors,  there  must  be  an 
accompanying,  actual,  visible,  and  notorious  possession  in  the  vendee. 

2.  Where  A.,  living  in  the  country,  and  being  indebted  to  B.  and  C.,  mer- 
chants in  Philadelphia,  made  an  assignment  to  them  of  his  stock  of  goods  in 
payment  of  his  debt ;  and  by  an  agreement  between  them  A.  was  to  remain 
in  possession  as  clerk  to  B.  and  C.,  who  took  a  lease  of  the  premises,  and  a 
few  days  afterwards  B.  and  0.  made  a  bill  of  sale  of  the  goods  to  D.,  who 
took  possession  of  the  goods,  and,  while  in  his  possession,  the  goods  were 
levied  upon  and  removed  by  the  sheriff  upon  an  execution  at   the  suit  of  a 
creditor  of  A.  ;Jt  was  held  in  trespass  brought  by  D.  against  the  sheriff  and 
the  execution  creditor,  &c.,  that  the  possession  of  the  goods  might  be  lawfully 
taken  by  D.,  notwithstanding  any  dissent  by   A.,  and  that  evidence  was  not 
admissible  to  show  that  no  consideration  passed  from  D.  to  B.  and  C. 

3.  In  trespass  against  a  sheriff  and  execution  creditor  for  taking  goods  of 
the   plaintiff  on   an  execution  against  another,  evidence  is  not  admissible 
on   the   part  of   the  defendants  to  prove  that  the  goods  were  returned  by 
the  sheriff  to  the  place  from  which  they  were  taken  a  few  days  afterwards. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Mon- 
roe County,  to  remove  the  record  on  an  action  of  trespass  vi  et 
armis  et  de  bonis  asportatis,  $c.,  brought  by  John  Cope  against 
Peter  Hoofsmith,  Joseph  Teel,  Charles  Sprenger,  and  George 
Murphy. 

On  the  trial  before  Jessup  (President),  on  the  3d  of  September 
1840,  it  appeared  that  Charles  Sprenger,  one  of  the  defendants, 
had  previously  to  the  13th  of  February  1839,  kept  a  store  in  Mon- 
roe county,  and  on  that  day  made  an  assignment  of  all  his  goods, 
&c.,  to  Kreider  and  Hanse,  merchants  in  Philadelphia,  in  payment 

*541  °^  a  *^ebt  ^ue  to  tnem-  On  tne  next  day  an  agreement 
was  entered  into  between  them,  by  which  Sprenger  was  to 
remain  in  possession  as  clerk  to  Kreider  and  Hanse,  who  took  a 
lease  of  the  store.  On  the  16th  of  February  Kreider  and  Hanse, 
executed  a  bill  of  sale  of  the  goods  to  Cope,  the  plaintiif,  who  pro- 
ceeded on  the  18th  of  the  same  month  to  the  place,  and  requested 
Sprenger  to  deliver  up  possession,  which,  according  to  the  evidence, 
he  hesitated  doing.  Cope  then  put  a  man  in  possession,  and  the 
next  day  took  an  inventory  of  the  goods,  and  removed  part  of  them 
to  a  neighboring  place,  when  the  sheriff,  Teel,  appeared  with  an 
execution  issued  at  the  suit  of  Hoofsmith  and  Murphy,  and  took 
the  goods,  as  well  those  which  had  been  removed  by  Cope  as  those 
which  remained  in  the  store.  This  action  was  then  brought  to  re- 
cover damages  for  the  taking. 

The  following  points  of  evidence  were  ruled  on  the  trial : 

1.  The  defendants  offered  to  prove  that  no  consideration  passed 
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from  Cope  to  Kreider  and  Hanse  for  the  transfer  of  the  goods  in 
Sprenger's  store. 

This  was  objected  to  on  the  part  of  the  plaintiff,  and  the  court 
refused  to  admit  the  evidence. 

2.  The  defendants  offered  to  prove  that  the  goods  were  returned 
by  the  sheriff  to  the  place  from  which  thej  were  taken  in  the  same 
condition  as  when  taken,  within  ten  days  after  they  were  taken. 

This  also  was  objected  to  and  overruled. 

The  counsel  for  the  defendants  requested  the  court  to  charge  the 
jury  as  follows: 

1.  That  if  the  jury  believed  that  Sprenger  remained  in  the  pos- 
session of  the  store  after  the  13th  of  February  1839,  and  traded  in 
ii  as  before,  the  bill  of  sale  made  on  that  day  is  fraudulent  and  void 
as  to  creditors. 

2  and  3.  That  a  transfer  of  personal  property,  unaccompanied 
by  a  corresponding  change  of  possession  is  void  as  against  creditors, 
and  that  a  conveyance  of  his  goods  and  chattels  after  judgment 
obtained  against  him,  wears  the  appearance  of  fraud ;  and  such 
conveyance  is  absolutely  void  if  the  possession  remain  in  the 
debtor. 

4.  If  the  jury  believe  that  Sprenger  remained  in  the  possession 
of  the  store  after  the  transfer  on  the  13th  of  February  1839,  such 
possession  makes  this  conveyance  void  and  fraudulent ;  and  Cope 
claiming  under  Kreider  and  Hanse  can  have  no  stronger  or  better 
claim  than  they  had. 

5.  If  the  jury  are  satisfied  that  Sprenger  had  the  possession  of 
the  *store  after  the  13th  of  February  1839,  then  the  plain-      r*cc 
tiff  cannot  recover  in  this  suit. 

6.  That  if  the  jury  believe  Cope  took  possession  without  and 
against  the  consent  of  Sprenger,  then  his  proceedings  were  illegal 
and  void,  and  he  cannot  recover. 

7.  That  if  the  jury  believe  Cope  took  possession  of  said  goods 
without  and  against  the  consent  of  Sprenger,  then  such  taking, 
being  illegal,  it  cannot  be  taken  as  a  delivery  of  the  goods,  and  he 
cannot  recover. 

8.  That  if  the  jury  believe  the  transfer  of  these  goods  by  Kreider 
and  Hanse  to  Cope  was  not  for  a  valuable  consideration,  but  a  mere 
artifice  to  avoid  or  evade  their  contract  with  Sprenger,  then  in 
either  case  the  plaintiff  cannot  recover. 

9.  That  if  the  jury  believe  that  Kreider  and  Hanse  had  not  the 
lawful  possession  of  these  goods,  then  they  could  not  deliver  posses- 
sion to  Cope  so  as  to  enable  him  to  sustain  this  action. 

10.  If  the  jury  believe  that  Kreider  and  Hanse  obtained  this  bill 
of  sale  on  their  promising  to  Sprenger  a  compensation  as  clerk, 
&c.,  then  Kreider  and  Hanse  could  not  avoid  their  contract  without 
Sprenger's  consent,  and  their  sale  to  Cope,  if  good  at  all,  must  be 
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taken  as  subject  to  and  controlled  by  their  agreement  with  Sprenger, 
and  then  Cope  cannot  recover. 

The  learned  judge  charged  the  jury  as  follows  : — 
"  This  is  an  action  of  trespass,  to  recover  from  the  defendants 
damages  for  taking  and  conveying  away  a  quantity  of  store  goods, 
and  other  property,  formerly  belonging  to  Charles  Sprenger,  one 
of  the  defendants.  The  case,  as  given  us  by  the  evidence,  is,  with 
little  variance,  as  follows:  In  the  fall  of  1838,  and  previously, 
Sprenger  had  become  indebted  to  Kreider  and  Hanse,  of  Philadel- 
phia, in  a  considerable  sum  of  money,  which,  with  its  interest,  on 
the  13th  of  February  1839,  amounted  to  $1448.09.  Kreider  and 
Hanse,  desiring  to  secure  their  debt,  sent  one  of  their  clerks, 
Frederick  C.  Kreider,  who  is  the  witness  in  this  case,  to  Chestnut 
Hill  for  that  purpose.  He  came  to  Sprenger's  on  the  13th  of  Feb- 
ruary 1839,  and  obtained  from  Sprenger  a  bill  of  sale  of  the  goods 
claimed  in  this  case,  and  which  are  enumerated  and  described  in 
the  inventory  which  makes  part  of  that  instrument.  On  the  14th 
of  the  same  month  he  took  a  lease  of  the  store  in  which  the  goods 
were  kept  by  Sprenger,  and  engaged  him  to  serve  Kreider  and 
Hanse,  as  their  clerk,  in  the  selling  of  the  goods  and  closing  the 
business,  at  the  rate  of  four  hundred  dollars  per  year.  This  lease, 
and  the  agreement  for  the  services  of  Sprenger,  as  clerk,  formed 
no  part  of  the  consideration  of  the  transfer  of  the  goods.  The  evi- 
dence being  that  the  indebtedness  of  Sprenger  to  Kreider  and  Hanse 
,icrfl-i  was  the  only  consideration.  These  *arrangements  vested 
the  right  of  this  property  absolutely  in  Kreider  and  Ilanse. 
They,  as  the  owners,  had  the  right  at  any  time  to  enter  the  store 
and  take  possession  of  the  goods :  as  between  them  and  Sprenger, 
he  was  only  their  servant,  bound  to  comply  with  their  directions, 
and  could  not  resist  either  their  entry  upon  the  premises,  or  taking 
actual  possession  of  all  the  property,  contained  in  the  bill  of  sale. 
They  had  an  undoubted  right  to  sell  the  property,  and  to  authorize 
their  vendee  to  reduce  it  to  his  actual  possession. 

"  On  the  16th  of  February  they  did  thus  sell  the  property  to  the 
plaintiff  (John  Cope),  by  an  assignment,  endorsed  on  the  bill  of  sale. 
Two  witnesses,  Edmund  H.  Frismuth  and  Frederick  C.  Kreider, 
testify  that  Cope  gave  to  Kreider  and  Hanse  his  note  for  these 
goods.  But  whether  he  did  or  not,  and  whether  the  sale  was  upon 
any  or  what  consideration,  is  not  material  to  this  case  ;  for  there 
is  no  one  to  controvert  properly  the  regularity  of  that  sale.  It  is 
enough,  for  the  purposes  of  this  case,  that  Kreider  and  Hanse  did 
actually  transfer  to  the  plaintiff.  If  they  chose  to  give  him  the 
goods,  his  title  would  be  as  good  for  all  the  purposes  of  this  suit  as 
if  he  had  paid  a  full  price.  All  that  has  been  argued  to  the  jury 
about  a  fraud  in  the  sale  of  Kreider  arid  Hanse  to  the  plaintiff,  was 
clearly  out  of  place,  and  ought  not  to  have  any  influence  upon  the 
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jury.  It  is  equally  without  foundation,  either  in  the  evidence  or 
the  law  of  the  case. 

Having  taken  this  assignment  of  the  goods,  the  plaintiff,  on  the 
18th  of  February,  came  in  company  with  T.  C.  Kreider,  to  Spren- 
ger's,  at  Chestnut  Hill,  for  the  purpose  of  taking  the  actual  posses- 
sion of  the  goods.  They  came  to  the  store  and  requested  Sprenger 
to  deliver  up  the  possession.  He  hesitated  to  do  it,  and  rather 
declined.  Plaintiff  then  put  a  man  in  the  store,  to  keep  the  posses- 
sion, who  staid  all  night.  In  the  morning  of  the  19th,  the  plain- 
tiff. Kreider,  Brown  and  Walton,  went  to  the  store,  took  possession, 
and  commenced  taking  an  inventory  of  the  goods,  and  as  they 
measured  and  marked  them,  put  them  in  boxes,  and  removed  them 
to  a  house  near  by ;  a  room  which  Cope  had  rented  for  that  pur- 
pose— Sprenger  having  refused  to  give  him  the  key  of  the  store. 
They  continued  to  remove  the  goods  as  fast  as  they  could  measure 
them,  until  about  two  o'clock  in  the  afternoon,  when  the  defend- 
ants, Teel  and  Hoofsmith,  came,  and  Teel  levied  the  execution  of 
Hoofsmith  upon  (as  he  informed  them),  "  the  whole  goods,  the  horses, 
the  shingles,  and  all  the  property,  in  doors  and  out."  At  this 
time  the  goods  removed,  according  to  the  inventory  kept  by  Mr. 
Brown,  amounted  to  $657.16.  Sprenger  delivered  the  key  to  the 
sheriff,  and  he  took  possession  of  the  store,  and  brought  back  to  it 
the  goods,  which  had  been  previously  removed  by  the  plaintiff. 
The  plaintiff  gave  notice  to  the  sheriff  and  to  Hoofsmith  of  the 
transfers  made  by  Sprenger,  and  they  were  read  or  shown  to  him ; 
but  upon  Hoofsmith  agreeing  to  indemnify  him,  he  proceeded. 
After  the  defendant  had  made  his  levy,  the  plaintiff  informed  them, 
he  should  hold  them  responsible  *for  the  goods,  and  then  r*c7 
went  away.  The  next  day  he  returned  to  Philadelphia. 

From  the  evidence  of  T.  C.  Kreider  it  appears,  that  on  the  morn- 
ing of  the  19th,  while  the  plaintiff  was  there,  and  engaged  in 
removing  the  goods,  Sprenger  sent  for  Hoofsmith  to  come  with  his 
horses,  to  go  to  Stroudsburg ;  and  on  his  coming  he  had  a  conver- 
sation with  him,  when  Hoofsmith  left  and  returned  again  with 
the  sheriff  in  the  afternoon.  The  execution  issued  by  Hoofsmith 
came  to  the  sheriff's  hands  at  half  past  one  o'clock  in  the  afternoon. 
At  that  time  the  execution  became  a  lien  upon  the  personal  pro- 
perty of  Sprenger,  and  under  it  the  sheriff  might  justify  a  levy 
upon  the  property  which  was  then  his. 

The  principle  of  law  is  not  in  this  case  controverted,  that,  in 
order  to  give  validity  to  the  bill  of  sale,  as  against  creditors,  and  as 
against  this  execution,  there  must  have  been  an  accompanying 
actual,  visible  and  notorious  possession  in  the  plaintiff:  without 
such  possession  the  transfer  would  have  been  fraudulent  and  void. 

The  question,  and  the  material  and  governing  question  in  the 
case,  therefore  is  this :  Was  Cope  at  half  past  one  o'clock  on  the 
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19th  of  February  (the  time  when  the  lien  of  Hoofsmith 's  execution 
attached)  in  the  actual,  visible  possession  of  the  property  here 
claimed  ?  If  he  was,  then  the  execution  was  not  a  lien  upon  it, 
and  affords  no  justification  :  if  he  was  not,  then  there  having  been 
no  change  of  possession,  the  execution  attached  its  lien  to  the  pro- 
perty, and  the  sheriff  had  a  right  to  levy  upon,  and  take  it  into  his 
actual  possession. 

The  clerkship  of  Sprenger,  under  his  agreement  with  Kreider 
and  Hanse,  continued  him  in  the  visible  and  actual  possession  of 
the  property  until  Cope  came ;  and  up  to  the  time  of  Cope's  com- 
ing, the  property  was  liable  to  execution  by  any  creditor  of  Spren- 
ger's.  This  question  of  change  of  possession  from  Sprenger  to 
Cope  is  a  question  of  fact  for  the  jury,  to  be  settled  from  a  view  of 
the  whole  evidence  relating  to  the  point.  If  the  jury  believe  the 
plaintiff  entitled  to  recover,  the  value  of  the  goods  taken  from  his 
possession  by  the  defendants  is  the  least  measure  of  damages,  and 
the  plaintiff  asks  for  nothing  beyond  that. 

The  counsel  for  the  defendants  have  proposed  ten  points,  upon 
which  they  desire  the  instruction  of  the  court  to  the  jury. 

To  the  first  five  points  the  court  answer :  That  the  general  prin- 
ciples stated  in  these  points  are  correct,  and  the  jury  will  apply 
them  under  the  rules  given  in  the  charge  generally,  as  far  as  they 
are  sustained  by  the  evidence.  (The  court  read  the  points  to  the 
jury.) 

To  the  6th  and  7th  points  the  court  answer :  that  the  consent 
of  Sprenger  was  not  necessary  in  order  to  give  the  plaintiff  the 
right  to  take  possession  of  the  goods.  By  his  agreement  Sprenger 
was  the  hired  servant  of  Kreider  and  Hanse,  and  his  possession  of 
the  property  was  their  possession.  Cope  taking  the  property  under 
their  assignment,  was  at  liberty  to  turn  Sprenger  out  of  possession 
*^81  *at  any  ^me'  an(^  no  subsequent  assent  of  Sprenger  to  the 
taking  actual  possession  by  Cope,  was  necessary. 

To  the  8th  point  the  court  answer :  That  there  is  no  evidence 
upon  which  to  raise  this  point:  nor  is  the  consideration  of  the 
transfer,  as  has  been  already  stated,  a  matter  of  moment  in  this 
case.  There  is  no  evidence  of  any  conditions  upon  which  the 
assignment  of  Sprenger  was  made.  It  was  absolute,  and  there  is 
no  evidence  of  any  arrangement  in  any  way  controlling  it. 

To  the  9th  point  the  court  answer  :  That  there  is  no  evidence  of 
any  actual  possession  by  Kreider  and  Hanse,  of  the  property  ;  and 
of  course  they  could  not  deliver  that  which  they  had  not ;  but  under 
the  transfer  they  had  the  right  of  property  and  the  right  of  pos- 
session. They  transferred  to  Cope  these  rights.  He  then  had  full 
and  lawful  authority  to  take  actual  possession,  and  if  he  did  so 
before  the  right  of  the  creditors  attached,  then  he  could  recover. 
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If  he  did  not  take  actual  possession  (as  has  been  fully  explained) 
he  could  not  recover. 

To  the  10th  point  the  court  reply  :  That  there  is  no  evidence 
that  they  obtained  the  bill  of  sale  on  promising  Sprenger  the  clerk- 
ship, &c.,  as  stated.  The  only  foundation  for  this  point  is  the  alle- 
gation of  counsel,  that  the  assignment  of  the  13th,  and  the  lease 
arid  hiring  of  the  14th,  were  both  on  the  same  day  ;  and  that  one 
was  the  consideration  of  the  other  ;  but  of  this  there  is  no  evidence. 

The  defendant's  counsel  took  a  bill  of  exceptions  to  the  charge  ; 
and  the  jury  having  found  for  the  plaintiff,  the  case  was  removed 
to  this  court  by  writ  of  error. 

Mr.  Ihrie,  for  the  plaintiffs  in  error,  cited  Clow  v.  Woods,  5  S. 
&  II.  275,  287  ;  Babb  v.  Clemson,  10  Id.  419  ;  Streeper  v.  Eckart, 
2  Whart.  302  ;  Roscoe  on  Evidence  4»84  ;  McBride  v.  Duncan,  1 
Whan.  273;  Van  Brunt  v.  Schenck,  11  Johns.  Rep.  385. 

Mr.  Hepburn,  contra,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J.  —  The  charge  of  the  court  is  so  full  and  explicit, 
as  to  render  it  necessary  to  do  little  more  than  refer  to  it  for  the 
principles  applicable  to  the  case. 

The  questions  asked  by  the  defendant  as  to  the  consideration 
which  passed  from  Cope  to  Kreider  and  Hanse.  for  the  bill  of  sale, 
were  properly  overruled.  It  was  immaterial  what  that  considera- 
tion was,  or  whether  there  was  any  consideration  at  all.  A  mere 
gift  would  convey  to  Cope  the  interest  of  Kreider  and  Hanse  ;  and 
the  only  question  was,  what  was  the  title  of  Kreider  and  Hanse, 
thus  conveyed,  as  against  Hoofsmith,  who  alleged  the  conveyance  to 
them  by  Sprenger  to  be  fraudulent  and  void  against  his  creditors. 
*0n  that  subject  the  court  properly  instructed  the  jury,  that  r*~n 
if  Cope,  under  the  transfer  to  him  by  Kreider  and  Hanse,  *- 
took  actual  possession  before  the  execution  issued  by  Hoofsmith,  he 
could  recover  :  if  he  had  not  taken  actual  possession,  he  could  not 
recover:  and  whether  he  had  or  not,  was  properly  left  to  the 


But  it  is  contended  that  Sprenger  had,  by  virtue  of  his  contract 
with  Kreider  and  Hanse,  such  an  interest  in  and  control  over  the 
property  and  possession,  that  the  possession  could  not  be  taken  by 
Cope  against  the  will  and  without  the  consent  of  Sprenger.  It 
would  seem,  however,  that  by  the  contract,  as  proved,  Sprenger  was 
merely  employed  by  Kreider  and  Hanse  as  a  clerk,  at  a  salary  of  four 
hundred  dollars  a  year,  to  sell  the  goods  for  Kreider  and  Hanse, 
and  close  the  business  :  the  lease  of  the  store  being  taken  by 
Kreider  and  Hanse,  and  the  property  in  the  goods  vested  in 


59  SUPREME  COURT  [Dec.  Term, 

[Hoofsraith  r.  Cope.] 

them  by  the  bill  of  sale.  Under  these  circumstances,  as  is  stated 
in  the  charge  of  the  court,  Sprenger  was  no  more  than  the  servant 
of  Kreider  and  Hanse,  bound  to  comply  with  their  directions,  and 
he  could  not  resist  either  their  entry  on  the  premises,  or  their  tak- 
ing actual  possession  of  all  the  property  contained  in  the  bill  of 
sale.  The  master  may  discharge  the  servant  at  any  time,  and  take 
actual  possession  of  his  own  goods,  remaining  responsible  for  any 
violation  of  contract.  Here  it  was  deemed  necessary  for  the  mas- 
ter to  do  so ;  otherwise  Sprenger,  though  as  to  Kreider  and  Hanse 
a  servant,  yet  as  to  third  persons,  being  the  assignor,  continuing  in 
possession,  his  possession  might  not  perhaps  be  so  clearly  the  pos- 
session of  Kreider  and  Hanse,  that  Cope  might  not  run  the  risk 
of  losing  the  property,  if  he  did  not  reduce  it  to  possession  before 
execution  issued  by  a  judgment  creditor. 

As  to  the  assignment  to  Kreider  and  Hanse,  it  seems  they  were 
bona  fide  creditors  of  Sprenger,  and  if  so,  he  had  a  right  to  prefer 
them  by  a  bill  of  sale ;  it  being  incumbent  on  them  or  their  assignee 
to  see  that  possession  was  taken  in  time ;  otherwise  it  might 
come  within  the  decided  cases  which  make  such  assignment  fraudu- 
lent and  void,  if  not  accompanied  with  possession.  On  this  point 
the  charge  of  the  court  was  as  favorable  to  the  defendants  as  they 
could  claim  on  the  evidence. 

We  see  no  error  in  the  principles  laid  down  by  the  court  in  its 
charge ;  or  in  any  of  the  points  raised  by  the  bills  of  exceptions. 

Judgment  affirmed. 

Cited  by  counsel,  2  W.  &  S.  150 ;  3  Barr  226  ;  6  Id.  122 ;  4  Harris  218  ; 
12  Id.  523  ;  2  Casey  62;  5  Id.  291  :  3  Grant  239  :  7  Wright  105  ;  4  P.  F. 
517;  5  Id.  395.  ||  32  Id.  233. || 

Cited  by  the  court,  3  Barr  329,  443  ;    12  Harris  11 ;   3  P.  F.  Smith  257. 

See  also,  2  Wharton  306. 

||  In  trespass  d.  b.  a.  against  a  constable  for  levying  on  plaintiff 's  goods  as 
of  another's,  a  return  of  part  of  the  goods  in  reasonable  time  is  evidence  'ju 
the  question  of  damages  :  Worman  v.  Kramer,  23  Smith  378.  || 
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Stecher  and  Another  against  The  Commonwealth. 

IN     ERROR. 

1.  An  action  of  debt  was  brought  in  1S37,  in  the  name  of  the  Common- 
wealth to  the  use  of  A.,  upon  a  bond  given  by  an  administrator  with  surety, 
with  the  condition  to  account  for  the  proceeds  of  real  estate  sold  under  an 
order  of  the  Orphans'  Court.     The  defendants  pleaded  in  abatement  the  pen- 
dency of  two  other  suits  brought  before  the  passage  of  the  act  of  1836.  in  the 
name  of  the  Commonwealth,  upon  the  same  bond.     Held,  that  as  those  suits 
were  for  the  use  of  other  heirs  of  the  intestate,  the  plea  was  bad. 

2.  Evidence  is  not  admissible  to  explain  an  ambiguity   in  a  report  of  audi- 
tors which  has  been  duly  confirmed  by  the  Orphans'  Court. 

3.  It  is  not  necessary  to  tender  a  refunding  bond  before  bringing  an  action 
for  a  distributive  share  of  the  proceeds  of  real  estate  sold  by  order  of  the  Or- 
phans' Court,  on  a  bond  given  by  an  administrator  with  condition  for  the 
faithful  payment  of  the  proceeds  of  such  real  estate 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  County. 

This  was  an  action  of  debt  brought  to  November  Term,  1837,  in 
the  name  of  the  Commonwealth  of  Pennsylvania,  to  the  use  of  John 
Stecher  against  George  Stecher  and  Philip  Messinger,  upon  a  bond 
dated  the  20th  day  of  January  A.  D.  1832,  executed  by  George 
Stecher,  with  Philip  Messinger  as  his  surety,  in  the  penal  sum  of 
$16,300,  with  the  following  condition  : 

"  Whereas,  at  an  Orphans'  Court  held  at  Easton,  in  the  said 
county,  on  the  26th  day  of  November  1831,  the  said  court  did  order 
and  decree  that  the  said  George  Stecher  and  one  Andrew  Stecher, 
administrators,  etc.,  of  George  Stecher,  late  of  Forks  township, 
should  make  sale  of  the  real  estate  of  the  said  George  Stecher : 
Now  the  condition  of  this  bond  is,  that  if  the  said  George  Stecher, 
administrator  as  aforesaid,  shall  and  will  faithfully  execute  the 
power  committed  *to  him  in  making  such  sale,  and  thereby  r*a-t 
account  for,  and  pay  over  the  proceeds  thereof  according  to 
his  duty,  or  as  the  said  court  should  legally  decree,  then  this  obli- 
gation to  be  void,"  &c. 

The  plaintiff  averred  in  his  declaration  that  the  said  George 
Stecber  did  not  faithfully  execute  the  power  thus  committed  to 
him  ;  and  that  there  was  in  the  hands  of  the  said  George,  the  sum 
of  $2234  arising  from  said  sale,  and  due  to  him  as  one  of  the  heirs 
of  the  said  George  Stecher,  deceased. 

A  plea  in  abatement  was  filed  by  the  defendant  in  substance  as 
follows : 

"And  the  said  Philip  Messinger,  by  Peter  Ihrie,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  etc.,  and 
prays  judgment  of  the  said  writ,  because,  he  says,  that  before  the 
exhibiting  of  said  writ,  to  wit,  of  April  Term,  1836,  in  the  said 
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Court  of  Common  Pleas  of  Northampton  County,  before  the  judges 
of  the  said  court,  then  and  still  being  holden  at  Easton,  in  the 
county  of  Northampton,  the  said  Commonwealth  impleaded  the  ?aid 
George  Stecher  and  Philip  Messinger,  and  on  the  14th  day  of  April 
1836,  exhibited  a  certain  writ  against  him,  the  said  George  Stecher, 
in  a  plea  of  debt,  that  he  render  unto  said  Commonwealth  $16,300, 
and  upon  the  same  identical  writing  obligatory  in  the  declaration  in 
the  present  suit  mentioned — and  likewise  of  the  same  term  ;  and  on 
the  same  14th  day  of  April  1836,  exhibited  a  certain  writ  against  the 
said  Philip  Messinger,  in  a  plea  of  debt,  that  he  render  unto  the  said 
Commonwealth  $16,300,  also,  on  the  same  identical  writing  obliga- 
tory, mentioned  in  the  declaration  in  the  present  suit;  and  which 
said  last- mentioned  suit  was  afterwards,  to  wit,  on  the  28th  day  of 
July  1836,  submitted  to  the  arbitration  of  Samuel  Moore,  Robert 
Innes  and  Charles  L.  Eberle,  as  arbitrators  of  said  action,  by  the 
said  Commonwealth,  before  whom  the  suit  is  yet  depending  and 
undetermined,  as  by  the  record  and  proceedings  thereof  in  said 
court  fully  appears. 

"And  the  said  Philip  Messinger  further  says,  that  the  said  Com- 
monwealth of  Pennsylvania,  and  the  said  George  Stecher  and  Philip 
Messinger,  in  this  and  the  former  suit,  are  the  same,  and  not  differ- 
ent, or  other  parties,  and  that  the  said  former  suits  so  brought  and 
prosecuted  against  them,  the  said  George  Stecher  and  Philip  Mes- 
singer, by  the  said  Commonwealth,  are  still  pending,  viz.,  the 
former  in  the  said  Court  of  Common  PleaS,  and  the  latter  before 
the  said  arbitrators  chosen  to  decide  all  matters  between  the  said 
Commonwealth  and  the  said  Philip  Messinger,  etc. 

"And  the  said  Philip  Messinger  also  prays  judgment  of  said  writ, 
because,  he  says,  that  before  the  issuing  of  said  writ,  viz.,  of  August 
Term  1836,  in  the  said  Court  of  Common  Pleas,  the  said  Common- 
wealth, at  the  instance  and  for  the  use  of  the  said  John  Stecher, 
*ftn-t  *impleaded  the  said  George  Stecher  and  Philip  Messinger, 
•I  and  on  the  16th  day  of  May  1836,  exhibited  a  certain  writ 
against  him,  the  said  George  Stecher,  in  plea  that  he  render  to  the 
said  Commonwealth,  $16,300,  and  upon  the  same  identical  writing 
obligatory,  mentioned  in  the  declaration  of  the  present  suit. 

"And  likewise,  on  the  16th  of  May  1836.  issued  a  certain  writ 
against  him,  the  said  Philip  Messinger,  in  a  plea  that  he  render  to 
the  said  Commonwealth  $16,300,  and  on  the  same  identical  writing 
obligatory  declared  upon  in  the  present  suit.  And  the  said  Philip 
Messinger  further  declares  that  the  parties  in  this,  and  the  said 
former  suits  so  brought  and  prosecuted  by,  and  for  the  use  of  the 
said  John  Stecher,  are  still  depending  in  said  court  and  undeter- 
mined, and  prays  judgment  of  the  said  writ,  and  that  it  may  be 
quashed." 
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After  argument,  the  opinion  of  the  court,  Banks  (President),  was 
delivered  as  follows : 

"  The  defendant,  Messinger,  pleads  in  abatement,  the  pendency 
of  four  suits  in  said  county,  brought  in  the  name  of  the  Common- 
wealth against  the  same  defendants,  on  the  same  administration 
bond,  two  brought  to  April  Term  1836,  and  two  brought  to  August 
Term  1836.  It  appears  that  the  two  first  suits  were  brought  for 
two  of  the  heirs  of  old  Mr.  Stecher ;  one  for  Henry  Stecher,  the 
son  of  John  George  Stecher ;  and  one  for  Mary,  the  daughter  of 
old  Mr.  Stecher.  The  other  two  suits  were  brought  for  and  by 
Andrew  Stecher.  No  one  of  the  suits  was  brought  by  or  for  John 
Stecher,  for  whose  use  this  suit  was  brought.  Can  those  suits,  or 
any  of  them  be  pleaded  in  abatement  of  this  suit  ?  By  the  act  of 
1832,  suits  are  to  be  brought  on  administration  bonds,  in  the  same 
manner  as  suits  are  brought  on  sheriff's  bonds.  By  the  act  of  1803, 
each  person  aggrieved,  may  bring  suit  on  the  sheriff's  bond  or  recog- 
nisance, in  the  name  of  the  commonwealth,  for  his  use,  and  recover 
judgments  for  the  damages  he  may  have  sustained.  Under  the  act 
of  1832,  until  its  repeal  in  1836,  each  individual  interested  might 
bring  suit  on  an  administration  bond  and  recover  the  amount  of 
money  due  him  in  the  name  -of  the  commonwealth,  for  his  use. 
The  name  of  the  individual  must  be  placed  on  the  record.  An 
action  is  given  to  each  one  separately,  adapted  to  the  particular  cir- 
cumstances of  his  case.  The  actions  which  are  pleaded  in  abate- 
ment, stood  in  the  name  of  the  commonwealth  alone.  John  had 
not  caused  them,  or  any  of  them  to  be  brought.  He  was  not  a 
party  to  any  of  them,  nor  could  he  have  been  legally  made  a  party 
to  any  one  of  the  suits.  Nor  had  he  any  control  over  them,  nor 
could  he  have  discontinued  them.  He  could  not  have  recovered  his 
money  in  any  of  those  suits.  This  being  the  case.  I  cannot  see 
why  they  should  *stand  in  his  way,  either  to  impede  or  inter-  r*pq 
rupt  his  action,  properly  brought,  for  the  recovery  of  his 
share  of  his  father's  estate.  Prior  to  the  act  of  1832,  the  law 
authorized  the  bringing  of  one  suit  on  an  administration  bond,  and 
if  judgment  was  obtained,  it  stood  for  the  benefit  of  all  concerned. 
On  this  judgment  each  had  a  separate  remedy  for  the  recovery  of 
his  individual  claim.  This  is  entirely  changed  by  the  act  of  1832, 
by  which  each  party  interested  may  at  once  bring  a  suit  in  the 
name  of  the  commonwealth,  for  his  use,  and  thus  recover  his  own 
debt.  If  this  is  correct,  as  I  think  it  is,  the  plea  of  abatement  is 
cut  up  by  the  roots.  The  court  decides  against  the  defendant  on 
the  plea  of  abatement,  and  gives  judgment  of  respondeat  ouster." 

The  defendants  then  pleaded  payment  with  leave  to  give  the 
special  matters  in  evidence;  and  upon  this  issue  the  cause  came  on 
for  trial  before  Judge  Banks,  on  the  28th  of  November  1839; 
when  the  plaintiff  having  proved  the  execution  of  the  bond,  gave 
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in  evidence  a  report  of  auditors  upon  the  estate  of  George  Stecher, 
deceased,  dated  the  13th  of  January  1835,  and  confirmed  nisi  on 
the  22d  of  the  same,  by  which  it  appeared  that  there  was  a  balance 
in  the  hands  of  the  administrator  of  $6472.01  for  distribution. 

The  plaintiff's  counsel  then  tendered  a  refunding  bond  with 
surety,  and  asked  leave  of  the  court  to  file  the  same,  which  was 
allowed. 

The  defendants'  counsel,  in  the  course  of  the  trial,  offered  in 
evidence — 

1.  Three  administration  accounts  of  the  estate;  one  dated  the 
20th  of  January  1832,  settled  by  Andrew  Stecher,  administrator ; 
another  dated  the  27th  of  January   1833,  by  the  same ;  and  the 
third  dated  the  24th  of  November  1831,  by  George  Stecher,  admin- 
istrator. 

2.  A  report  or  return  of  the  sale  by  the  admin istrator  of  a  part 
of  the  real  estate  of  George  Stecher,  deceased,  situated  in  Bushkill 
township,  dated  the  26th  of  November  1831. 

3.  A  report  of  auditors  upon    the   estate   of  George    Stecher, 
deceased,  dated  the  21st  day  of  March  1833. 

Which  were  severally  objected  to  by  the  counsel  for  the  plaintiff, 
and  rejected  by  the  court. 

The  learned  judge  charged  the  jury  as  follows: 
"  The  defendants'  counsel  have  requested  the  court  to  charge  the 
jury,  that  the  plaintiff  cannot  recover,  because  he  did  not,  before 
suit  brought,  give  a  refunding  bond,  according  to  the  provisions 
of  the  act  of  the  24th  of  February  1834.  The  39th  section  of 
xft4-t  that  *act  provides  for  distribution  under  the  direction  of 
the  Orphans'  Court.  The  41st  section  directs  the  security 
which  shall  be  given  by  the  person  entitled  to  receive  any  share  in 
the  said  distribution.  This  security  must  be  given  before  he  shall 
be  entitled  to  receive  his  share.  This  is  when  distribution  is  made 
in  the  Orphans'  Court,  or  by  agreement,  and  does  not  apply  to 
suits  in  a  court  of  law.  The  45th  section  also  applies  to  distribu- 
tion in  the  Orphans'  Court;  and  then  the  security  must  be  given, 
before  the  person  is  entitled  to  receive  his  share.  The  act  does  not 
appear  to  provide  for  a  suit  brought  in  a  court  of  law.  The  same 
act  provides  that  no  action  shall  be  brought  for  the  recovery  of  a 
legacy,  until  reasonable  demand  shall  have  been  made  of  the  exec- 
utor :  nor  shall  such  legatee  be  entitled  to  execution  in  such  actions 
until  security  shall  have  been  given,  in  the  manner  directed  in  the 
sections  I  have  referred  to.  The  legislature,  no  doubt,  supposed 
that  the  remedy  given  in  the  Orphans'  Court  was  ample,  and  that 
a  distributee  would  not  find  it  necessary  to  resort  to  a  suit  or  action 
at  law.  But  if  the  distributee  does  not  resort  to  the  Orphans' 
Court  for  redress,  but  brings  his  suit  as  is  provided  in  case  of  a 
legacy,  why  may  not  the  security  be  given  before  execution,  as  if 
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it  was  a  legacy.     Security  to  creditors  is  the  object  in  both  cases. 

1  therefore  do  not  see  any   reason   why   the  security  may  not  be 
given  in  this  case,  before  execution,  in  the  same  manner  as  is  pro- 
vided in  case  of  a  suit  for  the  recovery  of  a  legacy.     I  therefore  do 
not  think  that  it  was  not  necessary  that  the  security  should  have 
been  given  before  suit  brought :  and  the  court  refuses  to  charge  you 
as  the  defendants'  counsel  have  requested." 

A  bill  of  exceptions  was  tendered  to  this  charge;  and  the  jury 
having  found  for  the  plaintiffs,  this  writ  of  error  was  taken,  and  the 
following-  errors  assigned. 

1.  The  court  erred  in  giving  judgment  of  respondeat  ouster. 

2.  The  court  erred  in  overruling  the  evidence  mentioned  in  the 
first  bill  of  exceptions. 

3.  The  court  erred  in  rejecting  the  evidence  mentioned  in  the 
second  bill  of  exceptions. 

4.  The  court  erred  in  rejecting  the  evidence  mentioned  in  the 
third  bill  of  exceptions. 

5.  The  court  likewise  erred  in  charging  the  jury  that  it  was  not 
necessary  that  the  refunding  bond  should  be  given  or  tendered 
before  suit  brought. 

6.  The  court  also  erred  in  refusing  to  charge  the  jury  that  the 
plaintiffs  cannot  recover,  according  to  the  defendant's  request. 

Mr.  Ihrie,  for  the  plaintiff"  in  error — 

1.  The  court  ought  to  have  sustained  the  plea  in  abatement. 
*Stephens  on  Pleading  65  ;  Chitty  PI.  443.  George  Stecher     r*fic 
died  before  the  act  of  1832.     The  act  of  1836  provides  for 

only  one  suit. 

2.  The  evidence  rejected  by  the  court  was  offered  to  explain  an 
ambiguity  in  the  auditor's  report,  and  ought  to  have  been  admitted. 

3.  The  act  of  1834,  as  to  refunding  bonds,  does  not  apply  to  a 
case  where  a  party  died  before  the  passing  of  the  act.     The  prior 
acts  required  the  refunding  bond  to  be  tendered  before  suit  brought. 
Patterson  v.  Nicholl,  6  Watts  379;  Wood  v.  Davidson,  2  Rawle  52. 

Mr.  Brodhead,  contra. 

1.  The  plea  in  abatement  was  too  late,  because  not  put  in  until 
after  four  days  from  the  filing  of  the  declaration.     But  it  was  pro- 
perly overruled,  because  the  former  suits  were  not  between  the 
same  parties.     The  act  of  1836  did  not  apply  to  this  case.     The 
administrator  might  have  escaped  costs  by  depositing  the  money  in 
court. 

2.  The  auditor's  report  was  free  from  ambiguity;   and  having 
been  confirmed  by  the  Orphans'  Court,  it  was  conclusive  upon  the 
parties.  McFadden  v.  Geddes,  17  S.  &  R.  339;  App  t>.  Dreisbach, 

2  Rawle  301 ;  Thompson  v.  McGaw,  2  Watts  164. 
6  WHAKTON — 5 
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3.  The  refunding  bond  was  tendered  in  time.  Bixler  v.  Blan- 
kenbiller,  8  Watts  64 ;  Baughman  v.  Kunkle,  3  Id.  483. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  suits  which  formed  the  subject-matter  of  the 
plea  in  abatement,  were  brought  under  the  act  of  1832.  By  that 
act,  suits  may  be  brought  in  the  same  manner  as  on  sheriff's  bonds 
and  recognisances.  In  this,  reference  is  made  to  the  act  of  the 
28th  of  March  1803,  by  which  each  person  who  may  be  aggrieved 
by  the  misconduct  of  the  sheriff,  is  authorized  to  bring  suits  on  the 
bond  and  recognisance,  and  to  recover  judgment  for  the  injury  he 
may  have  sustained.  The  pendency  of  a  suit  by  one,  in  general 
cannot  be  pleaded  in  abatement  by  another.  And  in  another  par- 
ticular the  plea  is  bad,  because  it  is  not  for  the  same  cause  of  action. 
The  plaintiff,  John  Stecher,  was  no  party  to  those  suits,  had  no 
control  over  them,  and  cannot  therefore  be  affected  by  them  in  any 
way  whatever.  The  act  of  1836,  which  took  effect  in  October  of 
the  same  year,  does  not  touch  this  case,  as  the  original  actions  were 
instituted  during  the  existence  of  the  former  act ;  which,  although 
it  repeals  it,  contains  a  saving  clause,  so  far  as  may  be  necessary  to 
finish  proceedings  commenced  before  that  time.  The  act  of  1832 
made  an  entire  change  in  the  practice;  for  previously  suits  were 
brought  on  the  administration  bond  in  the  name  of  the  common- 
wealth, and  judgment,  when  rendered,  remained,  for  the  benefit  of 
all  indebted ;  the  remedy  for  each  being  had  by  scire  facias  on  the 
continuing  judgment.  The  act  of  1832  alters  this,  by  enabling 
*£•*-]  each  *party,  in  the  first  instance,  to  bring  an  action  in  the 
J  name  of  the  commonwealth  for  his  use,  and  to  recover  his 
own  debt. 

The  evidence  contained  in  the  bills  of  exception  was  offered  to 
explain  an  alleged  ambiguity  in  the  report  of  the  auditors.  But 
we  are  not  convinced  that  any  ambiguity  exists ;  and  if  it  did,  it 
would  be  improper  to  admit  parol  evidence  to  explain  it :  the  report 
is  final  and  conclusive.  The  evidence  was  properly  overruled. 

The  cases  of  Bixler  v.  Blankenbiller,  8  Watts  64,  and  Baugh- 
man v.  Kunkle,  8  Id.  484,  particularly  the  latter,  are  an  answer 
to  the  objection  that  it  was  necessary  to  tender  a  refunding  bond 
before  suit  brought.  In  construing  the  acts  of  1794  and  1792,  a 
distinction  has  been  taken  between  a  suit  for  a  distributive  share 
and  an  action  to  recover  a  legacy.  In  the  former,  the  act  requires 
the  bond  to  be  filed  before  the  distribution  made  of  the  estate  by 
the  administrator,  whereas  the  latter  orders  a  refunding  bond 
before  suit  brought. 

Judgment  affirmed. 
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Kleckner  against  County  of  Lehigh. 

IN  ERROR. 

1.  In  an  action  against  a  county,  the  sheriff  returned  that  he  had  served 
the  summons  on  A.  and  B.  who  "  are  said  to  be  two  of  the  commissioners  of 
the  county."     Held,  that  the  words  "said  to  6e,"  ought  to   be  struck  out 
of  the  return  ;   and  that  the  return  was  to  be  read  as  if  the  service  had  been 
made  on  two  of  the  commissioners. 

2.  Service  of  a  writ  of  summons  against  a  county  upon  two  of  the  commis- 
sioners is  good  ;   and  it  seems  that  service  upon  one  would  be  sufficient. 

3.  Service  of  process  upon  a  commissioner  who  has  been  elected,  but  who 
has  not  taken  the  oath  of  office,  is  good. 

4.  If  the  sheriff  reads  a  writ  of  summons  in  the  hearing  of  the  defendant, 
it  is  sufficient  without  leaving  a  copy  of  the  writ  with  him. 

5.  Qvere.  Whether  a  county  or  township  is  amenable  to  the  jurisdiction 
of  a  Court  of  Common  Pleas  of  another  county  ? 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  County, 
*to  remove  the  record  of  an  action  brought  in  that  court  by  r*«7 
Daniel  Kleckner  against  the  county  of  Lehigh. 

The  plaintiff,  on  the  19th  day  of  September  1840  sued  out  of  the 
Court  of  Common  Pleas  of  Northampton  County,  a  writ  of  summons 
against  the  defendant,  returnable  the  third  Monday  of  November 
thereafter,  on  which  day  the  writ  was  duly  returned  by  the  sheriff, 
thus  endorsed :  "  September  19  1840,  summoned  Philip  Person, 
personally,  this  day,  by  reading  the  within  to  him.  November  3 
1840,  summoned  Timothy  Weiss,  by  reading  the  within  to  him,  and 
also  handed  him  a  copy  of  the  same — the  said  Person  and  Weiss 
are  said  to  be  two  of  the  commissioners  of  Lehigh  county.  So 
answers  Hiram  Yard,  sheriff." 

On  the  17th  of  November  1840,  upon  the  motion  of  Mr.  Jones, 
as  counsel  for  the  defendant,  and  upon  reading  and  filing  the  fol- 
lowing affidavit  of  Timothy  Weiss,  to  wit : — "  Timothy  Weiss  being 
duly  sworn  according  to  law,  deposes  and  says  that  he  was  not,  on 
the  4th  of  November  1840,  a  commissioner  of  the  county  of  Lehigh, 
not  having  sworn  or  subscribed  an  official  oath  required  by  law, 
nor  having  acted  or  officiated  as  county  commissioner,"  the  court 
granted  a  rule  on  the  plaintiff,  to  show  cause  why  the  service  of 
the  writ  should  not  be  set  aside. 

The  argument  upon  this  rule  came  on  to  be  heard  on  the  26th 
of  November  1840,  when  the  following  depositions,  in  support  of 
the  motion,  were  read  and  heard  by  the  court : 

"  Josiah  Rhodes,  being  duly  sworn,  saith  that  he  is  clerk  of  the 
commissioners  of  Lehigh  county,  and  has  been  such  for  more  than 
three  years  last  past.  It  is  customary,  in  Lehigh  county,  to  admin- 
ister the  oath  of  office  to  the  commissioners-elect  on  the  first  Monday 
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in  November ;  and  the  board  met  on  that  day,  but  Mr.  Weiss  was 
not  present ;  nor  has  he,  as  yet,  taken  the  oath  of  office,  nor  in 
any  way  acted  as  county  commissioner.  Rev.  P.  Weiss,  of  Bethle- 
hem, an  uncle  to  the  said  Timothy  Weiss,  was  buried  on  the  first 
Monday  of  November,  which  was  said  to  have  been  the  reason  of 
the  absence  of  Timothy  Weiss  at  the  meeting  of  the  board  of  com 
missioners  on  that  day.  The  board  then  adjourned,  and  fixed  the 
30th  of  November  instant,  as  the  day  on  which  Mr.  Weiss  should 
be  qualified,  and  commence  acting  as  commissioner  of  Lehigh 
county.  It  was  also  understood  by  the  board  of  commissioners 
convened  on  the  first  Monday  of  November,  that  Jacob  Derr,  in 
whose  place  Mr.  Weiss  was  elected,  should  continue  to  act  as  com- 
missioner until  the  30th  of  November  instant.  All  that  deponent 
can  say  positively  of  his  own  knowledge,  is,  that  there  is  no  copy 
of  the  oath  of  office  filed  in  the  commissioners'  office,  and  that  he 
has  not  acted  as  commissioner  to  my  knowledge.  After  I  learned 
*ao-]  that  the  *summons  had  been  served  upon  Mr.  Weiss,  I  told 
J  Mr.  Person,  one  of  the  other  commissioners,  that  it  was  well 
he  was  not  sworn  in.  On  the  2d  of  November  instanb,  the  board 
of  commissioners  adjourned  till  the  30th  of  November,  at  which 
time  it  was  understood  Mr.  Weiss  is  to  be  sworn  into  office.  Mr. 
Timothy  Weiss  has  not  acted  as  commissioner  of  Lehigh  county, 
as  yet,  nor  has  he  sworn  or  subscribed  his  official  oath,  to  the  best 
of  my  knowledge  and  belief.  Had  Mr.  Weiss  been  sworn  in  I 
must  have  known  it,  for  I  am  commissioners'  clerk. 

"  Charles  S.  Bush,  being  duly  sworn,  saith  that  he  is  the  clerk 
of  the  Court  of  Quarter  Sessions  of  Lehigh  County,  and  has  been 
such  for  more  than  one  year  last  past.  That  Timothy  Weiss,  the 
commissioner-elect  of  said  county,  has  not  filed  in  the  deponent's 
office,  nor  has  any  one  for  him,  filed  the  oath  or  affirmation  pre- 
scribed by  law  to  be  administered  to  the  said  Timothy  before  enter- 
ing upon  the  duties  of  his  office  as  county  commissioner  of  said 
county."  Cross-examined. — "  Timothy  Weiss  was  duly  elected  a 
commissioner  of  Lehigh  county  on  the  second  Tuesday  of  October 
1840,  in  the  place  of  Jacob  Derr,  whose  term  of  office  then  ex- 
pired." 

The  court,  Banks  (President),  ordered  the  rule  to  be  made  abso- 
lute, and  delivered  the  following  opinion. 

"  This  motion  is  made  to  set  aside  the  service  of  the  writ  as  not 
having  been  legal.  The  summons  was  served  upon  Mr.  Person  on 
the  19th  of  September  1840.  It  is  admitted  that  Mr.  Person  was, 
at  the  time  of  said  service,  one  of  the  commissioners  of  the  county. 
It  was  served  on  the  3d  of  November  1840,  on  Weiss,  who  had 
been  elected  one  of  the  commissioners  of  the  county,  but  who  had 
not  taken  the  oath  of  office,  nor  entered  upon  the  duties  of  his 
office.  Was  the  service  upon  Weiss  a  legal  service,  and  such  as  to 
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bring  the  corporation  into  court?  The  law  declares  that  every 
county  commissioner,  before  he  enters  upon  his  office,  shall  take  an 
oath  of  office.  The  county  now  moves  to  set  aside  the  service 
because  Weiss  was  not  sworn,  and  had  not  entered  upon  his  office. 
Was  he  either  a  commissioner  de  jure  or  de  facto  f  If  he  was  not, 
the  county  was  not  to  be  brought  into  court  by  a  service  on  him. 
He  was  not  de  jure  a  commissioner,  for  he  had  not  conformed  to 
the  requirements  of  the  law.  He  was  not  an  officer  de  facto,  for 
he  has  not  acted  at  all.  The  acts  of  an  officer  de  facto  are  valid 
as  far  as  regards  the  public  and  strangers  who  have  an  interest  in 
the  acts  done.  In  such  case  it  is  sufficient  that  the  officer  came  into 
office  under  color  of  right,  and  is  in  the  actual  discharge  of  its 
duties.  Here  Weiss  was  a  commissioner  elect,  but  was  not  an 
officer  either  in  law  or  fact.  The  law  requires  the  oath  of  office  as 
a  prerequisite  to  his  doing  any  act ;  and  the  county  have  a  right  to 
refuse  to  be  bound,  or  in  any  way  affected  by  the  service  of  the 
*writ  upon  him.  This  is  the  proper  time  to  take  advantage  r*aa 
of  this  irregularity.  I  think  the  objection  is  a  valid  one,  •- 
and  that  the  service  on  Weiss  must  be  set  aside.  Was  the  service 
upon  one  commissioner  a  legal  service  ?  The  law  provides  that 
process  against  a  county  shall  be  served  upon  the  commissioners 
thereof.  The  words  used  in  the  law  indicate  a  service  as  necessary 
upon  more  than  one  commissioner.  They  would  indeed  compre- 
hend all  three  commissioners.  I  do  not,  however,  hold  a  service 
upon  all  as  essential  to  its  validity.  Two  form  a  quorum,  and  may 
do  all  things  which  the  law  enjoins.  The  act  of  two  binds  the 
county.  Therefore,  a  service  upon  two,  in  my  opinion,  would  be 
sufficient.  Two  might  conduct  the  defence.  One  commissioner 
cannot  do  any  act  to  bind  the  county.  He  could  not  give  a  bond 
or  judgment  that  would  have  binding  efficacy  against  the  corpora- 
tion. If  one  could  not  confess  judgment,  it  would  appear  to  fol- 
low, that  a  party  could  not  obtain  a  valid  judgment  against  the 
county,  by  a  service  upon  one,  when  it  was  taken  by  default. 
Every  judgment  by  default  is  taken  as  if  by  confession.  It  would, 
however,  in  all  cases  of  a  service  upon  one,  be  prudent  on  the  part 
of  the  county,  to  move  to  have  the  service  set  aside.  I  think  the 
words  of  the  act  of  assembly  require  the  service  of  a  summons  to 
be  made  on  more  than  one  commissioner.  The  whole  scope  of 
authority  is  committed  to  not  less  than  two  in  number.  Indeed, 
one  cannot  bind  the  county  either  directly  or  indirectly  in  anything. 
I  do  not  think  that  a  party  can  get  any  obligation  against  a  county 
by  anything  that  he  may  do  with  one  commissioner.  I  think  this 
holds  equally  good  as  to  the  service  of  process  as  it  does  to  direct 
negotiation.  It  does  not  appear  that  Mr.  Weiss  did  anything  that 
was  either  dishonest  or  dishonorable  in  this  matter.  The  commission- 
ers had  met  but  once  between  the  election  and  the  time  of  the  ser- 
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vice.  On  that  day  a  near  relative  of  his  was  buried,  and  Mr.  Weiss 
attended  the  funeral.  Surely,  neither  law  nor  decency  could  cast 
censure  upon  this  conduct.  It  was  in  accordance  with  his  own  feel- 
ings that  he  attended  the  funeral,  and  it  was  in  accordance  with  the 
sense  of  propriety  of  the  whole  community  that  he  should.  There 
is  nothing  in  the  case  that  satisfies  me  that  Mr.  Weiss  delayed  tak- 
ing the  necessary  qualification,  with  a  view  either  to  evade  or  make 
void  the  service  of  this  process.  There  is  nothing  in  his  conduct 
that  would  subject  him  to  penalty  or  the  county  to  liability.  The 
service  was  not  sufficient  to  bring  the  county  into  court  if  it 
objected  to  it  as  irregular.  That  objection  has  been  made,  and  in 
my  opinion  sustained.  The  service  of  the  summons  is  therefore 
set  aside." 

The  plaintiff  took  a  writ  of  error  upon  the  judgment. 

Mr.  Porter  for  the  plaintiff  in  error,  cited,  Warden  v.  Tainter, 
v. Watts  274;  Blythev.  Richards,  10  S.  &  R.  266:  Ciller  v.  Roberts, 
*7m  13  Id.  66  ;  Riddle  v.  Bedford  Co.,  2  *Id.  392 ;  Keyset 
v.  Commonwealth,  2  Rawle  139  ;  The  People  v.  Collins,  7 
Johns.  Rep.  554 ;  Fowler  v.  Beebe,  9  Mass.  Rep.  235 ;  Mclnstry 
v.  Tanner,  9  Johns.  Rep.  135 ;  Commonwealth  v.  Fowler,  10 
Mass.  Rep.  301 ;  Bucknam  v.  Ruggles,  15  Id.  181. 

Mr.  Jones  and  Mr.  Gibom  for  the  defendant  in  error,  referred  to 
the  acts  of  the  15th  of  April  1834,  and  the  13th  of  June  1836 ; 
and  argued  that  the  service  of  the  writ  ought  to  have  been  made 
on  all  three  of  the  commissioners ;  and  at  all  events  that  Weiss  was 
not  a  commissioner  at  the  time  the  process  was  served. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  legality  of  the  service  of  the  writ,  as  it  ap- 
pears in  the  sheriff's  return,  is  not  noticed  in  the  opinion  of  the 
court,  although  it  is  the  point  mainly  relied  on  in  the  argument 
here.  Strike  out  the  words  "said  to  be  "  from  the  return,  and  the 
service  is  absolute  and  positive  on  two  commissioners  ;  and  in  that 
case  the  court  cannot  discharge  the  county  on  motion,  but  will 
leave  them  to  their  remedy  by  action  against  the  sheriff;  or  possi- 
bly relief  may  be  had  by  a  plea  that  they,  or  one  of  them,  was  not 
the  qualified  commissioner  of  the  county  at  the  time  the  writ  was 
served.  In  Mentz  v.  Hamman,  5  Whart.  150,  words  of  similar 
import  were  stricken  out  as  surplusage,  and  the  return  held  to  be 
conclusive  so  as  to  preclude  evidence  to  contradict  or  explain  it. 
It  cannot  be  endured  that  a  sheriff  can  shield  himself  from  respon- 
sibility by  the  use  of  words  of  an  indefinite  character,  such  as 
"  said  to  be,"  or  "  as  he  understands,"  or  "  as  he  has  been  informed." 
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The  sheriff  cannot  complain  of  this,  as  in  a  proper  case  he  can 
claim  an  indemnity  so  as  to  protect  himself  from  any  loss  that  may 
arise  in  the  discharge  of  his  official  duty.  As  the  return  must  be  con- 
sidered absolute  and  conclusive  between  the  parties  to  the  action, 
the  court  erred  in  setting  aside  the  service  of  the  writ  by  the  intro- 
duction of  extraneous  proofs.  This  view  of  the  case  would  answer 
the  purpose  of  the  plaintiff  in  error,  but  some  points  have  been 
raised  which  are  important  in  practice,  and  which  I  shall  briefly 
notice. 

It  is  said  the  return  is  defective,  because  the  sheriff  omitted  to 
leave  a  copy  with  one  of  the  commissioners.  There  is  nothing  in 
this  objection.  A  writ  of  summons  may  be  executed  by  reading  it 
in  the  hearing  of  the  defendant,  as  was  done  here.  A  copy  is 
required  to  be  left  with  him  only,  when,  instead  of  reading  it  to  him, 
he  gives  him  notice  of  the  contents,  or  where  the  defendant  cannot 
be  conveniently  found.  The  disjunctive  conjunction,  or,  plainly 
shows  that  this  is  the  true  reading  of  the  act. 

The  act  of  the  15th  of  April  1834,  which  gives  to  counties  and 
townships  the  capacity  of  bodies  politic,  directs,  that  in  all  suits 
against  them,  process  shall  be  served  upon  and  defence  made  by 
*the  commissioners  and  supervisors.  Although  the  plural  r*T\ 
commissioners  is  used  in  the  act,  yet  it  would  not  be  too 
liberal  a  construction  to  hold,  that  a  service  on  one  is  good,  red- 
dendo  singula  singulis,  and  in  analogy  to  the  practice  as  to  execu- 
tors and  trustees,  where  service  on  one  is  good  as  to  all.  It  is  not 
without  precedent  that  the  same  words  in  an  act  have  received  dif- 
ferent constructions  when  applied  to  a  different  subject-matter.  It 
is  difficult  to  perceive  any  very  good  reason  why  the  legislature 
should  require  the  service  of  process  on  more  than  one,  where  the 
only  object  is  to  bring  the  county  into  court.  But  be  this  as  it  may, 
yet  the  service  on  two  is  good,  and  is  so  held  by  the  Court  of  Com- 
mon Pleas,  although,  be  it  remarked,  as  much  against  the  letter  of 
the  act  as  the  service  on  one,  because,  as  they  justly  say,  it  is 
within  the  scope  of  legislative  intention.  We  are  also  of  the  opinion 
that  the  service  of  process  on  a  commissioner  who  has  been  elected, 
but  not  sworn,  is  sufficient;  and  that  such  a  service  cannot  be 
defeated  by  a  delay  to  take  the  oath  directed  by  the  constitution. 
The  acceptance  of  the  office  is  presumed.  He  is  commissioner, 
whether  de  facto  or  de  jure  is  immaterial,  from  the  time  of  the 
election ;  unlike  some  other  cases  which  might  be  named,  where 
the  incumbent  holds  over  until  his  successor  is  duly  elected  and 
qualified.  So  far  as  the  officer  himself  is  personally  concerned,  the 
oath  is  required ;  but  it  is  not  so  as  to  third  persons,  who  may  not 
be  cognisant  of  the  fact  that  he  has  omitted  to  do  what  the  law 
directs.  And  this  is  the  reason  of  the  distinction  taken  in  all  the 
cases  cited.  The  legal  presumption  is  strengthened  by  the  fact, 
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that,  since  the  action  of  the  court,  the  commissioner  has  been  duly 
sworn,  and  has  entered  on  the  duties  of  his  office ;  and  this  may  be 
regarded  as  a  practical  illustration  of  the  propriety  of  this  construc- 
tion of  the  act. 

We  intimate  no  opinion  whether  a  county  or  township  is  amen- 
able to  the  jurisdiction  of  courts  held  in  other  counties.1 

Judgment  reversed,  and   the   cause   remanded   for 
further  proceedings. 

|| '  Actions  against  municipal  corporations  must  be  brought  where  they  are 
located:  Oil  City  ».  McAboy,  24  Smith  249. || 

Cited  by  counsel,  7  W.  &  S.  66  ;  4  P.  F.  Smith  92.  ||  30  Id.  160. || 
Cited  by  the  court,  4  Barr  501 :  2  Parsons  288.  ||As  to  the  practice  to 
move  to  set  aside  a  sheriff's  return  where  the  service  was  defective,  Fillman's 
Appeal,  3  Out.  289,  s.  c.  11  W.  N".  C.  196  ;  when  the  return,  on  its  face,  is 
according  to  law,  it  is  conclusive  between  the  parties :  Benwood  v.  Hutchin- 
son,  12  W.  N.  C.  497-H 
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Campbell  against  Gilbert. 

IN    ERROR. 

A  testator  made  the  following  provision  :  "  And  it  is  also  my  will  that  G. 
L.  shall  pay  $755.56  to  my  wife  E. ;  it  being  her  dower  in  the  plantation 
that  I  sold  to  G.  L."  And  then  after  certain  other  bequests  and  devises,  he 
added,  ''  My  executors  shall  take  so  much  money  out  of  the  estate  that  I 
have  not  disposed  of,  and  loan  it  on  interest,  so  that  the  interest  accruing 
from  said  money,  and  the  interest  of  my  wife's  dower,  will  make  the  yearly 
income  of  $100,  which  my  executors  shall  pay  to  my  wife  in  two  equal  half- 
yearly  payments."  The  testator  held  a  bond  of  G.  L.  with  condition  to  pay 
to  him,  his  executors,  &c.,  the  sum  of  $45.33,  yearly  during  the  life  of  his 
(the  testator's)  wife  E.,  and  at  her  decease  the  further  sum  of  $755.56. 
Held,  that  the  widow  E.  was  entitled  to  the  sum  of  $755.56  absolutely,  and 
not  merely  to  the  interest  of  it. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Montgomery. 

In  the  court  below  an  action  was  brought  by  Joseph  Campbell, 
executor  of  the  last  will  and  testament  of  Elizabeth  Fisher,  deceased, 
against  Israel  Gilbert,  administrator  cum  testamento  annexo  of 
Christian  Fisher,  deceased,  and  a  case  was  stated  for  the  opinion 
of  the  court  as  follows  : 

Christian  Fisher,  late  of  the  township  of  Springfield,  in  the 
county  of  Montgomery,  by  his  last  will  and  testament,  dated  the 
13th  day  of  May,  A.  D.  1824,  duly  proved  on  the  23d  day  of  July, 
A.  D.  1825,  and  recorded  in  the  register's  office  at  Norristown,  in 
said  county,  appointed  Henry  Scheetz,  Jr.,  and  Christian  Fisher, 
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(his  son)  executors  thereof,  who  took  upon  themselves  the  burden 
of  its  execution.  The  said  Christian  Fisher,  the  executor,  is  now 
dead ;  and  the  said  Henry  Scheetz,  Jr.,  was  bj  a  decree  of  the 
Orphans'  Court  of  Montgomery  county,  on  the  23d  day  of  May, 
A.  D.  1839,  dismissed  from  his  trust;  and  on  the  1st  day  of  July, 
A.  D.  1839,  *Israel  Gilbert  was  appointed  by  the  register  of  r^yo 
wills  of  said  county,  administrator,  &c.,  with  the  will  an-  L 
nexed,  of  the  said  Christian  Fisher  the  testator.  By  his  said  will, 
the  said  Christian  Fisher,  among  other  things  bequeathed  and 
directed  as  follows,  to  wit: — "And  it  is  also  my  will  that  George 
Lindenberger  shall  pay  seven  hundred  and  fifty-five  dollars  and 
fifty-six  cents  to  my  beloved  wife  Elizabeth,  it  being  her  dower  in 
the  plantation  that  I  sold  to  said  George  Lindenberger ;"  and  "  My 
executors  hereinafter  named  shall  take  so  much  money  out  of  my 
estate  that  I  have  not  disposed  of  and  loan  it  on  interest ;  take  suf- 
ficient security  for  the  same,  so  that  the  interest  accruing  from  said 
money,  and  the  interest  of  my  wife  Elizabeth's  dower  will  make 
the  yearly  income  of  one  hundred  dollars,  which  my  executors 
hereinafter  named  shall  pay  unto  my  wife  Elizabeth  in  two  equal 
half  yearly  payments,"  as  by  the  said  will,  a  copy  whereof  is  here- 
unto annexed,  more  fully  appears.  Elizabeth  Fisher,  the  widow  of 
said  testator,  died,  leaving  a  will,  dated  on  the  22d  day  of  July, 
A.  D.  1838,  which  was  duly  proven  and  recorded  in  the  office  of 
the  register  of  wills  of  the  city  and  county  of  Philadelphia,  wherein 
she  appointed  Joseph  Campbell,  sole  executor  thereof,  who  took 
upon  himself  the  burden  of  the  execution  of  the  trust.  George 
Lindenberger  made  his  last  will  and  testament  on  the  23d  day  of 
April,  1836,  which  was  duly  proven  on  the  21st  day  of  November, 
in  the  same  year,  whereby  he  appointed  his  wife  Ann,  and  Dr. 
George  Martin,  and  Charles  P.  Fenton  his  executors,  who  also  took 
upon  themselves  the  execution  of  the  will.  The  said  George  Lin- 
denberger in  his  lifetime  gave  to  the  said  Christian  Fisher  a  bond 
dated  the  13th  day  of  March,  A.  D.  1813,  in  the  penalty  of  fifteen 
hundred  and  eleven  dollars  and  twelve  cents,  the  condition  of  which 
is  as  follows,  to  wit :  "  That  if  the  above  bounden  George  Linden- 
berger, his  heirs,  executors,  administrators,  or  any  of  them,  shall 
and  do  well  and  truly  pay  or  cause  to  be  paid  unto  the  above  named 
Christian  Fisher,  or  to  his  certain  attorney,  executors,  administra- 
tors, or  assigns,  the  just  sum  of  forty-five  dollars  and  thirty-three 
cents,  lawful  money  as  aforesaid,  yearly  and  every  year,  on  the  first 
day  of  April,  from  and  after  the  first  day  of  April  next,  for  and 
during  the  natural  life  of  his  present  wife  Elizabeth  Fisher,  the 
first  annual  or  yearly  payments  thereof,  to  begin  and  be  made  on 
the  first  day  of  April,  in  the  year  one  thousand  eight  hundred  and 
fourteen,  and  at  her  decease  the  further  sum  of  seven  hundred  and 
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fifty-five  dollars,  and  fifty-six  cents,  lawful  money  as  aforesaid,  and 
that  without  any  fraud  or  further  delay,  then,"  &c. 

The  said  Israel  Gilbert,  administrator  with  the  will  annexed  of 
the  said  Christian  Fisher,  claims  to  be  paid  by  the  executors  of  the 
said  George  Lindenberger,  the  amount  of  the  said  bond,  to  wit,  the 
sum  of  seven  hundred  and  fifty-five  dollars  and  fifty-six  cents ;  and 
the  said  Joseph  Campbell,  executor,  &c.,  of  the  said  Elizabeth 
Fisher,  also  claims  to  be  paid  by  the  same  executors  the  amount  of 
*74-i  the  said  *bond.  Now,  in  order  to  determine  the  whole  diffi- 
J  culty,  and  to  relieve  the  executors  of  the  said  George  Lin- 
denberger, the  question  for  the  decision  of  the  court  is,  whether 
under  the  circumstances  the  said  Elizabeth  Fisher  was  entitled  to 
the  said  sum  of  seven  hundred  and  fifty-five  dollars  and  fifty-six 
cents  absolutely,  or  only  to  the  interest  thereof  during  her  natural 
life. 

If  the  court  should  be  of  opinion  that  she  was  entitled  to  it  abso- 
lutely, then  judgment  to  be  entered  for  the  plaintiffs ;  but  if  not, 
then  judgment  to  be  for  the  defendant.  The  judgment  is  to  be  in 
the  nature  of  a  special  verdict,  from  which  either  party  shall  have 
the  right  to  a  writ  of  error  from  the  Supreme  Court. 

And  it  is  hereby  agreed  by  the  said  executors  of  George  Linden- 
berger, that  the  said  judgment  of  the  court  in  this  case  shall  bind 
them  in  the  same  manner  as  if  a  judgment  had  been  recorded 
against  them  in  the  said  court  upon  the  said  bond,  by  the  party  in 
whose  favor  this  judgment  shall  be  given. 

It  is  further  agreed,  that  there  are  endorsed  upon  the  said  bond, 
receipts  of  interest  due  thereon,  signed  by  Henry  Scheetz,  Jr.,  exe- 
cutor of  Christian  Fisher,  from  April  1,  1824,  to  April  1,  1839." 

The  will  of  Christian  Fisher,  which  was  appended  to  the  case, 
was  as  follows : 

"In  the  name  of  God,  Amen:  I,  Christian  Fisher,  of  the  town-- 
ship of  Springfield,  in  the  county  of  Montgomery,  and  state  of 
Pennsylvania,  though  reduced  to  a  low  state  of  bodily  strength,  yet 
being  of  sound  mind,  memory,  and  understanding,  and  considering 
the  uncertainty  of  this  transitory  life,  have  thought  fit  to  make  this 
my  last  will  and  testament,  in  manner  following :  that  is  to  say 
first,  I  recommend  my  soul  into  the  hands  of  God,  and  my  body  I 
recommend  to  the  earth ;  and  respecting  the  wordly  estate  and 
effects,  wherewith  it  hath  pleased  God  to  bless  me,  I  dispose  of 
them  in  the  following  manner,  that  is  to  say,  it  is  my  will,  that  my 
just  debts  and  funeral  expenses  be  paid  by  my  executor  hereinafter 
named,  as  soon  after  my  decease  as  conveniently  may  be ;  and  that 
as  soon  as  possible  a  true  inventory  and  appraisement  may  be  taken 
of  all  my  movables  and  effects,  outstanding  debts  and  further  per- 
sonal property  :  Item,  I  give  and  bequeath  to  my  beloved  wife  Eliz- 
abeth, the  house  and  lot  I  now  occupy,  and  all  the  apples  of  three 
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apple  trees  for  her  own  use,  the  one  standing  adjoining  to  said  lot, 
and  the  other  two  are  white  doctor  apples  standing  in  the  orchard 
on  my  plantation,  adjoining  said  lot ;  and  all  my  household  goods 
and  kitchen  furniture,  during  her  natural  life,  if  she  shall  so  long 
remain  my  widow ;  and  after  her  death  or  marriage,  which  should 
so  first  happen,  then  the  house  and  lot,  apples  and  apple  trees.  I 
give  and  bequeath  unto  my  daughter,  Ann,  during  her  natural  life ; 
and  after  her  death,  to  my  grandson,  Christian  Fisher,  and  to  his 
heirs  and  *assigns  forever  ;  and  it  is  also  my  will  that  George  rayc 
Lindenberger  shall  pay  seven  hundred  and  fifty-five  dollars  '- 
and  fifty-six  cents,  to  my  beloved  wife  Elizabeth,  it  being  her  dower 
in  the  plantation  that  I  sold  to  the  said  George  Lindenberger.  I 
give  and  bequeath  unto  .my  daughter  Mary  the  house  and  lot  she 
now  occupies,  during  her  natural  life  ;  which  said  lot  she  shall  keep 
in  reasonable  repair,  and  after  her  death  or  marriage,  which  shall 
so  first  happen,  then  in  either  case,  I  give  and  bequeath  said  lot  to 
her  lawful  heirs  and  assigns  forever.  I  give  and  bequeath  unto  my 
son,  Christian  Fisher,  all  the  remainder  of  my  land  and  houses 
during  his  natural  life,  except  three  acres  of  land  in  Germantowu 
township,  Philadelphia  county,  and  such  other  houses  and  lands  I 
have  already  disposed  of.  And  the  said  Christian  Fisher  shall  sow 
but  six  acres  of  winter  grain,  and  shall  neither  sell  nor  move  hay, 
straw,  nor  manure  off  the  said  premises ;  the  manure  not  to  be 
taken  out  of  the  barn  yard  from  seeding  time  till  the  first  of  April, 
in  every  year ;  and  shall  keep  the  buildings  and  fences  in  reason- 
able repair ;  he  shall  neither  cut  nor  move  any  wood  off  said  pre- 
mises :  my  son,  Christian  Fisher,  shall  have  my  winnowing  mill, 
cutting  box,  and  heavy  traces,  during  his  natural  life,  and  shall 
lend  said  mill  to  Mary  Lindenberger  whenever  she  shall  have  use 
for  a  mill  to  clean  her  grain :  and  after  the  decease  of  the  said 
Christian  Fisher,  I  do  give  and  bequeath  said  remainder  of  land, 
and  house  with  the  three  acres  of  land  in  Germantown  township, 
and  my  winnowing  mill,  cutting  box,  and  heavy  traces,  unto  my 
grandson,  Christian  Fisher,  to  his  heirs  and  assigns  forever.  And 
I  give  and  bequeath  unto  my  daughter  Mary  the  interest  of  four 
hundred  dollars  during  her  natural  life,  and  after  her  death  the 
said  four  hundred  dollars  to  be  equally  divided  among  my  grand- 
children, share  and  share  alike,  to  them,  their  heirs  and  assigns 
forever.  I  do  give  and  bequeath  unto  my  daughter  Ann  the  interest 
of  six  hundred  dollars  during  her  natural  life,  and  after  her  death 
the  said  six  hundred  dollars  to  be  equally  divided  among  my  grand- 
children, share  and  share  alike,  to  them  their  heirs  and  assigns 
forever.  My  executor,  hereinafter  named,  shall  take  so  much 
money  out  of  my  estate,  that  I  have  not  disposed  of,  and  loan  it  on 
interest ;  take  sufficient  security  for  the  same,  so  that  the  interest 
accruing  from  said  money,  and  the  interest  of  my  wife  Elizabeth's 
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dower,  will  make  the  yearly  income  of  one  hundred  dollars,  which 
my  executor,  hereinafter  named,  shall  pay  unto  my  wife  Elizabeth, 
in  two  equal  half-yearly  payments.  And  my  executors  hereinafter 
named,  shall  loan  all  my  money  on  interest  that  I  have  not  disposed 
of,  he  taking  sufficient  security  for  the  same,  till  the  youngest  of 
my  grandchildren  arrives  at  the  age  of  twenty-one  years ;  then  to 
be  equally  divided  between  my  grandchildren,  share  and  share 
alike,  to  them,  their  heirs  and  assigns  forever.  It  is  also  my  will 
that  if  any  of  my  children  shall  be  dissatisfied,  and  not  willing  to 
abide  by  my  will,  then  and  in  that  case  they  shall  not  receive  any 
*7fn  Part  °f  mJ  egtate ;  *and  I  do  hereby  nominate,  constitute,  and 
J  appoint  my  friend  Henry  Scheetz,  Jr.,  Christian  Fisher,  Jr., 
executor  of  my  last  will  and  testament.  In  witness  whereof,  I,  Chris- 
tian Fisher,  the  testator,  have  hereunto  set  my  hand  and  seal,  the 
13th  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-four." 

The  Court  of  Common  Pleas,  on  the  2d  of  October,  1840,  ordered 
judgment  to  be  entered  upon  this  case  for  the  plaintiff. 

A  writ  of  error  was  then  taken. 

Mr.  Powell,  for  the  plaintiff  in  error. — For  some  reason  one- 
third  of  the  purchase-money  of  the  property  sold  to  Lindenberger 
was  reserved  by  a  bond.  It  may  be  inferred  that  she  refused  to 
sign  the  deed,  and  that  is  the  reason  why  he  calls  it  "  dower." 
The  bond  throws  light  on  the  meaning  of  the  testator.  Though  the 
first  clause  seems  to  give  the  principal,  yet  the  last  clearly  shows 
that  it  was  not  his  meaning  to  give  more  than  the  interest  for  life. 
The  word  "dower"  used  in  the  first  bequest  is  explained  in  the 
latter  part.  The  injunction  on  the  executors  to  take  other  money 
to  make  up  the  annuity  is  strong  to  show  it.  Evans  v.  Davis,  1 
Yeates  343 ;  Robinson  v.  Robinson,  2  Id.  257 ;  1  Roberts  on 
Wills  202 ;  2  Bl.  Com.  381 ;  Swinb.  552 ;  Plowd.  541 ;  Lewis's 
Estate,  3  Whart.  162.  The  testator  gives  nothing  more  than  a 
life-estate  to  his  wife  and  children.  His  object  was  to  keep  the 
personal  estate  whole  for  the  grand-children.  Flintham's  Appeal, 
11  S.  &  R.  16 ;  2  Roper's  Leg.  313,  327. 

Mr.  Fox  and  Mr.  Mattery,  contra. — Though  it  be  true  that  if 
there  are  repugnant  clauses  in  a  will  the  last  must  prevail,  yet  if 
they  can  be  reconciled,  it  must  be  done.  The  reason  of  the  provi- 
sion appears  in  the  case.  The  testator  had  sold  Lindenberger  a 
farm,  and  taken  a  bond  for  paying  her  the  interest.  The  word 
44  dower"  in  common  parlance,  means  the  principal  sum.  That  the 
testator  so  used  the  word  is  plain  from  his  language.  The  first 
bequest  standing  alone  would  carry  the  principal.  1  Roper's  Leg 
173 ;  Garret  v.  Rex  6  Watts  14.  The  last  bequest  requires  the 
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executors  to  take  so  much  not  already  disposed  of.  Was  not  this 
principal  sura  disposed  of?  This  sum  was  a  specific  bequest  to 
her.  She  might  dispose  of  the  bond. 

Mr.  Tilghman  replied. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  is  too  plain  to  admit  of  a  question,  that  the 
seven  hundred  and  fifty-five  dollars  and  fifty-six  cents  is  given  by 
the  first  clause  of  the  will,  in  which  it  is  mentioned,  to  the  wife  of 
the  testator  absolutely.  But  it  is  contended  by  the  counsel  for  the 
plaintiff  in  *error,  that  the  testator,  by  a  subsequent  clause,  [-$77 
has  manifested  very  clearly  his  intention  that  she  should  L 
only  receive  the  interest  thereof  during  her  natural  life.  The  sub- 
sequent clause  is  in  these  words  :  "  my  executor  hereinafter  named 
shall  take  so  much  money  out  of  my  estate,  that  I  have  not  dis- 
posed of,  and  loan  it  on  interest;  take  sufficient  security  for  the 
same,  so  that  the  interest  accruing  from  said  money,  and  the  interest 
of  my  wife  Elizabeth's  dower,  will  make  the  yearly  income  of  one 
hundred  dollars,  which  my  executor,  hereinafter  named,  shall  pay 
unto  my  wife  Elizabeth  in  two  equal  half-yearly  payments."  In 
the  first  clause,  containing  the  bequest  of  the  seven  hundred  and 
fifty-five  dollars  and  fifty-six  cents,  which,  as  it  seems,  was  the  one- 
third  of  the  purchase-money  of  a  plantation  sold  by  the  testator  to 
a  George  Lindenberger,  which  the  testator  calls  his  wife's  dower  in 
the  plantation,  he  expressly  wills  that  Lindenberger  shall  pay  that 
amount  of  money  to  his  wife  Elizabeth.  Now  it  must  be  observed, 
that  although  the  testator,  by  the  subsequent  clause,  directs  that 
she  shall  receive  the  interest  of  the  seven  hundred  and  fifty-five 
dollars  and  fifty-six  cents  half-yearly  from  his  executor,  yet  the 
testator  has  placed  no  limitation  whatever  upon  it  as  to  its  extent 
or  duration.  If  the  testator  had,  in  the  latter  clause,  directed  the 
one  hundred  dollars  to  be  paid  to  his  wife  annually,  in  half-yearly 
payments,  during  her  life,  or  any  other  limited  period,  then  there 
would  have  been  some  ground,  perhaps,  for  saying  that  he  merely 
intended  she  should  have  the  interest  that  should  accrue  upon  the 
debt  owing  by  Lindenberger,  and  not  the  debt  itself.  But  the  debt 
itself  was  not  to  be  paid  by  Lindenberger  until  after  the  death  of 
the  wife  of  the  testator ;  Lindenberger,  however,  was  to  pay  the 
interest  upon  it  annually  until  the  principal  became  payable  ;  and 
this  circumstance  may  have  induced  the  testator  to  declare  it  to  be 
his  will  that  the  principal  should  be  paid  by  Lindenberger  to  his 
wife,  in  order  to  show  the  more  clearly  that  he  intended  she  should 
have  the  principal  as  well  as  the  interest :  which  latter  he  expressly 
directs,  in  the  subsequent  clause  of  his  will,  to  be  paid  to  her  gene- 
rally without  any  limitation  as  to  the  continuance  of  such  payment. 
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This  subsequent  clause,  therefore,  instead  of  reducing  the  amount 
of  the  bequest  contained  in  the  prior  clause,  would  of  itself,  under 
the  principle  laid  down  and  recognised  in  the  cases  of  Hellman  v. 
Hellman,  4  Rawle  450,  Schriver  v.  Cobeau,  4  Watts  130,  and 
Garret  v.  Rex,  6  Id.  14,  be  sufficient  to  vest  an  absolute  right  in 
the  wife  to  the  debt  as  well  as  the  interest.  The  rule  laid  down  in 
those  cases  is,  that  where  the  interest  or  produce  of  a  legacy  is 
given  to,  or  in  trust  for  a  legatee,  without  limitation  as  to  its  con- 
tinuance, the  principal  will  be  considered  as  bequeathed  also.  The 
case  of  Adamson  v.  Armitage,  19  Ves.  416,  is  in  all  its  most 
prominent  features,  very  much  like  the  present.  There,  the  testa- 
tor, by  a  codicil  to  his  will,  made  the  following  bequest :  "  I  give 
to  my  very  trusty  and  valuable  servant,  Lydia  Adamson,  the  balance 
*781  °^  *mj  account  in  Mr.  Downing's  hands,  with  the  interest 
thereon,  to  be  vested  by  my  executors  in  the  hands  of  trus- 
tees whom  they  shall  choose  and  name,  the  income  arising  there- 
from, to  be  for  her  sole  use  and  benefit."  Sir  Wm.  Grant,  Master 
of  the  Rolls,  held  that  the  legatee  was  entitled  to  the  absolute 
interest  in  the  fund ;  stating  that  "  in  the  case  of  a  devise  of 
realty,  words  of  limitation  must  be  added  to  give  more  than 
an  estate  for  life ;  but  in  the  case  of  personalty,  words  of  qualifi- 
cation are  required  to  restrain  the  extent  and  duration  of  the  in- 
terest. Prima  facie,  a  gift  of  the  produce  of  a  fund,  is  a  gift  of 
that  produce  in  perpetuity ;  and  is  consequently  a  gift  of  the  fund 
itself,  unless  there  be  something  on  the  face  of  the  will  to  show 
that  such  was  not  the  intention.  It  is,  however,  not  necessary  in 
this  case  to  call  that  in  aid  to  entitle  the  plaintiff  to  a  decree,  as 
here  is  an  express  bequest  in  the  first  part  of  the  codicil  of  the 
entire  fund ;  and  the  only  question  is,  whether  there  are  afterwards 
any  expressions  reducing  to  an  interest  for  life,  what  was  once  in 
terms  an  absolute  interest.  In  the  first  sentence,  there  is  the  sub- 
stance of  the  gift ;  then  follows  a  direction,  that  the  income  shall 
be  for  her  sole  use  and  benefit.  Admitting  a  gift  of  the  produce  of 
a  fund  merely  to  create  a  life  interest,  it  does  not  follow,  that  when 
there  is  in  the  first  instance  a  gift  of  the  fund  itself,  the  subsequent 
direction  will  reduce  it  to  a  life  interest  merely,  as  this  direction 
does  not  extend  beyond  the  income.  The  testator  directs  that  the 
fund  shall  not  be  immediately  handed  over ;  but  shall  be  vested  in 
trustees,  "the  income  arising  therefrom  to  be  for  her  sole  use  and 
benefit."  But  there  is  in  that  nothing  inconsistent  with  her  enjoy- 
ment of  the  absolute  property.  These  subsequent  words  appear  to 
me  to  be  directory,  not  restrictive,  meaning  enjoyment  in  that 
mode,  not  that  she  is  not  to  have  the  absolute  property."  Every 
thing  advanced  here  by  Sir  William  Grant,  is  directly  applicable 
to  the  case  under  consideration,  and  goes  to  show  that  the  wife  of 
the  testator  became  entitled,  under  the  will,  to  the  absolute  property 
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in  the  fund  itself,  and  that  the  subsequent  clause  did  not  divest  her 
of  it,  but  directed  merely  the  manner  in  which  it  should  be  enjoyed 
by  her.  This  is  also  corroborated  by  the  circumstance  that  no 
other  disposition  is  made  of  this  fund  by  the  will,  than  that  which 
is  in  favor  of  the  wife ;  while  in  other  cases  the  testator  has  not 
only  been  particular  in  giving  the  interest  of  certain  funds,  to 
restrain  it  expressly  to  the  life  of  the  legatee  in  each  case,  but  after 
the  death  of  the  same  to  give  the  absolute  property  in  the  fund  over 
to  others.  For  instance ;  he  gives  and  bequeaths  the  interest  of 
four  hundred  dollars  to  his  daughter  Mary,  during  her  natural  life, 
and  after  her  death,  the  said  four  hundred  dollars  to  be  equally 
divided  among  his  grandchildren  ;  and  in  like  manner  the  interest 
of  six  hundred  dollars  to  his  daughter  Ann  during  her  natural  life  ; 
and  after  her  death,  the  said  six  hundred  dollars  to  be  equally  divided 
among  his  grandchildren.  There  is  therefore  strong  reason  to  con- 
clude, that  *if  he  had  intended  to  give  his  wife  only  a  life  in-  r^g 
terest,  he  would  have  done  it  in  the  same  form  that  he  has  ^ 
observed  in  regard  to  his  daughters  Mary  and  Ann.  The  judgment 

Judgment  affirmed. 

||  Cited  by  counsel,  10  Smith  508.  || 

||  Cited  by  the  court,  Keene's  Appeal,  14  Smith  274,  as  accurately  stating 
the  rule  as  to  the  construction  of  a  bequest  of  the  produce  of  a  fund,  i.  e.,  it  is 
a  gift  of  the  fund,  unless  there  be  something  on  the  face  of  the  will  to  show 
that  such  was  not  the  intention.  And  see  as  to  the  general  rule,  Pennsylva- 
nia Co.'s  Appeal,  2  Norris  312 ;  Millard's  Appeal,  6  Id.  457  ;  and  its 
limitations,  Bent  ley  r.  Kauffman,  5  Id.  99.  || 
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Hubbert  against  Borden  and  Another. 

IN    ERROR. 

1.  Parol  evidence  is  admissible  to  prove  that  an  agreement  in  writing  not 
under  seal,  between  A.  and  B.,  for  the  delivery  of  certain  goods  by  B.  to  A., 
was  in  fact  made  by  A.  as  the  agent  of  C.  and  for  his  benefit. 

5.  An  agreement  was  made  by  the  defendant  with  T.  &  M.,  beginning  as 
follows  :  "  I  have  this  day  contracted  with  and  sold  to  T.  &  M.  all  the  starch 
which  I  may  manufacture  this  year,  or  have  manufactured  by  my  agency," 
&c.  ;  binding  himself  that  the  quantity  to  be  manufactured  by  him  during 
the  year  should  not  exceed  100U  barrels,  "the  fine  at  five  cents,  and  the  su- 
perfine at  seven  cents  per  pound,  payable  in  cash  on  delivery,"  &c.  The 
agreement  further  provided,  that  if  wheat  should  advance  so  as  to  exceed 
$1.20  per  bushel,  a  proportionable  advance  should  be  made  in  the  pound  of 
starch  ;  and  if  wheat  should  decline,  a  corresponding  deduction  should  be 
made,  &c.  The  defendants  delivered  a  part  of  the  starch,  but  refused  to 
deliver  more,  and  sold  and  delivered  other  starch  of  his  manufacture  to  other 
persons:  Held,  1.  That  an  action  for  the  recovery  of  damages  for  the  breach 
of  this  contract  might  be  maintained  in  the  names  of  B.  &  B.,  for  whom  T, 
&  M.  were  the  agents,  and  upon  whose  account  the  contract  was  made.  2. 
That  B.  &  B.  had  a  right  to  bring  the  action  before  the  expiration  of  the 
year  mentioned  in  the  contract.  3.  That  the  judge  below  was  right  in  charg- 
ing the  jury,  that  in  the  absence  of  evidence  on  the  part  of  the  defendant, 
they  might  assume  that  one  thousand  barrels  were  manufactured  by  the 
defendant ;  the  action  having  been  commenced  about  a  month  before  the 
expiration  of  the  year ;  and  that  as  respected  the  price  of  wheat,  the  de- 
fendant having  omitted  to  produce  evidence,  they  might  presume  most 
strongly  against  him  within  the  limits  of  the  contract  and  of  the  testimony. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Holden  Borden  and  Tully  Bowen,  trading  as  Borden  and  Bowen, 
brought  an  action  on  the  case  in  the  court  below  to  December  Term 
1835,  against  John  Hubbert.  The  declaration  set  forth  in  the  first 
*801  *count>  that  "whereas  heretofore,  to  wit,  on  the  1st  day  of 
April,  in  the  year  1835,  at  the  county  of  Philadelphia 
aforesaid,  the  said  plaintiffs,  by  their  agents  Thomas  and  Martin, 
at  the  special  instance  and  request  of  the  said  John  Hubbert,  bar- 
gained with  the  said  John,  to  buy  of  him  the  said  John  Hubbert, 
and  the  said  John  then  and  there  sold  to  the  said  plaintiffs,  all  the 
starch  which  he,  the  said  John,  might  manufacture  during  the  said 
plaintiffs,  all  the  starch  which  he,  the  said  John,  might  manufacture 
during  the  said  year,  or  have  manufactured  by  his  agency,  the 
quantity  not  to  exceed  1000  barrels ;  the  tine  at  five  cents  per 
pound,  and  the  superfine  at  seven  cents  per  pound,  and  the  barrels 
twenty  cents  each;  deliverable  on  board  of  vessels  for  Providence, 
or  elsewhere,  free  of  expense ;  payable  in  cash  on  delivery.  And 
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in  consideration  that  the  said  plaintiffs,  by  their  said  agents,  at  the 
like  special  instance  and  request,  &c.,  had  then  and  there  under- 
taken and  faithfully  promised  the  said  John  Hubbert,  to  accept  and 
receive  the  said  starch,  and  pay  him  for  the  same,  at  rates  or  prices 
aforesaid,  he,  the  said  John  Hubbert,  undertook  then  and  there,  &c  , 
to  deliver  the  said  starch  to  them  the  said  plaintiffs  as  aforesaid. 
And  although,  as  the  said  plaintiffs  in  fact  say,  the  said  defendant 
hath  made,  or  procured  to  be  made  by  his  agency,  during  the  period 
aforesaid,  large  quantities  of  starch,  and  the  time  for  the  delivery 
of  the  said  starch  hath  elapsed,  and  the  said  plaintiffs  have  always 
been  ready  and  willing  to  accept  and  receive  the  said  starch,  and 
pay  for  the  same  at  the  rates  and  prices  aforesaid,  to  wit,  at  the 
county  aforesaid,  yet  the  said  John  Hubbert,  not  regarding  his  said 
promise  and  undertaking,  but  contriving,  &c.,  to  deceive  and  defraud 
the  said  plaintiffs  in  this  behalf,  did  not  nor  would  as  aforesaid, 
deliver  the  said  starch,  or  any  part  thereof,  to  the  plaintiffs,  at  the 
county  aforesaid,  or  elsewhere,  but  wholly  neglected  and  refused  so 
to  do ;  whereby  the  said  plaintiffs  have  lost  and  been  deprived  of 
divers  great  gain  and  profits,  which  might  and  otherwise  would 
have  accrued  to  them,  from  the  delivery  of  the  said  starch  to  them, 
the  said  plaintiffs  as  aforesaid,  to  wit,  at  the  county  aforesaid. 

2.  And  whereas  also,  afterwards,  to  wit,  on  the  first  day  of  April 
1835,  at  the  county  aforesaid,  in  consideration  that  the  plaintiffs, 
at  the  instance  and  request  of  the  said  defendant,  had  then  and 
there  bought  of  the  defendant  all  the  starch  which  he  might  manu- 
facture during  said  year,  or  have  manufactured  by  his  agency,  at 
and  for  certain  prices  then  and  there  agreed  upon  between  them, 
he,  the  said  defendant,  then  and  there  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiffs  well  and  truly  to  deliver 
to  them  the  said  starch,  whenever  he  the  said  defendant  should  be 
thereunto  afterwards  requested  ;  and  the  said  plaintiffs  in  fact  say, 
that  although  the  said  defendant  made  or  procured  to  be  made  by 
his  agency  large  quantities  of  starch  during  the  time  aforesaid,  and 
the  said  plaintiffs  afterwards,  to  wit,  on  the  30th  day  of  May  and 
the  eighth  of  June  in  the  said  year,  as  well  as  on  divers  other  occa- 
sions, at  the  county  aforesaid,  requested  the  defendant  to  deliver 
them  the  starch  *so  made  as  aforesaid,  and  were  then  and  r*o\ 
there  willing  to  pay  the  defendant  for  the  same,  according 
to  the  terms  of  the  said  sale ;  and  although  the  plaintiffs  were 
ready  and  willing  and  offered  to  accept  and  receive  the  said  starch 
from  the  said  defendant,  yet  the  said  defendant,  not  regarding  his 
said  last-mentioned  promise,  but  contriving  as  aforesaid,  did  not, 
when  requested  as  aforesaid,  nor  at  any  other  time  before  or  since, 
deliver  to  the  said  plaintiffs  the  said  starch,  or  any  part  thereof; 
but  hath  hitherto  wholly  refused,  and  still  doth  refuse  so  to  do ; 
whereby  the  said  plaintiffs  have  sustained  great  loss  and  damages  ; 
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to  wit,  $2000,  at  the  county  aforesaid  ;  and  therefore  they  bring 
suit,"  &c. 

The  defendant  pleaded  non  assumpsit ;  and  upon  this  issue  the 
cause  came  on  for  trial  before  Petti t,  Pres't,  on  the  llth  of  Jan- 
uary 1838,  when  the  plaintiffs  offered  in  evidence  the  contract  or 
agreement  upon  which  their  claim  was  founded,  proposing  at  the 
same  time  to  follow  it  with  evidence,  that  in  respect  to  this  con- 
tract, Thomas  &  Martin  were  only  the  agents  or  factors  of  the 
plaintiffs ;  and  that  the  defendants  knew  that  they  were  acting  in 
that  capacity ;  and  that  the  plaintiffs  were  the  parties  in  interest  in 
the  contract. 

To  this  evidence  the  defendant's  counsel  objected ;  but  it  was 
admitted  by  the  judge,  and  read  to  the  jury,  as  follows,  and  excep- 
tion taken. 

"  I  have  this  day  contracted  with  and  sold  to  Thomas  &  Martin, 
all  the  starch  I  may  manufacture  this  year,  or  have  manufactured 
by  my  agency,  hereby  binding  myself  that  the  works  which  I  am 
interested  in  and  control,  being  two  mills,  shall  not  be  increased 
within  the  above  specific  time,  and  that  the  quantity  shall  not 
exceed  1000  barrels ;  the  fine  at  5  cents,  and  the  superfine  at  7 
cents  per  pound ;  barrels  20  cents  ;  deliverable  on  board  of  vessels 
bound  for  Providence,  or  elsewhere,  free  of  expense ;  payable  in 
cash  on  delivery ;  the  quantity  warranted  to  be  equal  to  that 
which  I  have  delivered  them  this  season.  An  adequate  allow- 
ance shall  and  will  be  made  for  any  which  shall  not  prove  of 
regular  and  approved  quality,  agreeable  to  this  warrantee,  or  the 
starch  shall  be  returned,  as  may  be  most  satisfactory.  It  is  agreed 
and  understood,  that  if  wheat  advances  so  as  to  exceed  $1.20 
per  bushel,  a  proportionable  advance  shall  be  made  in  the  pound 
of  starch,  equal  to  one-third  of  a  cent  per  pound,  for  ten  cents  on 
the  bushel,  and  that  if  wheat  should  decline  so  as  to  go  below  $1.00 
per  bushel,  a  corresponding  deduction  in  the  price  of  starch  shall 
be  made. 

Philada.,  April  1,  1835. 

(Signed)  JOHN  HUBBERT. 

It  is  understood  that  I  am  to  allow  Thomas  &  Martin  their 
commission  on  the  amount  of  the  above  contract  and  sale,  5  per 
cent. 

(Signed)  JOHN  HUBBERT." 

*821          *The  plaintiffs  then  produced  one  Samuel  C.  Stokes  as  a 

witness,  who  testified  that  he  was  present  at  the  store  of 

Thomas  &  Martin  when  the  paper  was  signed.     He  was  then  asked 

what  passed  on  the  occasion.     The  defendant's  counsel  objected, 
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but  the  witness  was  allowed  by  the  judge  to  answer;  and  testified 
that  the  substance  of  the  conversation  was,  that  the  contract  wag 
made  by  Thomas  and  Martin  with  the  defendant,  on  account  of  the 
plaintiffs.  The  starch  was  to  be  put  on  board  of  the  Providence 
packet,  to  be  sent  to  the  plaintiffs.  The  starch  was  not  furnished 
according  to  the  contract.  The  witness  then  stated,  that  he  called 
on  the  defendant  about  the  beginning  of  June  1835,  on  the  subject. 
The  defendant's  counsel  objected  to  the  witness  testifying  as  to  any 
conversation  between  him  and  the  defendant:  but  the  objection  was 
overruled;  and  the  witness  said:  "I  asked  him  if  there  was  any 
starch  ready  for  Thomas  &  Martin  on  the  contract.  He  stated  he 
had  had  some,  but  had  sold  it.  I  told  him  that  shipments  of  his 
starch  were  observed  ;  and  we  had  had  complaints  from  our  friends 
in  Providence  that  his  starch  was  arrived  there  in  other  hands.  I 
told  him  that  Borden  &  Bowen  stated  that  they  thought  they  had 
contracted  for  all  the  starch  he  could  make  during  the  season.  He, 
the  defendant,  stated,  that  the  contract  amounted  to  nothing,  as  it 
could  be  evaded ;  that  his  name  was  not  branded  on  the  starch  that 
was  shipped,  but  his  son's  name,  J.  A.  Hubbert.  I  asked  him  if 
he  had  no  interest  in  it.  He  stated  distinctly  he  had  the  profits 
arising  from  it,  and  that  he  superintended  its  manufacture.  He 
said  he  had  sold  to  Fales,  Lathrop  &  Co.,  to  Rhodes,  and  to  Potter 
and  McKeever,  three  distinct  lots,  about  sixty  barrels.  He  men- 
tioned he  had  obtained  about  six  cents  for  the  fine.  I  think  this 
was  the  30th  of  May,  or  beginning  of  June.  I  told  him  I  was  in- 
structed by  Thomas  &  Martin  to  request  him  to  comply  with  his 
contract :  that  they  should  hold  him  accountable  for  not  so  doing. 
He  said  very  well  :  he  would  be  considered  liable,  if  he  must  be  so. 
I  told  him  I  was  instructed  to  tell  him  so.  He  did  not  afterwards 
deliver  or  produce  the  captain's  receipts  for  any  as  before." 

The  plaintiff's  counsel  then  offered  in  evidence  certain  letters  of 
the  plaintiffs  to  Thomas  &  Martin,  to  show  the  authority  of  the 
latter  to  make  the  contract  in  question  ;  which  were  objected  to  on 
the  part  of  the  defendant,  but  admitted  and  read  to  the  jury. 

The  witness  Stokes  then  further  testified,  that  there  had  been  a 
previous  contract  between  the  plaintiffs  and  defendant,  viz.  in  May 
1834.  This  contract  was  offered  in  evidence  by  the  plaintiff's 
counsel,  and  objected  to  :  but  admitted  by  the  judge,  and  read  to 
the  jury,  as  follows  : 

"  I  have  this  day  contracted  with  and  sold  to  Thomas  &  Mar- 
tin all  the  starch  which  I  may  manufacture  this  year,  or  have  manu- 
factured *by  my  agency ;  hereby  binding  myself  that  the  r*oo 
works  which  I  am  interested  in  and  control,  being  three 
mills,  shall  not  be  increased  within  the  above  specific  time,  and  that 
the  quantity  shall  not  exceed  1200  barrels;  the  fine  at  five  cents, 
and  the  superfine  at  seven  cents;  barrels  twenty  cents;  delivera- 
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ble  on  board  of  vessels  for  Providence  or  elsewhere,  free  of  expense ; 
payable  in  cash  on  delivery ;  the  quality  warranted  to  be  equal  to 
that  which  I  have  already  delivered  them  this  season.  An  adequate 
allowance  shall  and  will  be  made  for  any  which  shall  not  prove  of 
regular  and  approved  quality,  agreeable  to  this  warrantee ;  or  the 
starch  shall  be  returned,  as  may  be  most  satisfactory.  It  is  agreed 
that  if  wheat  advance  so  as  to  exceed  $1.20  per  bushel,  a  propor- 
tionate advance  shall  be  made  on  the  pound  of  starch,  equal  to  one- 
third  of  a  cent  per  pound,  for  ten  cents  on  the  bushel ;  and  that  if 
wheat  decline  so  as  to  go  below  $1.00  per  bushel,  a  corresponding 
reduction  in  the  price  of  starch  shall  be  made. 
Philada.  May  19,  1834. 

"  It  is  understood  that  I  am  to  allow  Thomas  &  Martin  their  com- 
mission on  the  above  contract  and  sale,  say  on  the  fine  starch  five 
per  cent,  and  on  the  superfine  two-and-a-half." 
"  Agreed  to  and  confirmed  by 

(Signed)  THOMAS  &  MARTIN. 

(May)  5  Mo.  19,  1834." 

The  witness  then  proceeded : 

"  Mr.  Hubbert  agreed  to  supply  the  starch  according  to  the  con- 
tract; he  supplied  none  after  to  my  knowledge.  I  have  no  knowl- 
edge of  any  other  contract.  Mr.  Hubbert  said  they  would  not 
have  the  rough,  and  they  should  not  have  the  smooth.  He  had 
two  mills  in  1835 ;  three  mills  in  the  same  factory  in  1834.  I 
have  no  knowledge  of  the  profits  of  starch  bought  at  that  rate. 
The  barrels  would  average  about  two  hundred  and  then  pounds 
gross,  and  one  hundred  and  ninety  net.  We  paid  for  starch  on 
other  contracts  made  in  1835,  the  market  price  at  the  commence- 
ment of  the  season,  five  and  one-third  for  fine,  and  seven  and  one- 
third  for  superfine.  In  April  and  May  the  market  varied  from  six 
and  one-third  for  fine  to  eight  and  one-third  for  superfine.  The 
rates  varied  throughout  the  season  between  those  prices,  governed 
very  much  by  the  price  of  wheat.  Starch  rose  and  fell  as  the  price 
of  wheat  rose  and  fell.  Wheat  varied  from  $1.27  or  $1.28  to 
$1.60,  per  bushel  throughout  the  season  ;  like  flour,  starch  was 
influenced  by  wheat.  Mr.  Bowen  was  on  here  just  before  this  con- 
tract was  made.  He  was  advised  in  the  store  of  Thomas  &  Martin 
of  the  progress  of  the  contract."  The  counsel  for  the  plaintiffs 
then  proposed  to  ask  what  passed  in  the  counting-house  of 
jito^-i  Thomas  &  Martin  between  *Mr.  Bowen  and  them  in 
regard  to  their  authority  to  make  this  contract  prior 
to  its  execution,  to  which  the  counsel  for  the  defendant  objected, 
and  the  judge  overruled  the  objection,  to  which  the  defendant 
excepted,  and  the  question  was  put  by  the  plaintiff's  counsel  to  the 
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•witness,  who  said,  "  The  contract  was  presented  in  the  same  shape 
as  the  year  before.  A  copy  of  the  proposed  contract  was  shown  to 
Mr.  Bowen.  Thomas  &  Martin  stated  to  him  that  Hubbert  made 
difficulties  about  signing  that  contract.  Mr.  Bowen  was  surprised 
that  he  should  hesitate  to  sign  the  contract,  and  addressed  him  a 
note.  I  don't  pretend  to  say  it  was  the  same  paper:  it  was  the 
same  in  purport.  I  read  them  both;  was  familiar  with  them.  I 
did  not  see  the  note.  I  saw  Mr.  Bowen  go  to  the  desk  and  write. 
I  don't  know  to  whom  the  note  was  given.  The  contract  was  signed 
about  three  days  after  or  four."  The  witness  being  cross-examined 
by  the  defendant's  counsel,  further  said,  "  The  contract  was  exe- 
cuted at  No.  10  North  Front  street.  I  don't  know  which  of  the 
firm  of  Thomas  &  Martin  were  by  at  the  time ;  one  of  them  was 
by.  I  can't  say  which.  I  don't  recollect  whether  the  contract  was 
produced  at  the  time  by  Mr.  Hubbert  or  by  one  of  the  firm.  I 
can't  say  if  the  contract  was  drawn  on  the  day  it  was  signed,  or 
whether  it  was  drawn  while  the  parties  were  there.  I  was  present 
at  the  counting-room  when  this  contract  was  talked  of  previous  to 
the  first  of  April  1835.  I  can't  say  if  Mr.  Hubbert  signed  at  the 
counting-room  or  brought  it  there  signed.  I  can't  say  if  the  con- 
tract was  executed  or  in  a  state  of  being  made  at  the  time  it  was 
produced  there.  I  can't  give  any  answer  on  the  subject  whether  I 
was  present  at  the  time  the  agreement  was  made.  I  heard  frequent 
conversations  previous  to  the  first  of  April,  but  I  don't  know  that 
the  contract  was  ratified  before  that  day.  I  know  the  contract 
was  ratified  on  the  first  of  April.  I  saw  Mr.  Hubbert  then,  and 
saw  the  contract  after  he  left  the  store,  with  the  defendant's  signa- 
ture to  it.  I  don't  know  that  I  saw  the  contract  in  Mr.  Hubbert's 
hands  that  day.  I  saw  one  of  the  firm  have  it  in  his  hand  that  day, 
but  I  can't  say  if  Mr.  Hubbert  was  there  at  the  time.  I  don't 
remember  any  distinct  observation  made  by  either  of  the  firm  to 
Mr.  Hubbert  in  relation  to  the  contract  on  that  day,  nor  by  Mr. 
Hubbert  to  the  firm,  nor  by  either  of  the  parties  when  the  contract 
was  before  them  respecting  it.  My  interest  in  the  firm  commenced 
January  1st  1837.  Mr.  Hubbert  had  been  paid  by  a  check  drawn 
by  Thomas  &  Martin.  They  bought  of  Mr.  Hubbert  for  orders. 
They  generally  bought  with  an  understanding  it  was  for  orders. 
We  did  not  communicate  the  names  of  principals  when  we  bought 
small  orders.  That  is  the  handwriting  of  Thomas  &  Martin." 
The  witness  then  read  the  paper  at  the  request  of  the  defendant's 
counsel  to  the  jury,  as  follows:  "Sold  this  day  to  Thomas  &  Mar- 
tin, one  hundred  and  twenty  barrels  of  fine  starch,  of  the  best 
quality,  to  be  delivered  as  soon  as  made  at  five  cents  per  pound, 
allowing  them  five  per  cent.  *discount  for  commissions.  r*oz 
Philadelphia  May  3d  1834."  "I  don't  know  if  this  con- 
tract was  executed.  The  starch  was  shipped  under  the  direction 
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of  Thomas  &  Martin ;  he,  the  defendant,  delivered  it.  Thomas  & 
Martin  filled  up  the  bills  of  lading,  and  had  them  signed.  Mr. 
Hubbert  was  at  dinner  when  I  called.  I  asked  him  if  he  intended 
to  furnish  more  starch.  I  made  reference  in  my  question  to  the 
written  contract.  I  was  sent  by  Thomas  &  Martin.  He  did  not 
say  that  he  had  offered  them  the  starch  he  had  made.  I  have  been 
called  upon  to  take  notice  of  conversations ;  never  as  a  witness  to 
a  contract.  I  don't  remember  seeing  either  of  the  plaintiffs  here 
more  than  once  in  1835.  Mr.  Bowen  was  here  the  latter  part  of 
one  or  two  days;  said  he  would  write  the  defendant  a  note;  sat 
down  at  the  table.  That  is  all  I  know  of  it.  Forty-eight  barrels 
were  delivered  under  the  contract.  They  were  shipped  by  Thomas 
&  Martin.  Never  saw  plaintiffs  and  defendant  together.  I  can't 
give  any  reason  why  the  last  contract  was  not  signed  by  Thomas  & 
Martin.  I  said  six  and  two-thirds  and  eight  and  two-thirds,  but 
it  should  be  six  and  one-third  and  eight  and  one-third.  We  pur- 
chased a  great  deal  of  starch  per  orders  for  different  people,  hence 
I  get  my  knowledge  of  the  market  price,  and  from  the  books  of 
Thomas  &  Martin  entries  made  therein  by  all  in  the  store.  I  made 
some  of  the  entries,  and  referred  therein  to  my  own  entries  for  the 
price  of  starch  in  1835,  when  the  contract  was  made  with  the 
defendant,  it  was  at  about  the  market  price — five  and  one-third 
and  seven  and  one-third,  that  was  the  market  price  about  that  time, 
and  the  subsequent  increase  of  price  was  regulated  by  the  increase 
of  the  price  in  wheat."  On  his  re-examination  the  witness  said, 
"  Forty-eight  barrels  I  think  were  delivered  by  the  defendant  under 
the  contract  of  1835.  I  don't  know  of  any  refusal  to  take  the 
rough.  I  frequently  settled  starch  accounts  in  1835.  I  thus 
derived  a  knowledge  of  the  price  of  starch.  I  called  on  Neil  & 
Barret  and  got  the  price  of  wheat  throughout  the  year."  The 
plaintiffs'  counsel  then  asked  what  was  the  usual  advance  in  profit 
in  starch  in  1835  in  Philadelphia  and  Providence,  to  which  the 
defendant's  counsel  objected,  but  the  objection  was  overruled  by  the 
judge,  and  the  defendant  excepted,  and  the  witness  proceeded. 
"  As  respects  this  market  I  can't  say ;  our  purchases  were  for 
others.  As  respects  Providence  market  I  have  no  knowledge  but 
from  men  there,  told  to  me  here  from  persons  connected  in  that 
business.  When  I  say  market  price  I  mean  the  price  of  the  man- 
ufacturers. This  is  a  bill  of  lading  of  April  8th  1835 ;  Schooner 
R.  Rush,  forty-eight  barrels  of  starch  shipped  by  Thomas  &  Martin, 
fine,  to  plaintiffs.  There  is  another  September  4th  1834,  by  Thomas 
&  Martin;  this  is  Thomas  &  Martin's  bill  of  lading  book;  all  the 
bills  of  lading  for  defendant's  starch  literally  like  these.  (Books 
given  in  evidence.)  This  letter  is  their,  Thomas  &  Martin's,  hand- 
writing, dated  June  6th  1835.  When  defendant  would  deliver  the 
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starch  to  the  vessel,  and  brought  a  receipt  *from  the  captain     r*oc> 
of  the  vessel,  the  bills  of  lading  were  signed  to  us  by  the 
captain." 

James  Martin  was  then  called  by  the  plaintiffs,  and  being 
affirmed  on  his  voir  dire,  said  that  he  had  no  interest  in  the  con- 
tract, that  he  was  one  of  the  firm  of  Thomas  &  Martin.  "  I  have 
made  no  assignment  of  this  contract  to  any  one.  Thomas  &  Martin 
have  brought  suit  against  the  defendant  for  the  commissions  named 
in  this  contract.  Thomas  &  Martin  brought  this  suit  and  employed 
counsel.  I  was  there,  in  Providence,  in  1835,  in  July  ;  the  plain- 
tiffs gave  us  no  instructions  in  July  to  bring  this  suit.  I  have  not 
a  farthing's  interest  in  this  suit.  They  gave  us  instructions  to  con- 
sult counsel,  and  conditionally  to  bring  suit  against  the  defendant." 
The  defendant  then  objected  to  the  competency  of  the  witness  to 
prove  the  matters  proposed  to  be  proved  by  him,  by  the  plaintiffs, 
which  objection  was  overruled  by  the  judge  ;  exception  taken,  and 
the  witness  being  affirmed  in  chief,  testified  as  follows :  "  We  were 
the  agents  of  the  two  parties,  both  understanding  we  were  so.  This 
agreement  of  the  1st  of  April  1835,  was  executed  under  that 
agency.  I  believe  the  defendant  knew  who  the  starch  was  for,  by 
frequent  reading  of  letters  of  plaintiffs  to  us.  I  have  read  them  to 
him,  and  he  has  handled  them  himself.  We  also  read  him  our  own 
letters  addressed  to  the  plaintiffs.  The  contract  was  made  at  the 
request  of  the  plaintiffs,  and  under  their  direction.  Their  direction 
was  by  letter,  and  one  of  them  was  here  in  March,  and  he  verbally, 
and  after  by  letter  when  here  ;  he  wished  it  to  be  done,  as  it  had 
been  made  the  previous  year.  I  told  the  defendant  that  the  plain- 
tiffs would  wish  to  have  superfine  alone,  but  if  he  would  not  agree 
to  that,  then  they  would  take  fine  and  superfine  both,  as  the  year 
before.  The  agreement  was  verbally  made  by  myself  several  days 
before  it  was  ratified  in  writing.  There  was  but  one  delivery  after 
the  contract  was  made.  I  never  had  any  connection  with  him  after 
the  contract  was  given  up  or  broken  by  him.  I  knew  the  price  of 
starch  that  year  by  what  I  heard  from  others ;  there  were  frequent 
settlements  made  with  others,  and  purchases  made  from  others  as 
agent  for  plaintiffs  ;  market  price  to  buy  that  year,  1835,  in  April, 
fine,  five  and  one-third, — super,  seven  and  one-third  ;  that  was  the 
price  in  the  contract.  Defendant's  starch  could  not  have  been  had 
except  from  himself.  I  had  a  good  knowledge  of  the  general 
supply  of  starch  in  this  market  that  season.  I  recollect  that  year 
only  one  manufacturer  of  super  but  what  was  then  engaged.  Don't 
know  of  any  but  the  defendant  from  whom  the  super  could  have 
been  got  that  year.  Don't  know  that  we  could  have  got  that 
amount  from  Kebb.  Defendant's  super  very  good,  with  the  excep- 
tion of  "  Cider  Spring."  No  starch  had  better  character  in  Provi- 
dence ;  this  as  to  fine  and  super,  our  own  observation  limited. 
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Only  acted  as  agent,  and  there  it  closed.  The  plaintiffs  fully 
apprised  of  the  contract  we  made  with  Hubbert.  The  plaintiffs 
*871  *received  the  starch  forwarded  to  them.  Never  had  conver- 
J  sation  with  defendant  about  the  contract,  after  the  contract 
was  made  ;  we  received  no  commissions  from  the  plaintiffs." 
On  cross-examination — "  The  contract  was  in  Jacob  Thomas's 
writing.  I  was  not  present  when  the  defendant  signed  it.  I 
understood  there  was  a  counterpart.  I  don't  know  there  was  a 
counterpart." 

John  B.  McKeever,  a  witness  produced  on  the  part  of  the  plain- 
tiffs, was  asked :  "  What  did  you  pay  the  defendant  for  starch  in 
May  1835  ?"  The  question  was  objected  to  by  the  defendant,  but 
admitted,  and  the  witness  proceeded.  "  On  the  28th  of  May  1835, 
I  paid  the  defendant  six  cents,  two  and  a  half  per  cent,  off,  for  cash, 
for  twenty-seven  barrels  of  fine  starch  ;  20th  of  May  1835,  paid 
him  six,  two  per  cent.  off.  Twelve  barrels  here  on  the  bills  of  the 
defendant."  Cross-examined. — "I  don't  know  when  this  starch 
was  made,  in  1834  or  5.  Bought  on  our  own  account ;  two  per 
cent,  not  a  commission.  Don't  know  the  price  of  wheat  in  May. 
Price  of  starch  regulated  in  some  degree  by  the  price  of  wheat.  I 
don't  know  of  any  body  who  buys  here  from  manufacturers  and 
sells  again  here."  Re-examined  in  chief. — "  I  know  the  price  of 
starch  in  1835  in  Providence."  The  witness  was  then  asked,  what 
difference  there  was  in  the  buying  price  here  and  selling  price  in 
Providence  in  1835,  which  was  objected  to  by  the  defendant,  but 
admitted,  and  the  witness  said, — "  The  Providence  market  made 
us  a  handsome  profit,  at  least  of  six  per  cent,  on  the  invoices  for 
the  year  1835.  Can't  say  what  I  made  on  the  Hubbert  starch 
alone."  Re-cross-examined. — "  I  was  not  in  Providence  in  1835. 
I  derive  my  knowledge  from  sales.  Can't  state  a  single  case  to 
whom  sold,  or  price  at  which  sold.  Sold  on  credit  generally  ;  say 
four  months.  Can't  tell  wholesale  price  in  Providence  in  that  year. 
Can't  tell  the  exact  price  of  fine  starch  in  May  and  June  in  Provi- 
dence. I  can  only  speak  of  ourselves,  but  not  of  others.  It  afforded 
us  a  profit." 

The  defendant  then  offered  in  evidence  the  written  agreement  of 
Thomas  &  Martin  and  Strattons,  to  show  that  it  was  ratified  on 
the  27th  of  January  1835,  by  Thomas  and  Martin,  which  was  given 
in  evidence. 

The  evidence  having  been  closed,  the  counsel  for  the  defendant 
requested  the  judge  to  instruct  the  jury  as  follows  : 

1.  That  John  Hubbert  having  bound  himself  in  writing  by  the 
instrument  of  the  1st  April  to  Thomas  and  Martin,  is  by  that  in- 
strument bound  to  them,  and  not  to  the  plaintiffs. 

2.  That  at  law  it  is  not  competent  for  the  plaintiffs  to  show  by 
verbal  proof,  that  the  contract  between  Thomas  and  Martin  and  J 
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Hubbert  was  and  is  so  intended  by  both  parties  to  be  a  contract 
between  the  plaintiffs  and  the  defendants. 

*3.  That  the  plaintiffs,  to  make  it  their  contract,  must  r*oo 
show  authority  to  Thomas  and  Martin  to  make  such  con-  ^ 
tract  in  their  own  name  ;  and  that  the  contract  was  made  pursuant 
to  their  authority,  or  that  the  instrument  has  been  submitted  to 
and  ratified  by  Borden  and  Bowen,  and  that  the  defendant  has 
been  notified  of  such  ratification. 

4.  That  John  Hubbert  having  made  an  express  contract  in  writ- 
ing with  Thomas  and  Martin,  the  law  will  not  imply  from  circum- 
stances or  proof  of  general  agency  by  Thomas  and  Martin  in  their 
behalf,  a  contract  between  the  plaintiffs  and  the  defendant. 

5.  That  the  defendant  is  not  liable  under  his  contract  for  not 
delivering  1000  barrels  of  starch,  but  is  liable  only  for  not  deliver- 
ing the  starch  proven  to  have  been  made  by  him. 

6.  That  the  measure  of  damages  is  the  difference,  if  any,  between 
the  price  stated  in  the  agreement  and  the  value  of  starch  above  the 
advance  of  one-third  of  a  cent  per  pound  for  every  10  cents  in 
advance  of  wheat  per  bushel,  at  the  time  of  the  defendant's  refusal 
to  deliver  the  same  at  Philadelphia. 

7.  That  Thomas  and  Martin,  acting  as  agents  for  Borden  and 
Bowen,  in  making  a  contract  with  John  Huhbert  in  writing,  in 
which  Thomas  and  Martin  and  John  Hubbert  appear  to  be  parties, 
cannot  act  as  agent  for  John  Hubbert  in  making  such  contract 
with  him. 

The  judge  then  delivered  his  charge  to  the  jury  in  substance  as 
follows : 

The  first  question  is,  was  there  a  contract  between  the  parties  ? 
The  defendant  maintains  the  negative ;  in  the  first  place  in  point 
of  strict  law  ;  and  secondly  in  point  of  fact. 

As  to  the  law,  it  is  said  that  the  paper  of  the  first  of  April  1835, 
concluded  the  defendant  with  Thomas  and  Martin,  and  no  one  else ; 
and  that  it  is  not  competent  to  the  plaintiffs  to  prove  that  the  con- 
tract really  was  between  the  plaintiffs  and  the  defendant. 

This  is  the  proposition  into  which  the  1st,  2d,  3d.  4th,  and  7th 
of  the  defendant's  written  points  may  be  resolved. 

It  is  to  be  observed,  that  the  plaintiffs  do  not  declare  on  a  writ- 
ten contract.  Upon  this  part  of  the  case  I  state  the  law  to  be,  that 
if  the  jury  are  satisfied  from  all  the  evidence  that  the  plaintiffs 
authorized,  either  by  letter  or  verbally,  Thomas  and  Martin  to 
make  a  contract  for  them  with  the  defendant ;  that  it  was  made 
accordingly  ;  and  that  the  terms  of  it  are  set  forth  in  the  paper  of 
the  first  of  April,  1835 ;  or  if  the  jury  are  satisfied  that,  after  such 
a  contract  was  made  with  the  defendant  on  behalf  of  the  plaintiffs, 
the  plaintiffs  recognised  and  confirmed  it,  either  by  letter,  by  words, 
or  by  acts,  the  plaintiffs  would  be  bound  by  it  to  the  defendant, 
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notwithstanding  the  form  of  the  written  instrument  of  the  1st  of 
April  1835 :  and  being  so  bound  to  the  defendants,  the  defendant 
is  equally  bound  to  them. 

The  written  paper  of  the  1st  of  April  1835  is  not  in  truth  the 
*oq-i  *contract ;  it  is  but  a  statement  of  the  terms.  If  it  had  not 
been  signed  by  any  one,  but  had  yet  been  recognised  by 
both  plaintiffs  arid  defendant  as  containing  the  terms  of  a  contract 
between  them,  it  could  be  used  as  evidence  by  either  party  :  and  to 
exclude  additional  testimony  showing  who  the  real  contracting  par- 
ties were,  would  be  a  misapplication  of  the  general  rule  which  pro- 
hibits the  admission  of  parol  evidence  to  destroy,  control,  add  to,  or 
alter  a  written  instrument. 

The  judge  then  summed  up  the  evidence  as  to  the  existence  of  a 
contract,  and  the  alleged  breach  of  it ;  and  submitted  the  questions 
of  fact  to  the  decision  of  the  jury. 

The  judge  then  summed  up  the  evidence  in  relation  to  the  claim 
for  damages,  and  leaving  all  questions  of  fact  to  the  determination 
of  the  jury,  noticed  the  5th  and  6th  of  the  written  points  of  the 
defendant's  counsel. 

The  judge  said,  that  there  is  a  general  rule  as  to  the  standard  of 
damage  which  the  law  enjoins,  wherever  it  is  susceptible  of  appli- 
cation. It  is  this :  the  measure  of  damage  is  the  difference  between 
the  price  contracted  for,  and  the  price  at  the  time  and  place  of  deli- 
very. 3  Wheat.  200 ;  7  Cowan  681.  He  explained  the  general 
grounds  of  the  rule,  and  remarked,  that,  there  are  some  cases  in 
which  it  cannot  apply;  inasmuch  as  the  reasons  on  which  it  is 
founded  entirely  fail  to  operate.  For  instance,  if  the  vendee  had 
advanced  his  money  to  the  vendor,  and  so  has  not  the  means  of 
effecting  another  purchase  ;  or  if  there  be  no  goods  of  a  similar  kind 
in  the  market,  so  that  price  cannot  be  affirmed  in  regard  to  them. 

In  the  case  before  us,  no  money  was  advanced ;  and  the  inquiry 
then  presents  itself,  was  there  a  market  price  at  the  time  and  place 
of  delivery  ? 

The  judge  here  instructed  the  jury  to  reject  every  thing  that 
was  stated  by  the  witnesses  as  to  market  price  or  profits  at 
Providence.  He  said  that  the  evidence  had  been  allowed  under 
a  misapprehension  on  the  part  of  the  judge  as  to  the  construc- 
tion of  the  terms  of  the  contract  relative  to  the  point  of  de- 
livery ;  and,  being  altogether  immaterial  to  the  case,  should  be 
disregarded. 

The  place  of  delivery  was  on  board  of  vessels  at  Philadelphia  ; 
the  destination  not  being  an  ingredient  to  the  contract. 

The  time  comprehended  the  season  or  the  year,  as  the  two  mills 
of  the  defendant,  which  were  not  to  be  increased,  could  furnish  the 
article. 

As  to  the  market  price  at  Philadelphia  during  the  season  in 
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question,  the  judge  summed  up  the  testimony,  and  left  the  questions 
of  fact  to  the  jury. 

He  added,  that  though  the  defendant  is  liable  under  the  contract 
only  for  the  delivery  of  the  starch  he  actually  manufactured,  yet  as 
the  contract  was  based  upon  a  supposition  on  both  sides,  that  the 
defendant  might  be  able  to  make  as  much  as  1000  barrels  ;  and  as 
*Q01  *^ie  a^one  '8  cognisant  of  what  really  was  made,  the  burthen 
J  of  proof  on  this  point  was  thrown  upon  him ;  and  in  the 
absence  of  all  explanation,  the  jury  will  be  justified  in  assuming 
that  1000  barrels  were  manufactured.  If  a  smaller  quantity  be 
shown  to  have  been  all  that  was  manufactured,  then  the  actual 
quantity  will  be  assumed  by  the  jury. 

The  judge  also  said,  that  if  the  defendant  had  failed  to  comply 
with  his  part  of  the  contract,  and  now  rested  his  justification  in 
part  or  in  the  whole  upon  a  change  from  time  to  time  during  the 
season  in  the  market  price  of  wheat,  the  jury  might  expect  him  to 
furnish  any  additional  evidence  necessary  to  sustain  that  defence. 
If  a  more  minute  knowledge  on  this  point  was  important  to  the 
defence,  and  the  defendant  had  it  in  his  power  to  furnish  it,  and 
omitted  to  do  so,  the  jury  might  presume  most  strongly  against 
him  within  the  limits  of  the  contract,  and  the  testimony  already 
before  them. 

The  judge  left  it  to  the  jury  to  determine  for  themselves,  whether 
the  general  rule  that  had  been  laid  down  as  to  the  measure  of 
damage  could  be  applied  under  the  circumstances  of  this  contro- 
versy ;  if  it  could,  it  was  their  duty  to  adopt  it.  If  it  was  inappli- 
cable, he  said  the  law  furnished  no  precise  standard  of  damage,  and 
the  jury,  looking  at  the  whole  case,  must  exercise  a  sound  judgment 
upon  the  subject. 

The  defendant's  counsel  excepted  to  this  charge  ;  and  the  jury 
having  found  a  verdict  for  the  plaintiff,  this  writ  of  error  was  taken 
out ;  and  the  following  errors  assigned : 

1.  The  evidence  did  not  sustain  the  declaration. 

2.  The  suit  was  commenced  before  the  expiration  of  the  period 
within  which  the  contract  was  to  be  performed. 

3.  The  court  erred  in  admitting  all  the  evidence  excepted  to  by 
the  plaintiff  in  error,  upon  the  trial,  viz  : 

1.  The  agreement  of  April  1st,  1835. 

2.  The   evidence   of    the    conversation  between    Hubbert   and 
Thomas  &  Martin  when  the  agreement  was  made. 

3.  The  evidence  of  Stokes  of  conversation,  between  him  and 
Hubbert,  of  June  1835. 

4.  The  whole  of  Stokes's  evidence. 

5.  The  seven  letters  of  defendant  in  error  to  Thomas  &  Martin. 

6.  The  answer  by  Stokes  to  the  question  :  viz.     "  What  passed 
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in  the  counting-house  of  Thomas  &  Martin  between  them  and 
Bowen,  in  regard  to  authority  to  make  the  contract  ?" 

7.  The  answer  of  Stokes  to  the  question  :   "  What  was  the  usual 
advance  in  profit  on  starch  in  1835,  here  and  in  Providence?" 

8.  The  whole  of  the  testimony  of  James  Martin. 

9.  The  answer  of  McKeever  to  the  question :  "  What  did  you 
pay  defendant  for  starch  in  May  1835  ?" 

*QII          *1Q.  The   answer   of  McKeever   to   the  question,  viz  : 
J      "  What  difference  was  there  in  the  buying  price  here  and 
selling  price  in  Providence,  in  1835  ?" 

4.  The  court  erred  in  charging  the  jury — 

1.  Against  the  points  submitted  for  charge  by  the  plaintiff  in 
error. 

2.  That  the  burthen   of  proof,  as  to  the  amount  of  starch 
manufactured  by  the  plaintiff  in  error  was  thrown   upon 
him  ;   and  that  the  jury  might  presume  that  he  had  made 
1000  barrels  of  starch. 

3.  That  the  jury  might  presume  against  the  plaintiff  in  error 
as  to  the  price  of  wheat,  &c. 

5.  The  whole  charge  was  erroneous. 

Mr.  Kennedy  (with  whom  was  Mr.  F.  E.  Brewster),  for  the 
plaintiff  in  error,  cited  McKennan  v.  Doughman,  1  P.  &  W.  419 : 
Collam  v.  Hooker,  1  Rawle  112 ;  Gilpin  v.  Consequa,  1  Peters's 
C.  C.  Rep.  87  ;  4  Vesey  502  ;  Stackpole  v.  Arnold,  11  Mass.  27  ; 
Heagy  v.  Umberger,  10  S.  &  R.  343 ;  Parkhurst  v.  Van  Cort- 
landt,  1  Johns.  Ch.  282  ;  Meyer  v.  Barker,  6  Binn.  234  ;  Umbe- 
hocker  v.  Russell,  2  Yeates  339  ;  Hopkins  v.  Mehaffey,  11  S.  &  R. 
128;  Campbell  v.  Baker,  2  Watts  84;  Mayhew  v.  Prince,  11 
Mass.  55. 

Mr.  Price  (with  whom  was  Mr.  David  Paul  Brown],  for  the 
defendants  in  error,  cited  Girard  v.  Taggart,  5  S.  &  R.  27  ;  Ham- 
mond on  Parties  to  Actions  32 ;  Livingston  v.  Swanwick,  2  Dall. 
301 ;  Strohecker  v.  Grant,  10  S.  &  R.  241 ;  De  Bolls'  v.  Penn. 
Ins.  Co.,  4  Whart.  74  ;  Mechanics'  Bank  v.  Bank  of  Columbia,  5 
Wheat.  326 ;  Borrekins  v.  Bevan,  2  Rawle  39  ;  Manahan  v.  Col- 
gin,  4  Watts  436  ;  Mehaffy  v.  Share,  2  P.  &  W.  377  ;  2  Smith's 
Leading  Cases  163 ;  Gregory  v.  Setter,  1  Dall.  193 ;  Thompson 
v.  White,  1  Id.  426  ;  German  v.  Gabbald,  3  Binn.  302. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Three  questions  appear  to  embrace  all  that  is 
material  in  the  errors  assigned.  First;  can  this  action  be  main- 
tained in  the  names  of  the  plaintiffs  below,  by  showing  that  the 
written  agreement,  given  in  evidence  on  the  trial,  was  made  by 
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the  defendant  there,  with  Thomas  &  Martin,  for  the  benefit  of  the 
plaintiffs  below ;  and  that  Thomas  &  Martin  were  employed  by 
them  to  obtain  from  the  defendant  the  engagement  contained  in 
said  agreement  on  his  part  to  be  performed,  for  the  breach  of  which 
this  action  has  been  instituted  ?  Second  ;  supposing  the  plaintiffs 
below  to  have  such  an  interest  in  the  engagement  of  the  defendant, 
as  to  enable  *them  to  maintain  the  action  for  a  breach  of  it  r*qo 
in  their  own  names,  had  they  a  right  to  commence  it  before 
the  expiration  of  the  year  therein  mentioned  ?  And  third,  did  the 
learned  judge  of  the  court  below  charge  the  jury  erroneously  or 
not  in  regard  to  the  inference,  which  they  might  draw,  as  to  the 
quantity  of  starch  manufactured  by  the  defendant  within  the  year 
before  the  commencement  of  the  suit,  from  the  circumstance  of  his 
declining  to  show  the  actual  amount;  or  in  regard  to  the  presump- 
tion that  the  jury  might  make,  as  to  the  price  of  wheat  during  the 
same  period,  in  the  absence  of  direct  evidence  showing  precisely 
what  it  was? 

The  first  question  will,  it  is  conceived,  embrace  all  the  bills  of 
exception  taken  to  the  opinion  of  the  court,  admitting  the  evidence 
objected  to  by  the  defendant  below  :  for,  if  the  existence  of  the 
facts  which  the  evidence  was  offered  to  prove,  will  entitle  the  plain- 
tiffs below  to  maintain  the  action,  it  would  seem  to  follow  clearly, 
that  the  evidence  was  admissible.  This,  then,  would  leave  nothing 
in  regard  to  the  evidence  to  be  decided  on,  excepting  its  competency 
to  establish  the  facts ;  which  will  receive  a  passing  notice. 

Though  the  engagement  of  the  defendant  is  reduced  into  writing, 
yet  it  is  considered  in  law  nothing  more  than  a  parol  agreement ; 
that  is,  the  same  as  if  it  had  been  made  verbally,  without  writing. 
And  where  such  an  agreement  has  in  fact  been  made  for  the  benefit 
of  a  third  person,  whose  name  is  not  mentioned  in  it,  I  apprehend 
it  has  never  been  doubted  that  parol  evidence  was  admissible  to 
show  that  the  fact  was  so  ;  as  also  the  name  or  names  of  persons  for 
whose  benefit  it  was  intended.  It  is  every  day's  practice  to  admit 
parol  evidence  for  the  purpose  of  establishing  a  use,  and  showing 
who  is  the  beneficiary,  where  it  does  not  appear  upon  the  face  of 
the  instrument  containing  the  grant  or  creating  the  obligation  : 
and  this  may  be  done  even  where  the  instrument  is  under  seal, 
unless  it  relates  to  lands,  and  the  admission  of  such  evidence  should 
be  thought  to  contravene  the  act  of  assembly  against  frauds  and 
perjuries.  It  is  a  great  misapprehension  to  suppose  that  the  admis- 
sion of  parol  evidence  for  such  purpose  trenches  upon  the  general 
rule  which  prohibits  the  admission  of  such  evidence  for  the  purpose 
of  altering  a  written  agreement,  by  either  adding  to  or  taking  any 
thing  from  it.  To  prove,  by  such  evidence,  the  interest  of  a  third 
person  in  the  written  agreement,  does  not  in  general  vary  or  con- 
tradict it  in  any  respect  whatever ;  but  is  affected  by  proving  an- 
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other  agreement  or  understanding  between  the  beneficiary  and  one 
of  the  parties  to  the  written  instrument;  which  is  perfectly  recon-  ' 
cilable  therewith,  or  at  most,  never  prejudices  the  rights  or  increases  ' 
the  obligation  of  the  other  party  thereto.  So  far,  therefore,  as  the 
evidence  offered  by  the  plaintiffs  below,  tended  to  prove  their  in- 
terest in  the  contract  made  with  the  defendant  by  Thomas  &  Mar-  * 
tin,  by  showing  that  it  was  made  by  Thomas  &  Martin,  under  the 
authority  of  the  plaintiffs,  and  for  their  benefit,  it  was  clearly 
*qr>-|  admissible.  But  whether  the  *establishment  of  this  fact 
be,  in  law,  sufficient  to  enable  the  plaintiffs  below  to  main- 
tain such  an  action  as  the  present,  in  their  own  names,  for  a  breach 
of  the  engagement  of  the  defendant,  made  to  Thomas  &  Martin 
personally,  without  any  mention  of  them  as  agents  for  the  plain- 
tiffs, might  probably  at  one  time  in  England  have  been  a  question 
upon  which  judges,  and  courts,  possibly,  would  have  differed  in 
opinion.  For  on  the  question,  where  a  promise  is  made  to  one  for 
the  benefit  of  another,  whether,  in  case  of  a  breach  of  such  promise, 
the  action  ought  to  be  brought  in  the  name  of  the  promisee  or  tbe 
beneficiary,  we  have  decisions  that  seem  to  be  irreconcilable  with 
each  other.  According  to  1  Rolle  Abr.  30  L.  44,  31  L.  15,  it  was 
ruled,  that  the  action  of  assumpsit  might  be  maintained  by  him,  to 
whom  the  promise  made,  notwithstanding  the  benefit  accrued  to 
another ;  as  if  a  man  promise  A.  to  give  money  to  his  daughter, 
when  she  marries,  A.  may  have  the  action.  See  also  1  Com.  Dig. 
tit.  Action  upon  the  Case  upon  Assumpsit,  (E).  So  in  Taylor  v. 
Foster,  Cro.  Eliz.  807,  where  the  defendant,  in  consideration 
that  the  plaintiff  would  marry  his  daughter,  assumed  to  pay 
for  him  to  J.  S.,  to  whom  he  was  indebted,  100?. ;  and  held  that 
the  action  would  lie.  But  in  Scott  v.  Hawes,  Cro.  Eliz.  619,  652, 
it  was  held,  that  the  father  could  not  maintain  assumpsit  on  a 
promise  made  to  him  by  the  defendant  to  pay  200Z.  to  the  son  of 
the  plaintiff,  in  consideration  that  the  son  would  marry  the  de- 
fendant's kinswoman ;  and  that  the  father  would  assure  to  her 
bonds  of  10?.  per  annum,  for  her  jointure ;  hut  that  the  action  . 
ought  to  have  been  brought  by  the  son.  Likewise  Rippon  v. 
Norton,  Cro.  Eliz.  849,  was  decided  in  conformity  to  the  same 
principle.  So  upon  a  promise  to  B.  to  pay  202.  to  an  infant  at 
his  full  age,  and  to  educate  him  in  the  mean  time,  it  was  held 
that  the  infant  should  have  the  action.  1  Rolle  Abr.  31,  L.  35. 
Or  if  money  be  given  to  A.  to  deliver  to  B.,  B.  may  have  the 
action.  1  Roll  Abr.  7, 1. 10  ;  32  L.  30  ;  Hardr.  321.  See  also  IVin. 
Abr.  333  to  337,  tit.  Actions  of  Assiimpsit  (Z),  where  all  the  old 
cases  are  collected  on  this  subject  and  brought  together.  Ulti- 
mately, however,  in  Button  v.  Poole,  2  Lev.  210;  1  Ventr.  318, 
the  point  seems  to  have  received  great  consideration,  and  to. have 
been  solemnly  decided.  There  the  father  of  the  plaintiff's  wife 
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being  seised  of  a  wood,  which  he  intended  to  sell  to  raise  fortunes 
1  for  his  younger  children,  the  defendant  being  his  heir,  in  consider- 
ation that  he  would  forbear  to  sell  it,  promised  to  pay  his  daughter, 
the  plaintiff's  wife,  1000Z. ;  for  the  non-payment  of  which  the 
action  was  brought,  and  held  by  the  King's  Bench,  that  the  plain- 
tiff might  maintain  it.  This  decision  was  afterwards  affirmed  upon 
writ  of  error  by  the  Exchequer  Chamber.  Some  stress,  it  is  true, 
was  laid  upon  the  nearness  of  the  relationship  between  the  plain- 
tiffs wife  and  her  father,  to  whom  the  promise  was  made.  But  in 
the  later  case  of  Martin  v.  Hinde,  Cowp.  437,  the  principle  of  it 
was  fully  sustained,  where  no  relationship  of  any  sort  existed.  And 
in-Marchington  *v.  Vernon,  1  Bos.  &  Pull.  101,  in  notis,  r*qi 
Buller,  Justice,  says,  "  If  one  person  makes  a  promise  *- 
to  another  for  the  benefit  of  a  third,  that  third  may  maintain  an 
action  upon  it."  Accordingly,  the  late  Mr.  Justice  Duncan,  in 
delivering  the  opinion  of  this  court  in  Strohecker  v.  Grant,  1  S.  &  R. 
241,  lays  it  down,  that  the  person,  for  whose  benefit  the  promise  is 
made,  may  support  an  action  of  assumpsit  for  a  breach  thereof; 
but  not  so  in  the  case  of  a  covenant  made  under  seal  to  one  for  the 
benefit  of  another.  There  the  action  must  be  covenant,  and  brought 
in  the  name  of  the  person  with  whom  the  covenant  is  made :  and 
the  same  rule  as  in  covenant  may  also  be  applicable  to  promissory 
notes  and  bills  of  exchange,  where  the  plaintiffs  in  their  actions 
declare  upon  them.  See  as  to  the  distinction  in  this  respect, 
De  Bolle'  v.  Penn.  Ins.  Co.,  4  Whart.  74.  In  Blymire  v.  Boistle, 
6  Watts  183,  the  rule  which  governs  now  in  the  case  of  parol  con- 
tracts, and  determines  by  whom  the  action  shall  be  maintained, 
seems  to  be  accurately  stated  and  laid  down  by  Mr.  Justice 
Sergeant:  and  upon  it  that  case  was  determined.  The  distinction 
taken  there  is,  that  "  If  one  pay  money  to  another  for  the  use  of  a 
third  person,  or  having  money  belonging  to  another,  agree  with 
that  other  to  pay  it  to  a  third,  action  lies  by  the  person  beneficially 
interested.  But  where  the  contract  is  for  the  benefit  of  the  con- 
tracting party,  and  the  third  person  is  a  stranger  to  the  contract 
and  consideration,  the  action  must  be  by  the  promisee."  In  other 
words,  whenever  such  third  person  must  be  the  loser  or  party 
injured  by  the  non-performance  of  the  promise,  justice  would  seem 
to  require  that  he  should  be  permitted  to  maintain  the  action  ;  and 
more  especially  in  those  cases  where  the  consideration  for  making 
such  promise  is  to  come  from  him.  It  is  true  that  in  most  of  the  cases 
stated  or  referred  to  above,  if  not  in  all,  the  party  for  whose  use  or 
benefit  the  engagement  was  made,  was  mentioned  or  named  at  the 
time ;  but  that  can  make  no  material  difference  to  the  promiser, 
because  generally  it  must  be  a  matter  of  indifference  to  him  whether 
the  promisee  or  a  third  person  is  to  be  benefited  by  the  fulfilment 
of  his  promise.  And  it  will  be  found  in  many  cases  of  contracts, 
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made  by  factors  for  their  employers,  that  the  contracts  were  made 
by  them,  without  their  making  known  their  principals ;  and  that 
the  same  rule,  in  regard  to  the  maintenance  of  actions  for  the 
breach  of  such  contracts,  has  been  held  to  obtain,  as  when  the  con- 
tracts have  been  made  in  the  names  of  the  principals  or  employers, 
excepting  in  some  few  instances ;  for  example,  where  there  is  a 
debt  owing  by  the  factor  to  the  party  promising ;  in  which  case  the 
latter  would  have  a  right  to  set  it  off,  whether  the  suit  was  brought 
in  the  name  of  the  factor  or  the  principal,  where  the  factor  con- 
tracts, as  it  were  in  his  own  right  without  disclosing  that  he  has  a 
principal.  The  factor  is  regarded  as  the  instrument  merely  by 
whom  the  principal  acts.  He  may,  it  is  true,  maintain  an  action  in 
his  own  name,  for  a  breach  of  the  contract  made  by  him  for  the 
#qe-i  benefit  of  his  *principal;  but  still  the  principal  may,  not- 
withstanding, take  the  matter  into  its  own  hands  out  of  that 
of  the  factor ;  and  may  maintain  a  suit  in  his  own  name  if  the  con- 
tract should  be  broken  by  the  other  party.  Girard  v.  Taggart,  5 
S.  &  R.  27-8.  We  also  have  the  case  of  Livingston  et  al.  v.  Swan- 
wick,  2  Ball.  300,  where  Samuel  Anderson,  a  broker  of  this  city, 
entered  into  a  written  contract  with  the  plaintiff  of  New  York  in 
the  following  terms :  "  I  do  hereby  engage  to  deliver  to  John  R.  Liv- 
ingston, Esq.,  the  engagement  of  John  Swan  wick,  Esq.,  of  Philadel- 
phia, to  deliver  to  John  R.  Livingston,  Esq.,  aforesaid,  one  hundred 
shares  of  the  bank  stock  of  the  United  States,  on  the  5th  of  January 
next  ensuing,  upon  receiving  from  the  said.  J.  R.  Livingston  payment 
for  the  same,  at  the  rate  of  twenty-one  shillings  and  sixpence  in  the 
pound.  (Signed)  SAMUEL  ANDERSON." 

New  York,  15th  July  1791." 

On  the  trial  of  the  cause,  the  plaintiffs  produced  a  correspond- 
ence between  Anderson  and  the  defendants  in  relation  to  the  contract 
after  it  was  made,  and  then  offered  Anderson  himself  as  a  witness, 
to  prove  that  he  had  received  a  verbal  authority  to  make  the  con- 
tract for  the  defendant;  that  he  had  accordingly  executed  the 
foregoing:  and  that  there  had  been  a  punctual  compliance  with  the 
stipulations  on  the  part  of  the  plaintiffs.  The  defendant  objected 
that  Anderson  was  not  competent  to  prove  his  own  authority  ; 
and  that  he  not  interested  in  the  question,  as  he  had  an  action 
actually  depending  for  his  own  commission  on  making  the  contract. 
The  court,  however,  overruled  this  objection,  saying,  "  that  he  was 
competent  to  prove  every  part  of  the  transaction ;  that  he  was  not 
interested  in  the  event  of  the  suit;  nor  could  the  verdict,  in  that 
action,  be  given  in  evidence  upon  the  trial  of  the  action  for  his 
commission."  It  was  also  objected  then  that  the  written  contract 
was  variant  from  the  one  declared  on,  inasmuch  as  the  written  con- 
tract was  to  deliver  to  J.  R.  Livingston  only,  but  the  action  was  in 
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the  names  of  Brockholst  and  J.  R.  Livingston  ;  which  was  also 
overruled  by  the  court,  who  said  the  objection  to  the  form  of  the 
action  ought  not  to  prevail;  that  the  contract  was  proved  by  the 
testimony  of  Anderson;  and  the  written  paper  was  merely  corrobo- 
rative; that  it  was  understood  at  the  time  of  making  the  contract, 
that  Mr.  Brockholst  and  J.  R.  Livingston  were  jointly  concerned  ; 
and  that  of  course  it  was  made  for  their  joint  benefit.  This  case 
would  seem  to  meet  and  to  overrule  the  most,  if  not  all,  of  the 
exceptions  taken  to  the  opinion  of  the  court  below,  admitting  evi- 
dence, and  likewise  to  the  charge  given  to  the  jury  in  the  case  now 
under  consideration.  It  shows,  first,  That  the  written  engagement 
of  the  defendant  below  was  properly  admitted  in  evidence.  Second, 
That  the  conversation  between  the  defendant  and  Thomas  &  Martin, 
before  the  contract  was  entered  into,  was  rightly  admitted,  for  the 
purpose  of  showing  that  the  defendant  was  informed  by  Thomas  £ 
Martin,  that  it  was  sought  to  *be  made  for  the  benefit  of  r*qa 
the  plaintiffs.  Third,  That  the  conversation  between  the 
defendant  and  Stokes,  who  was  directed  by  Thomas  &  Martin  to 
call  on  the  defendant  in  order  to  ascertain  from  him  whether  he  had 
been  making  and  disposing  of  his  starch  otherwise  than  to  the 
plaintiffs,  or  the  orders  of  Thomas  &  Martin,  was  not  only  proper, 
but  was  the  very  best  evidence  to  prove  what  was  indispensably 
requisite,  in  order  to  maintain  the  action  ;  that  is,  a  breach  of  the 
contract  on  the  part  of  the  defendant,  and  a  determination  not  to 
fulfil  it.  Fourth,  That  the  correspondence  between  the  plaintiffs 
and  Thomas  &  Martin  was  properly  admitted,  because  it  showed 
the  authority  which  the  latter  had  from  the  former  to  make  the 
contract  on  their  behalf,  and  likewise  the  terms  and  conditions 
upon  which  it  was  to  be  made  with  the  defendant.  Fifth,  That 
Mr.  Martin  was  a  competent  witness  to  prove  every  part  of  the 
transaction,  as  also  his  authority  to  act  in  it  for  the  plaintiffs. 
Sixth,  That  the  variance  alleged  by  the  counsel  for  the  defendant, 
to  exist  between  the  contract  and  the  declaration,  was  wholly  imma- 
terial in  point  of  either  law  or  fact.  For  the  declaration  was  not 
drawn  upon  the  written  contract,  as  in  the  case  of  an  action  founded 
upon  a  deed,  specialty,  or  promissory  note.  But  the  written  agree- 
ment, in  connection  with  the  evidence  showing  that  it  was  made 
for  the  benefit  of  the  plaintiffs,  was  all  admissible,  and  went  to 
prove  very  fully  the  contract  set  out  in  the  declaration.  And  "it 
would  be,"  as  the  learned  judge  of  the  court  below  said,  "a  mis- 
application of  the  general  rule,  which  prohibits  the  admission  of 
parol  evidence  to  destroy,  control,  add  to,  or  alter  a  written  instru- 
ment," to  exclude  oral  evidence  from  showing  that  the  party  named 
in  the  instrument,  to  whom  the  promise  is  made,  was  in  reality  the 
agent  or  factor  of  the  plaintiff,  and  that  he  obtained  the  promise 
for  the  benefit  of  such  plaintiff.  In  no  case  will  such  evidence, 
6  WHARTON — 7 
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though  admitted,  be  suffered  to  prejudice  the  rights  of  the  promiser ; 
and  generally  it  is  for  his  advantage  that  it  should  be  admissible, 
because  it  will  increase  his  security,  by  making  the  principal  as 
well  as  the  agent  liable  to  him  for  what  he  will  be  entitled  to  receive 
in  consideration  of  his  having  fulfilled  his  engagement.  For 
instance,  in  the  present  case,  Thomas  &  Martin  by  taking  the 
written  engagement  of  the  defendant  below  to  themselves  person- 
ally, impliedly  at  least,  become  bound  thereby  to  pay  the  defendant 
for  the  starch,  as  it  should  be  delivered  by  him  to  them,  according 
to  his  undertaking:  and  had  the  defendant  gone  on  and  fulfilled 
his  engagement,  and  Thomas  &  Martin  had  failed  to  pay  him,  he, 
by  showing  that  they  were  the  factors  or  agents  of  the  plaintiffs 
in  the  transaction,  would  have  had  a  right  to  have  demanded 
payment  from  the  plaintiffs,  and  to  have  compelled  it  by  suit  if 
necessary. 

Having  shown  that  the  interest  and  connection,  which  it  was 
proved,  the  plaintiffs  had  with  the  contract,  made  with  the  defend- 
ant by  Thomas  &  Martin,  were  such  as  to  enable  them  to  main- 
#0-7-1  tain  *a  suit  against  the  defendant,  in  their  own  names, 
-*  for  a  breach  of  it,  we  come  now  to  the  consideration  of 
the  second  question.  Had  they  a  right  to  commence  it  before 
the  expiration  of  the  year  ?  From  the  nature  of  the  contract 
and  the  evidence  given  on  behalf  of  the  plaintiffs,  on  the  trial 
below,  it  is  impossible  to  doubt  of  their  right  to  maintain  this  action 
at  the  time  they  brought  it,  and  indeed,  as  it  would  seem  from  the 
evidence,  might  have  brought  it  long  before,  notwithstanding 
the  year  was  not  up.  Although  the  plaintiffs  were  to  have  all  the 
starch  which  should  be  manufactured  by  the  defendant  within 
the  year,  yet,  according  to  a  fair  interpretation  of  the  contract,  the 
defendant  was  bound  to  let  the  plaintiffs  or  Thomas  &  Martin  for 
them,  have  it  as  it  should  be  made.  That  such  was  the  intention 
of  the  parties,  is  most  clearly  indicated  by  the  terms  of  the  con- 
tract, and  the  subject-matter  of  it.  It  is  the  universal  practice  of 
the  manufacturers  of  such  article  to  dispose  of  it  as  soon  as  con- 
venient after  being  made ;  and  the  evidence  goes  to  show  that  such 
was  the  practice  of  the  defendant;  for  shortly  after  making  the 
contract  he  delivered  to  Thomas  &  Martin,  for  the  plaintiffs,  forty- 
eight  barrels  ;  but  instead  of  continuing  thereafter  to  deliver  it  as 
made  by  him,  he,  in  direct  violation  of  his  contract,  sold  and 
delivered  it  to  other  persons.  The  instant  that  he  thus  disposed  of 
any  portion  of  the  starch  manufactured  by  him  within  that  year,  he 
broke  his  engagement  with  the  plaintiffs,  and  became  liable  to  be 
sued  by  them.  By  disposing  of  his  starch  to  other  persons  than 
the  plaintiffs,  he  not  only  deprived  the  latter  of  it,  when  they, 
according  to  his  engagement,  were  entitled  to  have  it,  but  he  put  it 
out  of  his  power  to  deliver  it  to  them  at  any  subsequent  time  what- 
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ever;  and  it  would  seem,  from  the  evidence,  that  he  avowed  his 
determination  to  deliver  no  more  to  them  than  what  he  had  done. 
It  therefore  appears  that  he  has  not  even  the  least  shadow  of  pre- 
tence for  saying  that  the  action  was  brought  prematurely. 

Then  as  to  the  third  question.  Did  the  court  err  in  directing 
the  jury  that,  "as  he  (the  defendant)  alone  was  cognisant  of  what 
he  really  made,  the  burthen  of  proof,  on  that  point,  was  thrown 
upon  him ;  and  in  the  absence  of  all  explanation,  the  jury  would  be 
justified  in  assuming  that  1000  barrels  were  manufactured  :  if  a 
small  quantity  be  shown  to  have  been  all  that  was  manufactured, 
then  the  actual  quantity  will  be  assumed  by  the  jury  ?"  This 
action  was  commenced  a  month  and  twenty  days  before  the  expira- 
tion of  the  year ;  but  probably  after  that  portion  of  the  year,  most 
favorable  for  making  starch,  had  passed  by ;  and  when  the 
defendant  might  possibly  have  manufactured  1000  barrels  of  it.  It 
must  be  presumed  that  he  knew  the  quantity  which  he  had  made 
within  the  year,  anterior  to  the  commencement  of  the  action,  and 
that  he  could  have  shown  on  the  trial,  had  he  pleased,  what  it  was  ; 
a  thing  which  it  would  have  been  difficult,  if  not  impossible,  for  the 
plaintiffs  to  *have  done.  If  the  quantity  actually  manufac-  r*qo 
tured  by  the  defendant  within  the  year,  had  been  less  than 
1000  barrels,  as  it  would  have  been  for  his  benefit  to  have  shown 
it,  it  may  fairly  be  presumed  that  he  would  have  done  so  ;  but  not 
having  done  so,  we  think  the  court  was  right  in  leaving  it  to  the 
jury  to  assume  the  fact,  if  not  contradicted  by  the  evidence  given, 
that  he  had  made  that  quantity. 

We  also  think  that  the  court  was  correct  in  the  instruction  given 
to  the  jury,  in  regard  to  the  price  of  wheat.  If  the  change  in  the 
price  of  that  article  created  and  placed  any  difficulty  in  the  way  of 
the  defendant's  fulfilling  his  contract,  it  certainly  rested  with  him 
to  show  it.  But  if  he  did  not  choose  to  do  so,  no  presumption  in 
regard  to  it  could  be  made  in  his  favor ;  on  the  contrary,  we  think 
the  jury  were  at  liberty  to  presume  most  strongly  against  him, 
keeping  within  the  limits  of  the  contract  and  the  evidence  on  that 
point  before  them.  The  prosperity  and  peace  of  society  depends 
greatly  upon  an  honest  and  faithful  observance  of  contracts :  the 
individual,  therefore,  who  wilfully  refuses  to  fulfil  his  contract, 
when  able  to  do  so,  has  no  claim  to  favor  at  the  hands  of  a  jury 
when  brought  before  them  for  a  breach  of  it.  If,  however,  he 
alleges  any  extenuating  circumstances,  he  must  make  proof  of  them, 
otherwise  his  allegation  ought  to  be  disregarded.  The  judgment  is 
affirmed. 

Judgment  affirmed. 

Cited  by  Counsel  ||12  W.  N.  C.  524. || 

Cited  by  the  Court  below,  4  Wright  450. 

Cited  by  the  Court,  1  Grant  371  ;  3  P.  F.  Smith  94.     ||  As  to  the  genenJ 
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rule  that  where  the  contract  is  for  the  benefit  of  the  contracting  party,  and 
the  third  party  is  a  stranger  to  the  consideration,  the  action  must  be  by 
the  promissee.  Torrens  v.  Campbell,  24  Smith  475.  And  see  Kountz  v. 
Holthouse,  4  Norris  235  ;  Wynn  v.  Wood,  1  Out.  216.|| 

See,  also,  4  Wharton  71 ;  9  Ban-  229  ;  1  Harris  54 ;  6  Id.  100  ;  7  Id.  276  ; 
4  Casey  180. 

||  As  to  a  principal's  right  to  sue  on  a  contract  made  by  his  agent,  see  Gil  pin 
v.  Howell,  5  Barr  41 ;  Erie  v.  Smith,  3  Brewst.  9  ;  Girard  v,  Taggart,  5  S.  &  R. 
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Ritter  against  Fox  and  Another. 

IN    ERROR. 

A  testator,  after  giving  a  house  to  his  sister  D.  for  life,  and  making  certain 
other  provisions  for  her,  devised  as  follows :  "And  I  also  give  to  every 
nephew  or  niece  of  mine  an  equal  share  of  my  estate ;  and  that  if  any 
nephew  or  niece  of  mine  die,  leaving  no  heir  before  the  division  of  my 
estate,  then  his  or  her  portion  shall  not  be  divided  among  his  or  her  friends, 
but  shall  be  divided  equally  among  my  surviving  nephews  and  nieces.  And 
whereas  there  is  a  suit  against  P.  W.'s  estate,  I  pledge  the  portion  of  E.  S." 
(a  niece  of  the  testator)  "  to  make  good  any  loss  P.  W.'s  estate  may  sustain 
by  the  said  lawsuit  so  far  as  her  portion  goes,  because  1  think  it  unjust  that 
such  a  suit  should  have  been  commenced.  It  is  my  will  and  wish  that  all 
the  lawful  children  of  the  body  of  J.  L.,  son  of  my  brother  C.  L-,  shall  have 
the  portion  of  their  father  divided  equally  amongst  them,  male  and  female, 
share  and  share  alike."  "  It  is  my  will,  and  wish,  and  hope,  that  all  my 
nephews  and  nieces  above  named,  may  be  satisfied  with  my  doings,"  &c. 
By  a  codicil  made  about  two  years  after  the  will,  he  made  certain  provisions 
respecting  the  portion  of  one  of  his  nephews,  reciting  that  in  his  will  he  had 
given  and  bequeathed  to  his  "  nephews  and  nieces"  who  should  be  living  at 
his  decease,  each  a  certain  portion  of  his  estate.  E.  S.,  the  niece  mentioned 
in  the  will,  was  dead  at  the  date  of  the  will.  Held,  1.  That  upon  the  con- 
struction of  the  will  the  children  of  E.  S.  were  not  entitled  to  a  share  or  part 
of  the  estate.  2.  That  parol  evidence  was  not  admissible  to  prove  that  the 
testator  knew  of  the  death  of  E.  S.,  and  that  she  left  children  ;  that  a  suit 
had  been  brought  by  them  against  the  estate  of  P.  W.,  which  was  dis- 
continued in  consequence  of  a  correspondence  between  the  testator  and  the 
representatives  of  P.  W.,  in  which  the  contents  of  his  will  was  made  known 
to  the  latter,  and  communicated  to  the  children  of  E.  S. ;  and  that  the  tes- 
tator hiid  declared  that  they  would  receive  their  part  of  his  estate  upon  his 
decease. 

ERROR  to  the  District  Court  of  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
Samuel  Ritter  and  Catharine,  his  wife,  against  Michael  Fox  and 
Samuel  Fox,  executors  of  the  will  of  Christian  Lybrand,  deceased. 

The  action  was  brought  to  recover  one-seventh  of  one-nineteenth 
part  of  the  sum  of  $32,370.37,  in  the  hands  of  the  defendants,  being 
the  share  of  the  estate  of  Christian  Lybraud,  deceased,  alleged  to 
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have  been  bequeathed  to  Catharine  Hitter,  one  of  his  grand-nieces, 
*and  a  plaintiff  in  the  case,  by  his  will,  dated  the  28d  of 
March  1824,  and  a  codicil  thereto,  dated  the  29th  of  August 
1826,  which  were  in  the  following  words : 

"  I,  Christian  Lybrand,  give  this  house  I  live  in  to  my  sister 
Dorothy  Lybrand,  to  live  in  during  her  life,  and  all  the  household 
goods  in  the  house,  and  leave  it  to  her  will  to  take  such  inmates 
as — may  choose.  And  I  will  that  she  be  supported  out  of  my  estate 
during  her  life,  so  that  she  shall  want  for  nothing.  And  I  also 
give  to  every  nephew  and  niece  of  mine  an  equal  share  of  my 
estate.  And  that  if  any  nephew  or  niece  of  mine  die,  leaving  no 
heir  before  the  division  of  my  estate,  then  his  or  her  portion  shall 
not  be  divided  among  his  or  her  friends,  but  shall  be  divided  equally 
among  my  surviving  nephews  and  nieces. 

"  And  whereas,  there  is  a  suit  against  Peter  Weimer's  estate,  I 
pledge  the  portion  of  Elizabeth  Stichter,  formerly  Elizabeth  Kast, 
to  make  good  any  loss  Peter  Weimer's  estate  may  sustain  by  the 
said  lawsuit  so  far  as  her  portion  goes,  because  I  think  it  unjust 
that  such  a  suit  should  have  been  commenced.  It  is  my  will  and 
wish  that  all  the  lawful  children  of  the  body  of  John  Lybrand,  son 
of  my  brother,  Conrad  Lybrand,  shall  have  the  portion  of  their 
father  divided  equally  amongst  them,  male  and  female,  share  and 
share  alike. 

"  I  do  hereby  nominate  and  appoint  George  Lybrand,  Michael 
Fox,  and  Samuel  Fox,  executors. 

"  It  is  my  will  and  wish,  and  hope,  that  all  my  nephews  and  nieces 
above-named,  will  be  satisfied  with  my  doings,  but  if  any  are  not 
satisfied,  but  are  desirous  of  bringing  on  a  lawsuit,  I  will  that  he 
or  she  shall  have  no  portion." 

Codicil. 

"I,  Christian  Lybrand,  brickmaker  of  Philadelphia,  do  make 
this  codicil,  to  be  taken  as  part  of  my  last  will  and  testament,  as 
follows,  that  is  to  say — Whereas,  I  have  been  informed  that  iuy 
nephew,  John  Weimer,  holds  in  his  possession  a  certain  sum  of 
money  belonging  to  his  brother,  Samuel  Weimer,  which  he  detains 
and  keeps  back  from  the  said  Samuel  Weimer.  And  whereas,  I 
have  in  my  last  will  and  testament  aforesaid,  given  and  bequeathed 
unto  my  nephews  and  nieces,  who  may  be  living  at  my  decease, 
each  a  certain  portion  of  my  estate — the  said  John  Weimer  and 
Samuel  Weimer  being  among  the  number  of  my  nephews  and  in- 
cluded with  them  in  my  last  will  and  testament  aforesaid.  I  do 
hereby  give  full  power  and  authority  to  the  executors  in  my  last 
will  and  testament  named,  to  ascertain  and  determine  whether  the 
said  John  Weimer  has  so  detained  and  kept  back  the  certain  sum 
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of  money  aforesaid  from  his  brother,  Samuel  Weimer,  aforesaid  ;  and 
*10n  if  tney>  t^ie  sa'd  *executors,  do  ascertain  and  determine  such 
••  to  be  the  fact  and  truth,  to  pay  the  certain  sum  of  money  afore- 
said, or  any  part  of  it,  to  the  said  Samuel  Weimer,  out  of  the  por- 
tion of  my  estate  which  I  have  given  and  bequeathed  to  the  said  John 
Weimer,  provided  the  portion  so  given  and  bequeathed  to  the  said 
John  Weimer  be  sufficient  and  amount  to  the  certain  sum  of  money 
or  any  part  of  it  as  aforesaid,  after  the  debt  or  debts  of  the  said 
John  Weimer  due  and  owing  to  my  estate  are  deducted  out  of  and 
from  the  portion  of  my  estate  given  and  bequeathed  to  the  said 
John  Weimer  aforesaid,  and  if  he  be  living  at  the  time  of  my 
decease." 

This  will  and  the  codicil  were  proved  at  Philadelphia,  and  letters 
testamentary  granted  on  the  30th  of  November  1826. 

On  the  trial  before  Stroud,  J.,  on  the  24th  of  February  1836, 
the  plaintiff's  counsel  gave  in  evidence  the  will  and  codicil,  and 
also  an  account  settled  in  the  register's  office  by  the  defendants  as 
executors  of  Christian  Lybrand,  on  the  17th  of  May  1831,  and 
confirmed  nisi  on  the  20th  of  May  following,  showing  a  balance  in 
their  hands  of  $32,370.37. 

He  also  gave  in  evidence  a  part  of  a  deposition  of  Peter  Stichter, 
(taken  at  Reading,  Pa.),  under  a  rule  of  court,  as  follows : 

"  I  was  intermarried  with  Elizabeth  Kast,  the  widow  of  Jacob 
Kast,  deceased.  She  was  a  daughter  of  George  Lybrand,  who  was 
a  brother  of  Christian  Lybrand,  a  brickmaker,  deceased.  She  had 
six  children  by  Jacob  Kast,  deceased,  viz :  Catharine,  the  wife  of 
Samuel  Ritter;  Esther,  the  wife  of  Samuel  Heller,  since  de- 
ceased ;  Eliza,  the  wife  of  Jonas  Esterly ;  Rebecca,  the  wife  of 
Joseph  Shirey ;  Mary,  the  wife  of  William  Young,  and  Sarah,  the 
wife  of  John  Moyer.  She  had  two  children  by  this  deponent,  one 
of  whom  is  living,  aged  upwards  of  twenty-one  years.  The  other 
died  when  six  weeks  old.  Elizabeth,  my  wife,  died  on  the  2d  of 
July  1815." 

The  plaintiff's  counsel  then  offered  in  evidence  the  remainder  of 
the  deposstion  of  Peter  Stichter,  together  with  certain  other  depo- 
sitions and  exhibits  annexed  thereto  for  the  purpose  of  showing 
that  the  testator  knew  of  the  death  of  Mrs.  Elizabeth  Stichter,  for- 
merly Elizabeth  Kast,  and  that  she  had  left  children  at  the  time 
of  the  execution  of  his  will  and  codicil :  that  a  suit  was  pending  in 
the  Court  of  Common  Pleas  in  Berks  county,  brought  by  the  heirs 
or  legal  representatives  of  Elizabeth  Kast,  upon  an  administration 
bond  to  which  Peter  Weimer,  deceased,  was  a  party  at  the  time 
the  will  was  made  and  executed,  and  was  the  suit  referred  to  by 
the  testator  in  his  will ;  that  the  contents  of  the  will  of  Christian 
Lybrand  were  made  known  to  the  children  of  Elizabeth  Kast;  that 
a  correspondence  in  relation  to  the  suit  had  taken  place  between 
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the  testator  and  *the  representatives  of  Peter  Weimer,  which  r*-i  no 
was  communicated  to  the  children  of  Mrs.  Kast :  that  in  •- 
consequence  of  these  matters,  they  abandoned  and  discontinued 
the  suit,  and  executed  a  release  of  all  demands  under  the  adminis- 
tration bond  or  otherwise,  against  Peter  Weimer's  estate :  and  that 
the  testator  expressed  his  satisfaction  at  the  abandonment  of  the 
suit,  and  spoke  of  the  children  getting  their  part  of  his  estate  upon 
his  decease. 

The  defendants'  counsel  objected  to  the  admission  of  any  of  this 
evidence  for  the  purpose  for  which  it  was  offered  ;  and  the  objection 
waa  sustained  by  the  learned  judge,  who  ruled  that  it  was  not 
admissible  ;  and  the  plaintiff's  counsel  excepted. 

No  evidence  was  given  on  the  part  of  the  defendants. 

The  counsel  for  the  plaintiffs  requested  the  judge  to  charge  the 
jury: 

1.  That  although  it  may  be  true  as  a  general  rule  that  a  grand- 
nephew  or  niece  cannot  take  under  a  devise  to  a  nephew  or  niece, 
if  it  stands  simply  and  only  by  itself;  yet  if  from  the  face  of  the 
will,  such  facts  are  given  in   evidence,  the  intention  of  the  testa- 
tor can  be  fairly  collected  to  be  that  a  grand-nephew  or  grand- 
niece  shall  participate  in  his  estate,  then  he  or  she  shall  be  admitted 
so  to  do,  notwithstanding  that  he  or  she  has  not  been  designated  by 
that  term. 

2.  That  if  the  jury  shall  be  of  opinion  that  it  was  the  intention 
of  the  testator  to  give  a  portion  of  his  estate  to  the  plaintiff,  that 
intention  must  be  carried  into  effect  by  the  verdict. 

3.  That  if  such  should  be  their  opinion,  then  the  portion  to  be 
given  is  designated  by  the  following  clause  in  the  will,  viz:  "  And 
whereas  there  is  a  suit  against  Peter  Weimer's  estate,  I  pledge  the 
portion  of  Elizabeth  Stichter,  formerly  Elizabeth  Kast,  to  make 
good  any  loss  that  Peter  Weimer's  estate  may  sustain  by  the  said 
lawsuit,  so  far  as  her  portion  goes,  because  I  think  it  unjust  that 
such  a  suit  should  have  been  commenced."     And  the  plaintiffs  will 
be  entitled  to  one-seventh  of  the  "Elizabeth  Stichter,  formerly 
Elizabeth   Kast's  portion."     That  is,  to  one-seventh  of  one-nine- 
teenth of  the  whole. 

4.  That  if  the  jury  shall  be  of  opinion  the  testator  had  no  such 
intention,  then  he  died  intestate  as  to  one-nineteenth  part  of  his 
estate,  and  the  plaintiffs  will  be  entitled  to  recover  as  one  of  the 
heirs-at-law,  one-seventh  of  one-nineteenth  part  of  his  estate." 

The  learned  judge,  however,  charged  in  substance  as  follows  : 

u  No  such  evidence  has  been  given  as  is  assumed  in  the  first  and 

second  propositions  of  the  plaintiff's  counsel.     I  decline,  therefore, 

expressing  any  opinion  upon  either  of  them.     The  third  point  also 

presumes   the   reception   of  testimony  which  has   been   rejected. 
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*^  Decline  givino  anJ  opinion  on  this  point  also.    The  fourth 
point  is  made  to  depend  upon  the  third  by  the  manner  in 

which  it  is  put.     It  is  incapable,  therefore,  of  a  distinct,  intelligible 

answer,  and  I  accordingly  decline  the  expression  of  any  opinion  in 

regard  to  it.'' 

The  jury,  thereupon,  found  for  the  defendants,  and  the  plaintiffs 

took  a  writ  of  error,  and  filed  the  following  specifications : 

1.  The  judge   erred  in  rejecting  the  evidence  offered   by  the 
plaintiffs. 

2.  The  judge  erred  in  connecting  the  plaintiff's  first  and  second 
points,  and  refusing  to  charge  on  both  or  either  of  them. 

3.  The  judge  erred  in  refusing  to  charge  on  any  of  the  points  or 
upon  the  case. 

Mr.  Jack,  for  the  plaintiff  in  error,  argued  that  the  intention  of 
the  testator  was  to  give  his  estate  among  his  nephews  and  nieces, 
and  their  descendants,  and  that  the  parol  evidence  ought  to  have 
been  admitted  to  show  the  state  of  the  family,  and  the  views  and 
conduct  of  the  testator  in  respect  to  them.  He  cited  Powell  v. 
Biddle,  2  Dall.  70  ;  Cuthbert  v.  Peacock,  1  Vernon  593 ;  Byrne 
v.  Byrne,  3  S.  &  R.  62  ;  Duchess  of  Beaufort's  Case,  2  Vernon 
648;  Ball  v.  Smith,  Id.  675  ;  Hoge  v.  Hoge,  1  Watts  163  ;  Thomp- 
son v.  White,  1  Dall.  193;  German  v.  Gabbald,  3  Binn.  302; 
Thomas  v.  Stevens,  4  Johns.  Ch/  607  ;  2  P.  Wms  141 ;  Vernon 
v.  Henry,  3  Watts  385;  Lyon  v.  Chalker,  2  Id.  14;  Bailey  v, 
Herkes,  1  P.  &  W.  126  ;  2  Saunders  Plead,  and  Evid.  545,  6 ;  1 
Roper  on  Legacies  140,  145  ;  Thomas  v.  Thomas,  6  Term  Rep. 
671  ;  Reed  v.  Ford,  3  Br.  Ch.  Rep.  240;  Deveaux  v.  Barnewall, 
1  Dessauss.  Eq.  497  ;  19  Ves.  604  ;  Titcomb  v.  Butler,  3  Simons 
417  ;  5  Eng.  Ch.  Rep.  183  ;  May  v.  Mazell,  2  Br.  Ch.  Gas.  185 ; 
Ambler  603,  681;  2  Eden  194;  2  Roberts  on  Wills  22. 

Mr.  0.  Ingersoll  and  Mr.  Randall,  for  the  defendants  in  error. 

This  case  has  already  been  decided  on  the  construction  of  the 
will  ex  visceribus  suis,  in  an  action  brought  in  this  court  (Lybrand 
v.  Fox,  March  Term  1827  ;  case  stated,  and  on  the  2d  of  April 
1831,  judgment  for  the  defendants,)  in  which  the  opinion  of  the 
court  was  given  against  a  party  standing  in  the  same  relation  as  the 
female  plaintiff  in  this  case ;  and  real  estate  of  considerable  value 
has  been  purchased  in  consequence  of  that  decision.  It  is  now 
attempted  to  obtain  a  different  result  by  the  introduction  of  parol 
evidence,  which  is  not  admissible  for  the  purpose.  2  Powell  oa 
Devises  198,  ed.  Jartnan ;  Ratcliffe  v.  Buckley,  10  Ves.  203 ;  2 
Roper  Leg.  328 ;  Torbert  v.  Twining.  1  Yeates  437  ;  Duncan  v. 
!MOd-1  *Duncan,  2  Id.  304,  5;  Sword  v.  Adams,  3  Id.  34;  1 
J  Roper  Leg.  79,  92, 119,  222,  &c.;  Shelley  v.  Bryer,  1  Jacob 
207 ;  4  Eng.  Ch.  Rep.  97 ;  Westhoff  v.  Dracourt,  3  Watts  243. 
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Mr.  Scott,  in  reply. 

Even  if  the  point  involved  in  this  case  had  been  before  decided, 
we  should  have  a  right  to  ask  for  a  review  of  the  decision.  But 
there  has  not  been  such  a  decision  as  is  supposed.  The  case  stated 
in  Lybrand  v.  Fox  alleges  that  Elizabeth  Stichter  was  alive  at  the 
date  of  the  will,  viz.  in  1824 ;  whereas  it  is  now  admitted,  that  she 
died  in  1815.  This  is  a  most  material  fact.  Whether  the  particu- 
lar claim  now  in  question  was  adverted  to  in  the  argument  of 
Lybrand  v.  Fox,  cannot  now  be  ascertained,  as  there  is  no  report 
of  the  case.  In  Shelley  v.  Bryer,  cited  by  Mr.  RandalL  Sir 
Thomas  Plumer  admits  that  the  term  niece  may  include  grand-nieces. 
There  are  two  classes  of  cases  in  which  such  construction  must  be 
made.  1.  Where,  from  the  language  of  the  will,  it  is  clear  that 
such  was  the  testator's  intention.  .2.  When  extrinsic  circumstances 
explaining  an  ambiguity  in  the  will  lead  to  the  same  conclusion. 
Pemberton  v.  Parke,  6  Binn.  606  ;  Hussey  v.  Dillon,  Ambler  603. 
It  is  clear  that  the  testator  supposed  that  his  grand-nephews,  &c., 
•would  take  in  case  their  parents  were  dead,  from  the  words,  "  If 
any  nephew  or  niece  die,  leaving  no  heir,"  &c.  Now  the  testator, 
at  the  time  of  making  his  will,  knew  that  Elizabeth  Stichter  was 
dead  ;  and  hence  arises  an  ambiguity.  In  his  will  he  gives  some- 
thing to  the  children  of  his  nephew,  John  Lybrand.  In  the  codi- 
cil he  recites  that  he  has  given  to  his  nephews  and  nieces,  &c.,  each 
a  portion  of  his  estate  ;  thus  showing  that  under  that  term  he 
includes  grand-nephews,  i.  e.  the  children  of  John  Lybrand.  If  this 
be  a  fair  argument,  we  were  entitled  to  the  benefit  of  it  before  a 
jury  ;  it  being  a  question  of  intention,  and  not  of  mere  construc- 
tion. The  death  of  Elizabeth  Stichter  created  an  ambiguity ;  to 
explain  which  the  parol  evidence  ought  to  have  been  admitted. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  seems  to  be  conceded  by  the  counsel  for  the 
plaintiffs,  that  from  the  face  of  the  will  itself,  the  wife  being  a  grand- 
niece,  and  not  a  niece  of  the  testator,  she  could  not  be  considered  as 
comprehended  and  entitled  to  claim  as  a  legatee,  under  the  denomi- 
nation of  "niece."  But  it  is  contended  that,  with  the  aid  of  the 
parol  evidence  which  the  court  below  would  not  suffer  the  plaintiffs 
to  give,  it  would  appear  that  the  testator  intended  that  the  children 
of  Elizabeth  Stichter,  his  niece,  who,  being  dead  at  the  time  of 
making  the  will,  could  take  nothing  herself,  should  have  that  por- 
tion of  his  estate  which  would  have  been  coming  to  their  mother, 
had  she  been  living  at  the  time  of  making  the  will,  and  the  death 
of  the  testator;  *and  that  the  wife  of  the  plaintiff  being  r*-inc 
one  of  seven  children  of  Elizabeth  Stichter,  the  niece,  is  ' 
entitled  to  one-seventh  of  that  portion  of  the  testator's  estate  which 
their  mother  would  have  taken,  had  she  been  living  at  his  death. 
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But  had  she  been  living  at  the  time  of  making  the  will,  and  died 
before  the  testator's  death,  it  is  by  no  means  certain,  as  has  been 
said  by  the  counsel  for  the  plaintiffs,  that  the  legacy  intended  for 
her,  would  not,  even  in  that  case,  have  lapsed  without  going  over  to 
her  children,  under  the  clause  providing  that  such  should  be  the  case, 
in  the  event  of  any  of  his  nephews  or  nieces  dying,  "  leaving  no  heir 
before  the  division  of  his  estate,"  &c.  But  Elizabeth  Stichter  was  not 
living,  and  therefore  was  not  one  of  the  testator's  nieces  at  the  time 
of  his  making  his  will,  and  of  course  could  not  have  been  intended 
by  the  testator,  if  he  knew  the  feet  of  her  death  then,  which  it  is 
alleged  by  the  plaintiffs  he  did,  as  one  of  those  who  was  to  partici- 
pate in  his  estate.  But  it  is  argued,  as  he  knew  the  fact  of  Eliza- 
beth Stichter's  death,  at  the  time  of  making  his  will,  he  must  have 
supposed  that  her  children  would  take  the  share  that  she  would 
have  been  entitled  to  if  living,  under  the  following  devise  and 
bequest ;  I  also  give  to  every  nephew  and  niece  of  mine  an  equal 
share  of  my  estate  :  and  that  if  any  nephew  or  niece  of  mine  die, 
leaving  no  heir,"  (no  child  or  issue  doubtless  was  meant)  "before 
the  division  of  my  estate,  then  his  or  her  portion  shall  not  be 
divided  among  his  or  her  friends,  but  shall  be  divided  equally 
among  my  surviving  nephews  and  nieces;"  because,  unless  such 
was  his  notion,  it  is  impossible  almost  to  account  for  the  pledge 
contained  in  the  immediately  following  sentence,  in  which,  after 
mentioning,  that  "there  is  a  suit  against  Peter  Weimer's  estate." 
he  pledges  "  the  portion  of  Elizabeth  Stichter,  formerly  Kast,  so 
far  as  it  will  go,  to  make  good  any  loss  Peter  Weimer's  estate  may 
sustain  by  the  said  lawsuit,  because  he  thought  it  unjust  that  such 
suit  should  have  been  commenced."  If,  however,  it  were  possible 
to  imagine  that  the  testator  really  entertained  such  an  idea,  and 
proof  could  be  made  of  the  fact,  it  would  go  to  overturn  the  estab- 
lished rules  of  law,  as  also  the  meaning  of  the  language  employed 
by  the  testator;  which  cannot  be  done.  When  the  testator  pledged 
by  his  will  "  the  portion  of  Elizabeth  Stichter,"  knowing  that  she 
was  dead,  he  pledged  what  he  had  and  could  not  give  her ;  though 
it  was  competent  for  him  to  pledge,  as  he  did,  that  portion  of  his 
estate  which  she  would  have  taken  had  she  been  living;  but  still 
that  would  not  show,  with  any  certainty,  that  he  intended  her  chil- 
dren should  take  it.  There  is,  therefore,  no  gift  either  to  the 
mother  or  the  children ;  and  without  this,  the  pledging  of  the  moth- 
er's portion,  in  the  manner  he  has,  cannot  operate  as  a  gift  to  the 
children  of  so  much  of  the  testator's  estate.  The  case  of  Shelley 
v.  Bryer,  1  Jacob  207;  Roper  on  Leg.  120,  (Philadelphia,  1829), 
seems  to  have  been  decided  on  this  principle.  In  that  case  the 
testator  gave  the  produce  of  the  sale  of  his  residuary  realjand  per- 
*10fi1  8onal  estate,  after  the  death  of  his  sister,  *Susannah  Shel- 
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ley,  equally  to  be  divided  between  his  nephews  and  nieces, 
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who  might  then  be  living ;  and  by  a  codicil  gave  to  his  "  infant 
niece,  Harriet  Shelley,"  whom  he  had  not  then  seen,  the  sum  of 
five  hundred  pounds,  over  and  above  her  share,  after  the  decease  of 
his  sister — in  the  body  of  his  will  treated  of  more  at  large.  This 
case  of  Harriet  Shelley,  would  seem  to  have  been  a  stronger  one 
in  her  favor  than  that  of  the  plaintiffs  here;  for  the  testator  desig- 
nated her  by  name,  as  one  of  the  objects  of  his  bounty,  expressly 
calling  her  his  "niece,"  in  the  bequest  of  the  five  hundred  pounds  ; 
and  showing  also  most  clearly  that  he  thought  he  had  given  her  a 
share  of  his  residuary  estate ;  yet  Sir  Thomas  Plumer,  Master  of 
the  Rolls,  held  that  she  was  not  entitled  to  a  share  in  the  residuary 
estate,devised  in  the  body  of  the  testator's  will  to  his  "  nephews  and 
nieces,"  generally  ;  in  short,  that  there  was  no  gift  of  any  portion 
of  the  residuary  estate  to  her  in  the  body  of  the  will ;  and  that  the 
implication  of  such  a  gift  was  not  sufficiently  strong  and  clear  in 
the  codicil  to  entitle  her  to  take  a  share  of  the  same.  So  in  Fred- 
erick v.  Hall,  1  Ves.  Jun.  396 ;  2  Roper  on  Leg.  327,  (Philadel- 
phia, 1829),  the  testator  bequeathed  all  his  personal  estate,  except 
his  plate,  "  which  is  hereinafter  given  to  my  daughter,"  to  his  wife; 
with  limitations  over  after  his  death  ;  and  took  no  further  notice  of 
the  plate.  The  question  was,  whether  this  amounted  to  a  bequest 
to  the  daughter;  and  Lord  Loughborough  decided  in  the  negative; 
observing,  that  he  saw  no  manner  of  giving  the  plate  to  the  daugh- 
ter; nor  any  implication  for  that  purpose;  non  constat  whether  it 
was  to  go  over  by  executory  devise  like  the  rest  of  the  property, 
or  to  her  absolutely.  Besides,  to  allow  the  plaintiff's  claim  in  the 
case  before  us,  would  militate  against  the  intention  of  the  testator, 
as  disclosed  by  the  next  clause  immediately  following  that  giving 
to  every  nephew  and  niece  an  equal  portion  of  his  estate,  whereby 
he  has,  in  language,  the  meaning  of  which  is  free  from  all  ambi- 
guity, and  cannot  be  mistaken,  excluded  the  children  of  such  of  his 
nephews  or  nieces  as  were  dead  at  the  time  of  making  his  will, 
from  participating  as  legatees  in  his  estate,  unless,  as  it  would 
seem,  expressly  designated  for  that  purpose  in  some  part  of  the 
sequel.  For  by  tha't  clause  he  explicitly  declares,  "  that  if  any 
nephew  or  niece  die,  leaving  no  heir  (meaning  no  child  or  issue) 
before  the  division  of  my  estate,  then  his  or  her  portion  shall  not 
be  divided  among  his  or  her  friends,  but  shall  be  divided  equally 
among  my  surviving  nephews  and  nieces."  Thus  excluding  most 
clearly  the  children  of  Elizabeth  Stichter;  as  also  those  of  his 
nephews  or  other  nieces,  who  were  dead  at  the  time  of  making  his 
will.  This,  however,  is  not  all ;  for  it  appears  from  the  will  itself, 
that  when  the  testator  intended  to  give  to  the  children  of  a  nephew 
or  niece  then  dead,  he  considered  it  at  least  proper,  if  not 
absolutely  necessary,  in  order  that  they  might  take,  to  do  it  by 
an  express  designation  of  them ;  as  for  instance  in  the  case  of  the 
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children  of  his  nephew  John  Lybrand,  who  was  then  dead;  he 
*107T  *provides  for  them  in  the  following  terms:  "It  is  my 
J  will  and  wish  that  all  the  lawful  children  of  the  body  of 
John  Lybrand,  son  of  my  brother,  Conrad  Lybrand,  shall  have 
the  portion  of  their  father  divided  equally  amongst  them,  male 
and  female,  share  and  share  alike."  This  provision  also,  for  the 
children  of  his  nephew,  John  Lybrand,  repels  the  argument  used 
for  the  plaintiffs,  and  goes  to  show  clearly,  if  not  conclusively, 
that  the  testator  was  fully  aware,  that  under  the  devise  to  every 
one  of  his  nephews  and  nieces,  the  children  of  those  who  were 
dead  at  the  time  of  making  his  will,  could  take  nothing  by  it ; 
otherwise  it  would  have  been  unnecessary  to  have  provided  for 
the  children  of  his  nephew,  John  Lybrand,  as  he  did ;  and  leads 
almost  inevitably  to  the  conclusion,  that  if  he  had  intended  to 
give  to  the  children  of  his  niece,  Elizabeth  Stichter,  he  would 
have  introduced  into  his  will  a  like  provision  in  their  favor.  But 
not  having  done  so,  the  only  satisfactory  inference  that  can  be 
drawn  therefrom  is,  that  he  did  not  intend  to  give  them  any  portion 
of  his  estate.  But  if  it  could  be  imagined  that  he  did,  what  portion 
of  the  estate  would  that  be ;  if  it  were  to  be  allowed  under  the 
denomination  of  nephews  and  nieces,  then  each  of  the  seven  chil- 
dren of  Elizabeth  Stichter,  would  come  in  for  an  equal  portion  of 
the  estate,  with  each  one  of  them,  who  were  truly  the  nephews  and 
nieces  of  the  testator,  living  at  the  time  of  his  death :  this,  how- 
ever, is  too  monstrous  to  be  claimed.  But  if  reduced  in  amount  to 
that  portion  which  would  have  been  coming  to  their  mother  had 
she  been  living  at  the  death  of  the  testator,  non  constat  whether 
they  are  entitled  to  claim  it  jointly  or  in  severalty.  In  truth,  the 
claim  of  the  plaintiffs,  at  best,  seems  to  have  no  other  foundation 
to  rest  on,  than  that  of  conjecture;  and  it  appears  to  be  even 
difficult  to  support  it  upon  that  ground,  without  running  counter 
to  the  express  provisions  of  the  will  in  other  respects. 

Then  as  to  the  parol  evidence  which  was  offered  by  the  plaintiffs, 
and  rejected  by  the  court ;  it  is  very  apparent  that  it  was  not 
admissible,  either  upon  the  ground  of  reason  or  authority.  No 
part  of  it  tended  to  such  an  ambiguity  as  would  have  rendered  the 
evidence,  or  any  part  thereof,  properly  admissible  for  the  purpose 
of  removing  the  ambiguity  so  raised.  The  ambiguity  in  general 
raised  and  removed  by  the  admission  of  parol  evidence,  is  either 
in  regard  to  the  object  of  the  devise  or  bequest,  or  the  subject  of 
it.  See  Beaumont  v.  Fell,  2  P.  Wms.  140,  421  to  425;  2  Ves. 
216;  Amb.  374;  1  Ves.  Jr.  266;  3  Ves.  148;  6  Id.  42;  12  Id. 
279 ;  Shep.  Touch.  433 ;  1  Roper  on  Leg.  271-2  (Philadelphia 
1829).  But  in  no  case,  I  apprehend,  has  parol  evidence  been 
received  for  the  purpose  of  establishing  a  bequest  or  devise  not 
given  by  or  contained  in  the  will  itself;  because  it  is  perfectly 
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obvious  that  such  evidence  would  tend  necessarily  to  vary  and  alter 
the  written  will ;  which  would  be  contrary  to  the  common-law  rule 
on  the  subject :  and,  in  the  next  place,  would  go  to  substitute  the 
verbal  declarations  of  the  testator  for  his  *last  will  and  r*-ino 
testament,  in  violation  of  the  statute  relative  thereto,  which  ^ 
requires  that  every  thing  of  the  sort  shall  be  reduced  into  writing. 
It  has  been  already  sufficiently  shown  in  this  case,  that  the  will 
itself  contains  no  devise  or  bequest  to  Elizabeth  Stichter;  she 
being  dead  at  the  time  it  was  made ;  nor  yet  to  her  children. 
Then  what  was  the  parol  evidence  offered  for  ?  Clearly  to  show 
that  the  testator,  from  his  conversations,  and  a  letter  written  by 
him,  but  not  pretended  to  be  written  as  his  last  will  and  testament, 
or  any  part  thereof,  intended  that  the  children  of  Elizabeth  Stichter 
should  have  a  certain  portion  of  his  estate.  That  is,  in  effect,  to 
establish  a  bequest  and  devise  in  favor  of  the  plaintiffs  by  parol 
evidence,  not  contained  in  the  body  of  the  will  or  its  codicil.  Even, 
had  the  evidence  been  offered  for  the  purpose  of  showing  that  the 
testator  intended  that  the  plaintiff  should  take  as  one  of  his  nieces, 
it  would  still  have  been  inadmissible :  for  no  rule  of  law  is  more 
clear  or  more  firmly  settled,  than  that  a  will  is  not  to  be  expounded 
by  extrinsic  evidence.  Hence  parol  evidence  is  not  admissible  to 
show  it  was  the  intention  of  the  testator,  that  natural  children 
should  take,  under  the  term  "children:"  This  must  be  collected 
from  the  will  itself,  either  by  express  designation,  or  necessary  im- 
plication. 1  Roper  on  Leg.  82  (Philadelphia  1829).  The  judg- 
ment is  therefore  affirmed. 

Judgment  affirmed. 

||  The  word  "  children"  in  a  will  does  not  include  "  grandchildren,"  unless 
it  appears  from  the  context  such  was  the  testator's  meaning,  or  such  con- 
struction is  necessary  to  carry  out  his  manifest  intent.  Castner's  Appeal,  7 
N  orris  478.11 
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The  Schuylkill  Navigation  Co.  against  Freedley. 


IN    ERROR. 


In  proceedings  to  estimate  the  injury  sustained  by  the  owner  of  a  mill 
from  a  dam  raised  by  the  Schuylkill  Navigation  Co.,  it  was  held,  that  the 
jury  were  to  ascertain  what  was  the  real  damage  to  the  mill  in  ordinary 
events,  and  were  not  to  be  governed  by  the  consideration  of  the  profits  which 
the  owner  might  have  derived  from  an  accidental  rise  of  the  value  of  grain 
at  the  particular  time. 

ERROR  to  the  Court  of  Common  Pleas  for  the  county  of  Mont- 
gomery, to  remove  the  record  of  certain  proceedings,  instituted 
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by  Jacob  Freedley  against  the  President,  Managers,  arid  Company 
of  the  Schuylkill  Navigation  Company,  to  obtain  damages  under 
the  tenth  and  eleventh  sections  of  the  act  of  Assembly,  passed  on 
the  8th  of  March  1815,  entitled  "  An  act  to  authorize  the  governor 
to  incorporate  a  company  to  make  a  lock  navigation  on  the  river 
Schuylkill,"  and  the  several  supplements  thereto. 

The  proceedings  were  commenced  by  a  petition  which  was  filed 
on  the  18th  of  November  1839,  and  set  forth  that  the  "petitioner 
was,  at  the  time  of  the  grievance  and  injury  hereinafter  mentioned, 
and  still  is,  owner  of  a  certain  tract  of  land,  situate  in  the  borough 
of  Nornstown  in  said  county,  bounded  by  lands  late  of  Mathew 
Chain,  deceased,  lands  of  John  Boyer  and  others,  containing  about 
fifty  acres  more  or  less,  on  which  was  erected  a  certain  flouring  and 
grist  mill,  and  other  water-works,  which  were  propelled  by  the 
waters  of  a  certain  stream  called  "Stoney  Creek,"  which  passes 
through  said  premises  and  empties  into  the  river  Schuylkill ;  and 
that  the  President,  Managers,  and  Company  of  the  Schuylkill 
Navigation  Company  have  erected  a  dam  in  said  river,  opposite  to 
said  borough  of  Norristown,  and  below  where  the  said  Stoney  creek 
empties  into  the  said  river,  which  dam  the  said  President,  Managers, 
and  Company  have  recently,  and  while  your  petitioner  was  owner 
*1101  °^  ^e  sa^  *premises,  caused  to  be  raised  fifteen  inches 
J  higher;  which  erection  and  raising  of  said  dam  has  caused 
the  water  of  the  said  river  and  creek  to  swell  upon  the  lands,  mill 
and  other  water-works  of  your  petitioner,  so  that  about  one  acre  of 
the  above-mentioned  tract  of  land  has  been  inundated ;  and  the 
water  power,  flouring  and  grist  mills,  and  other  water-works  of  your 
petitioner  on  said  premises,  are  much  injured  by  reason  of  the  swel- 
ling of  the  water  in  and  upon  the  tail  race  and  water  wheels  of  the 
same.  Your  petitioner  further  represents,  that  the  said  President, 
Managers,  and  Company,  and  your  petitioner,  cannot  agree  on  the 
compensation  to  be  paid  by  the  said  company  for  said  injury,  nor 
upon  the  appointment  of  suitable  persons  to  ascertain  the  same. 
He  therefore  prays  your  honors  to  award  a  venire,  directed  to  the 
sheriff  of  the  said  county,  to  summon  a  jury  of  disinterested  men 
in  order  to  ascertain  and  report  to  your  honors  what  damages  have 
been  sustained  by  him  by  reason  of  the  erection  and  raising  of  the 
dam  aforesaid,  agreeably  to  the  provisions  of  the  act  of  Assembly, 
passed  the  8th  day  of  March,  A.  D.  1815,  entitled  "An  act  to 
authorize  the  governor  to  incorporate  a  company  to  make  a  lock 
navigation  on  the  river  Schuylkill,"  and  the  several  supplements 
thereto." 

Issue  was  joined  on  the  allegations  in  the  petition,  and  the  cause 
came  on  before  a  jury  of  Montgomery  county,  on  the  30th  of  May 
1840,  when  a  verdict  was  found  for  the  plaintiff  for  $975,  from 
which  he  appealed. 
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The  defendants  having  obtained  an  order  for  a  change  of  venue, 
the  cause  came  on  before  a  jury  of  the  county  of  Bucks  on  the  26th 
of  October  1840,  when  a  verdict  was  found  for  the  plaintiff  for 
$5814,  upon  which  judgment  was  entered;  and  this  writ  of  error 
was  taken. 

The  evidence  given  on  this  trial,  so  far  as  it  is  material  to  the 
understanding  of  the  points  discussed  in  this  court,  is  sufficiently 
stated  in  the  charge  of  the  court  below  (Fox,  President),  which 
was  in  substance  as  follows : 

"  This  action  depends  upon  the  10th  section  of  the  act  of  Assem- 
bly, incorporating  the  Schuylkill  Navigation  Company.  The  ques- 
tions in  the  case,  mainly,  are,  how  great  was  the  inundation  caused 
by  the  defendants'  dam  on  the  land  and  mill  of  the  plaintiff?  arid 
what  damage  was  suffered  by  the  plaintiff  thereby  ?  Is  the  water 
backed  by  the  dam  on  to  Freedley,  and  to  what  extent  ?  This  the 
jury  is  to  decide  from  the  evidence,  which  is  of  various  descriptions. 
There  is  direct  evidence  that,  since  the  erection  of  the  new  dam, 
the  water  is  swelled,  three  miles  up  the  river,  ten  inches  higher 
than  it  was  previously.  If  this  is  to  be  relied  on,  then  it  will 
govern  this  part  of  the  case,  for  the  question  is  not  what  the  height 
of  the  dam  erected  *may  be,  but  what  effect  the  dam  has  r*-i-i-i 
had  to  inundate  the  plaintiffs  property.  In  considering  this  ^ 
question  the  jury  must  take  the  whole  evidence.  Immediately  be- 
fore the  erection  of  this  dam,  it  seems  that  the  old  one  was  in  a 
very  bad  state.  The  water  leaked  through  it  to  a  very  great  extent, 
and  there  were  deep  depressions  in  its  top,  in  consequence  of  its 
being  undermined,  which  carried  off  a  large  portion  of  the  water. 
Now  if  this  were  the  original  state  of  the  dam,  when  the  damages 
were  assessed  to  the  Bank  of  Montgomery  County,  then  the  rise  in 
the  river,  created  by  the  erection  of  the  new  dam,  be  it  what  it 
may,  is  that  much  greater  than  the  company  have  ever  paid  for. 
But  if  the  old  dam  were  even  at  the  top  and  tight,  backing  the 
water  eighteen  inches  on  the  bank,  and  the  difference  in  height 
between  the  two  dams  is  only  four  and  a-half  inches,  then  it  will 
follow  that  Freedley  is  entitled  to  damages  only  for  an  inundation 
of  four  and  a-half  inches.  I  repeat,  that  an  important  question  is, 
how  high  was  the  water  backed  by  the  old  dam  on  the  bank  ?  It 
is  of  no  consequence  how  high  the  dam  was  raised ;  if  it  did  not 
back  the  water  on  the  party  above,  he  had  no  cause  of  complaint  in 
such  case,  and  could  recover  nothing.  But  if  the  dam  was  altered, 
even  if  not  raised,  so  as  to  back  water  on  those  above,  then  their 
right  to  compensation  accrued.  If  the  water  was  drawn  off  from 
the  pool  above  by  leakage  or  otherwise,  so  as  not  to  inundate  those 
above,  no  damage  was  done  to  them.  If  those  leaks  were  stopped 
and  there  was  a  consequent  inundation,  then  the  right  to  be  indem. 
nified  ensued.  Then,  when  the  old  dam  was  raised  eighteen  inches 
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and  the  Hank  of  Montgomery  County  was  compensated,  what  was 
the  backwater  from  the  old  dam  upon  the  land  now  of  Freedley  ? 
How  much  more  does  it  back  now  than  it  did  then  ?  There  is  a 
want  of  evidence  to  show  the  precise  state  of  the  old  dam,  imme- 
diately after  it  was  raised  the  eighteen  inches.  That  it  was  seriously 
injured  sometime  after  it  was  built,  is  certain  ;  but  we  have  no  pre- 
cise evidence  as  to  the  quantity  of  water  which  escaped  through  or 
over  parts  of  it  at  the  time  of  its  erection — we  must  get  at  this  as 
well  as  we  can.  When  a  dam  is  built,  the  presumption,  perhaps, 
is  fair,  that  it  was  intended  to  be  water-tight.  But  you  may  take 
all  the  circumstances  into  consideration — the  state  of  the  river — 
the  material  of  which  the  dam  was  composed — the  manner  of  its 
construction,  &c.,  to  ascertain  how  great  the  inundation  was  above, 
at  the  time  the  dam  was  raised  eighteen  inches.  What  evidence 
have  we  of  the  comparative  height  of  the  two  dams,  and  the  height 
to  which  the  water  was  swelled  upon  Freedley  ? 

1.  We  have  the  measurement  made  of  the  dams  themselves. 
Two  witnesses  swear  that  they  measured  from  what  they  believe  to 
be  the  top  of  a  part  of  the  old  dam  to  the  top  of  the  new  dam,  and  that 
the  new  dam  is  but  four  and  a-half  inches  higher  than  the  old.  The 
weight  of  this  evidence  is  for  the  jury, 

*i-in-i        *2.  We  have  the  measurement  of  the  loss  of  head.     Mr. 
-"   Knaus  says  there  is,  by  actual  measurement,  a  loss  of  head 
of  six  inches. 

Larer  estimates  the  loss  of  power  by  the  swelling  of  the  water 
by  the  new  dam  at  about  one-third  of  the  whole  power.  Charles 
Axe  and  Christopher  Heebnergive  evidence  very  much  to  the  same 
purpose. 

3.  The  actual  state  of  the  water  upon  the  rock  below  the  sheet- 
ing of  Freedley's  mill,  at  present  and  before  the  new  dam  was 
built. 

Then,  if  the  jury  determine  that  the  land  of  the  plaintiff  is  inun- 
dated by  the  erection  of  the  new  dam,  what  is  the  damage  suffered 
by  the  plaintiff? 

The  claim  set  up  is  as  follows  : 

1.  For  the  permanent  damage  of  the  property,  the  plaintiff  is 
entitled  to  be  made  whole.     The  defendant,  by  law,  may  inundate 
the  plaintiff's  land,  but,  if  he  does  so,  the  plaintiff  is  not  to  be  the 
loser,  nor  is  he  to  make  a  speculation  out  of  it      Then  what  will 
make  him  whole  in  this  particular  ?     What  is  the  value  of  what 
he  has  lost  ?     Whatever  it  is  he  is  entitled  to  a  verdict  for — and 
no  more. 

2.  The  plaintiff  alleges  that,  at  the  particular  time  when  the  new 
dam  was  raised,  he  had  on  hand  a  quantity  of  rye,  from  the  grind- 
ing and  sale  of  which  he  would  have  made  a  certain  sum,  had  the 
dam  not  been  raised,  but  which  he  lost  in  consequence  of  the  back- 
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ing  of  the  water  on  him.     If  the  jury  are  satisfied  of  the  fact,  they 
should  compensate  the  plaintiff  for  the  loss  thus  sustained. 

3.  The  plaintiff  also  claims  the  amount  of  expenses  which  he 
necessarily  incurred  in  altering  his  mill,  in  consequence  of  the 
backwater.  This  is  also  a  good  ground  for  claim,  if  the  jury  believe 
the  facts  made  out  by  the  evidence,  and  have  not  included  it  in 
their  estimate  of  permanent  damages. 

Having  estimated  the  injury,  if  any,  which  the  plaintiff  has  sus- 
tained, the  jury  will  then  examine  whether  the  plaintiff  has  derived 
any  advantage  from  the  erection  of  the  dam  ;  if  his  property  is 
benefited  by  the  improved  navigation  ;  if  he  can  get  boats  to  his 
mill  with  greater  facility  than  he  did  before,  you  must  estimate  the 
value  of  such  advantages,  and  deduct  it  from  the  amount  of  injury. 
But  it  is  averred  by  the  defendant  that  the  dam  was  erected  at  the 
request  of  the  plaintiff — that  it  would  not  have  been  done  but  for 
this  request  and  agreement  of  the  plaintiff.  If  this  were  proved, 
the  plaintiff  could  not  recover,  be  his  loss  what  it  might.  If  he 
requested  it  to  be  done,  and  it  was  done,  he  could  have  no  right  to 
complain.  But  what  is  the  evidence?  Michael  Towers  says,  while 
he  was  at  work  at  the  dam,  Jacob  Freedley  expressed  to  him  a  wish 
that  the  dam  might  be  raised  from  four  to  six  inches ;  that  it  would 
help  him  to  get  into  his  mill  with  boats.  Witness  thinks  this  was 
at  the  dam.  Holloway  says — in  1836,  when  they  were  building 
the  dam,  Freedley  frequently  asked  him  whether  the  company  con- 
sidered how  much  *higher  they  would  raise  it  than  the  old  r*iiq 
one.  He  said  he  would  like  they  would  raise  it  six  inches  *• 
higher  than  the  old  dam.  in  order  to  enable  him  to  get  up  to  his 
mill  with  loaded  boats.  He  said  six  inches  would  be  a  great  accom- 
modation to  him  in  getting  up  with  his  boats  and  not  injure  him 
otherwise.  He  said,  at  the  same  time,  he  would  not  like  it  to  be 
raised  more  than  six  inches.  Now  there  is  no  evidence  that  this 
was  ever  mentioned  to  the  company,  or  that  they  ever  knew  of 
it,  or  acted  at  all  in  consequence  of  it.  Such  being  the  case,  it 
cannot  be  considered  as  an  agreement,  nor  in  any  respect  as  a 
bar  to  the  plaintiff 's  action.  But  if  it  be  true,  it  is  evidence  for 
the  purpose  of  showing  what  idea  the  plaintiff  himself  had  of 
the  damages  that  would  be  done  him  by  a  rise  of  six  inches  on  the 
dam.  If  the  plaintiff  did  thus  frequently  express  himself,  cer- 
tainly it  is  of  considerable  importance  in  the  case,  but  only  in 
the  point  of  view  in  which  I  have  put  it,  that  is,  to  show  the 
estimate  which  the  plaintiff  made  of  the  damage  which  would  be 
done  or  the  advantage  which  would  arise  to  him  from  the  erection 
of  the  dam. 

The  following  errors  were  assigned. 

1.  The  court  below  (after  charging  the  jury  that  the  plaintiff  was 
6  WHARTON — 8 
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entitled  to  be  made  whole  for  the  permanent  damage  done  to  his 
property)  erred  in  charging  the  said  jury  as  follows.  2.  The  plain- 
tiff alleges  that  at  the  particular  time  when  the  new  dam  was  raised, 
he  had  on  hand  a  quantity  of  rye,  from  the  grinding  and  sale  of 
which  he  would  have  made  a  certain  sum,  had  the  dam  not  be^n 
raised ;  but  which  he  lost  in  consequence  of  the  backing  of  the 
water  on  him.  If  the  jury  are  satisfied  of  this  fact,  they  should 
compensate  the  plaintiff  for  the  loss  thus  sustained. 

2.  The  said  court  erred  in  charging  the  jury  as  follows.  3.  The 
plaintiff  also  claims  the  amount  of  expenses  he  necessarily  incurred 
in  altering  the  mill,  in  consequence  of  the  back-water.  This  is 
also  a  good  ground  of  claim  if  the  jury  believe  the  facts  made  out 
by  the  evidence,  and  have  not  included  it  in  their  estimate  of  per- 
manent damages. 

Mr.  Tilghman,  for  the  plaintiffs  in  error,  cited  Schuylkill  Naviga- 
tion Co.  v.  Thoburn,  7  S.  &  R.  411 ;  Shrunk  v.  Schuylkill  Naviga- 
gation  Co.,  14  Id.  71. 

Mr.  Freedley  and  Mr.  Meredith,  contra,  cited  Caruthers  v.  Dun- 
ning, 3  S.  &  R.  373;  Oliphant  v.  Smith,  3  P.  &  W.  180;  Cres- 
well  v.  Clugh,  3  Watts  330  ;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  Co., 
4  Rawle  28;  Sauerman  v.  Weckerly,  17  S.  &  R.  116;  Scott  v. 
Sheakly,  3  Watts  50. 

*1141        *The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — I  have  been  so  much  struck  by  some  things 
appearing  in  this  case  that  I  will  mention  them  though  not  the 
reason  on  which  our  decision  must  be  made. 

In  January  1832,  on  proceedings  to  recover  damages  occasioned 
by  a  former  dam,  the  company  paid  $800,  the  sum  at  which  the 
damages  were  appraised.  No  person  has  stated  to  what  point  at 
the  complainant's  mill  this  dam  raised  the  water.  Either  it  was 
badly  constructed  or  it  was  somehow  injured,  for  it  is  in  proof  that 
it  leaked  in  a  year  or  two  from  one  end  to  the  other  ;  and  in  1834 
or  1835  it  sunk  about  the  middle  from  eighteen  inches  to  two  feet ; 
so  that  in  1836  it  became  necessary  to  build  a  new  dam.  Witnesses 
who  saw  it  while  it  was  leaking,  or  when  sunk,  tell  us  that  the 
water  was  ten  inches,  or,  as  some  say  a  foot,  arid  others  fourteen 
and  fifteen  inches  below  its  present  height.  Now  as  the  company 
paid  for  all  damages  done  by  it  when  not  leaking  and  not  sunk, 
they  are  only  liable  for  any  damage  done  by  raising  the  present 
dam  higher  than  the  former  as  it  stood  when  first  erected  ;  and  the 
old  dam  might  have  been  repaired  so  as  to  be  of  an  uniform  height, 
and  so  as  not  to  leak  and  no  damage  to  Mr.  Freedley — damages  to 
that  height  had  been  paid  for.  This  would  have  raised  the  water 
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above  where  it  stood  in  the  dilapidated  state  of  the  dam,  and  would 
have  brought  it  to  within  five  inches  of  its  present  state;  for  the 
proof  seems  full,  and  certain,  and  indisputable,  that  the  present 
dam  is  not  five  inches  higher  than  the  former  one.  And  it  seems 
to  me  strange  that  any  weight  should  be  allowed  to  conjectural 
opinions  in  opposition  to  actual  measurement.  It  is  not  forgotten 
that  in  1836  the  winter  crops  in  much  of  this  state,  and  in  some 
other  states,  failed  in  a  manner,  to  occasion  much  distress,  and  to 
raise  very  much  the  price  of  wheat  and  rye ;  if  not  sworn  to  I 
would  not  have  believed  that  the  scarcity  was  so  great  as  to  enable 
a  man  to  sell  rye  bran  at  a  dollar  per  bushel.  Mr.  Freedley  is 
stated  to  have  purchased  a  quantity  of  rye  from  men  in  Hunting- 
don and  Mifflin  counties,  at  from  $1.25  to  $1.31  per  bushel,  and 
that  in  the  spring  of  1837  he  was  making  great  gain  by  selling  rye 
meal  at  $2.00  per  hundred  pounds,  and  bran  of  rye  as  above  stated ; 
and  the  court  say,  u  It  is  alleged  that  at  the  particular  time  when 
the  new  dam  was  raised,  he  had  on  hand  a  quantity  of  rye,  from  the 
grinding  and  sale  of  which  he  would  have  made  a  certain  sum,  had 
the  dam  not  been  raised,  but  which  he  lost  in  consequence  of  the 
backing  of  the  water  on  him :  if  the  jury  are  satisfied  of  the  fact, 
they  should  compensate  the  plaintiff  for  the  loss  thus  sustained." 
This  part  of  the  opinion  is  alleged  to  be  error,  and  we  think  not 
without  cause. 

Without  recollecting  that  unless  ruinous  dams  are  repaired,  the 
produce  of  Hollidaysburg  and  Mifflin  will  not  come  to  this  market ; 
for  the  land  carriage  will  be  equal  to  the  price ;  and  without  notic- 
ing *that  if  the  dam,  and  during  1837  the  coffer-dam,  had  r*-iir 
not  been  there,  Mr.  Freedley  could  not  have  sent  his  meal  * 
to  market  by  the  canal  below ;  there  are  other  considerations  which 
forbid  the  allowance  for  the  item  of  damages  here  claimed  and 
allowed.  Whatever  is  a  great  benefit  to  a  large  portion  of  the 
community,  results  though  not  so  immediately,  in  a  benefit  to  the 
whole  community  ;  and  if  in  the  attainment  of  this  general  good, 
some  little  inconvenience  is  sustained  by  some  persons,  this  is  not 
the  subject  of  action,  nor  does  it  entitle  to  damages.  Houses  are 
burnt  down,  or  fall  down,  or  become  ruinous,  and  are  to  be  rebuilt. 
The  stone,  and  brick,  and  lime,  and  mortar,  and  the  carriages,  and 
drays,  and  workmen,  occasion  considerable  obstruction  in  the  street, 
und  some  annoyances  to  those  living  adjacent,  yet  it  would  not  do 
to  subject  the  owner  to  a  suit  because  some  one  had  purchased  a 
fresh  supply  of  goods,  and  alleged  that  men,  and  especially  ladies, 
would  not  come  to  buy,  and  therefore  he  had  lost  the  profits  he 
expected.  The  loss  alleged  is  the  profits  on  a  speculation  in  rye  ; 
but  the  company  are  not  liable  for  such  losses.  Mr.  Freedley  knew 
they  had  begun  to  rebuild  the  dam,  and  were  bound  by  their  duty 
to  the  stockholders  and  to  the  community  to  go  on  and  complete  it. 
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Neither  the  objects  for  which  the  company  were  incorporated,  nor 
their  duty,  nor  common  sense,  required  that  all  the  navigation 
should  continue  interrupted  and  suspended  because  one  person  had 
made  a  speculation  in  grain. 

It  was  long  ago  settled  in  this  court  that  the  company  were  not 
liable  for  speculative  damages,  or  profits  which  any  person  supposes 
he  might  have  made  if  no  canal  had  been  constructed.  Common- 
wealth v.  Thoburn,  7  S.  &  B.  411. 

On  the  principle  adopted  in  this  case,  suits  might  be  brought,  if 
the  navigation  was  at  any  time  interrupted,  and  men  would  allege 
that  produce  fell,  and  so  they  sustained  loss ;  and  this  loss  would 
depend  on  the  state  of  the  market.  But  this  is  not  all.  There 
would  be  no  means  of  ascertaining  the  amount  of  the  loss,  or  the 
real  cause  of  it.  I  know  one  man  who  would  not  sell  his  wheat 
that  year  because  he  could  not  get  more  than  two  dollars  a  bushel 
for  it :  and  next  year  he  got  one  dollar.  Mr.  Freedley's  profits 
ceased,  in  part  at  least,  about  the  first  of  July,  when  rye  and  wheat 
ripened ;  and  yet  his  witnesses,  and  I  am  afraid  the  jury,  carried  it 
on  to  December. 

The  matter,  and  the  only  matter  to  be  decided,  is,  what  was  the 
real  damage  to  that  mill  in  ordinary  events  by  raising  the  water  as 
it  was  raised  by  that  dam ;  and  not  how  much  of  Mr.  Freedley's 
profits,  from  an  accidental  rise  in  the  price  of  rye,  accrued  at  that 
time.  And  in  order  to  ascertain  this,  the  jury  must  ascertain  how 
much  it  was  raised.  If  only  raised  five  inches  or  less,  there  is  an 
end  of  calculations  about  losing  a  foot  or  fifteen  inches. 

His  mill  is  an  overshot ;   he  uses  the  same  wheel,  and  although 

*11fil   ^  **8  wno^7  raised  seven  inches,  yet  the  water  comes  into 

-•  the  top  buckets  as  it  did  before.     He  had   then   lost  no 

power ;  for  only  ignorant  people  talk  about  water  in  a  breast  or 

overshot  producing  any  effect  except  by  its  weight. 

As  to  the  request  by  Freedley  to  the  contractor  to  raise  the  dam  : 
I  think  the  matter  requires  a  more  precise  statement.  Was  the 
dam  by  the  directions  of  the  company  to  be  raised  to  a  certain 
height?  Was  it  raised  above  that  height?  and  if  so,  did  the  con- 
tractor add  to  its  height  at  the  request  of  Mr.  Freedley  ?  If  so, 
is  the  company  liable  although  the  contractor  never  told  them  of 
Freedley's  request,  or  that  he  had  complied  with  it?  If  built 
according  to  the  plan  of  the  engineer,  and  the  directions  of  the 
company,  it  seems  not  material  what  Mr.  Freedley  wished  or  said ; 
but  if  it  was  raised  in  consequence  of  his  request,  it  would  seem 
not  material  whether  it  was  so  raised  by  the  contractor  with  or 
without  the  direction  of  the  company. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Cited  by  Counsel,  7  Barr  355  ;  2  Wright  285  ;  ||  10  W.  N.  C.  150.|| 
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Cited  by  the  Court,  4  W.  4  S.  376 :  3  Casey  104. 

See  ante  45. 

||  The  measure  of  damages  is  the  difference  between  the  market  value  of 
the  land  as  affected  by  the  injury,  and  such  value  as  unaffected;  the  pro- 
perty to  be  valued  without  reference  to  the  person  or  owner,  or  the  actual 
state  of  his  business.  Harvey  v.  Railroad,  1 1  Wr.  428  ;  Shenango  Railroad 
v.  Braham,  29  Smith  447  ;  Philadelphia  v.  Linnard,  10  W.  N.  C.  148.|| 


Commonwealth  against  Watmough.       [*in 

[PHILADELPHIA,  JANUARY  16.  1841.] 
IN   ERROR. 

1.  In  an  action  against  a  sheriff  for  an  alleged  false  return  of  nuJla  bona 
to  a  writ   of  fi.  fa.,  by  which  he  was  required  to  levy  upon  certain  bank 
stock,  standing  in  the  name  of  A.,  the  defendant  in  the  execution  ;  it  wax 
held,  that  A.  was  a  competent  witness  to  prove  that  the  stock  was  in  fact 
purchased  with  the  money  of  his  brother,  and  that  he  had  sold  it  to  B.  before 
tne  fi.  fa.  issued  ;  although  he  (A.)  had  agreed  to  indemnify  C.  for  being 
security  to  the  sheriff  for  not  levying  on  the  stock;  C.  having  executed  a 
release  to  the  witness. 

2.  Stock  in  a  bank,  or  other  corporation,  standing  in  the   name  of  a 
defendant  in  an  execution,  is  not  liable  to  be  sold  as  his,  under  the  act  of 
the  29th  of  March  1819,  if  it  actually  be  the  property  of  another. 

3.  A.,  a  stockholder  in  the  Bank  of  the  U.  S.,  sold  his  stock  on  the  22d  of 
April  1836,  taking  from  the  purchaser  his  promissory  note  at  60  days  ;  and 
on  the  same  day  executed  a  power  of  attorney  to  transfer  it.     On  the  6th  of 
May  1836,  a  levy  was  made  upon  the  stock,  which  still  stood  in  the  name 
of  A.,  by  the   sheriff,  by  virtue  of  a  fi.  fa.  against  A.     Held,  that  the  stock 
was  not  liable  to  execution  ;  although  the  rules  of  the  bank  required  trans- 
fers of  the  stock  to  be  made  in  the  presence  of  an  officer  of  the  bank. 

4.  A  sheriff  is  not  bound  to  levy  upon  personal  property  alleged  to  belong 
to  the  defendant  in  an  execution,  upon  an  offer  by  the  plaintiff  to  indemnify 
him.     Unless  it  appear  in  an  action  against  him  for  a  false  return,  that  the 
property  actually  belonged  to  the  defendant  in  the  execution,  the  offer  to 
indemnify  him  will  not  make  him  liable  to  damages. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  debt  upon  the  official  bond  of  the  sheriff 
of  the  city  and  county  of  Philadelphia,  brought  in  the  name  of  the 
Commonwealth  of  Pennsylvania,  to  the  use  of  John  C.  Bergh  and 
John  P.  Arcularius,  copartners,  trading  under  the  firm  of  Berg  & 
Arcularius,  against  John  G.  Watmough,  Esq.,  George  W.  South, 
and  Isaac  Heylin. 

*The  plaintiffs  declared  generally  upon  the  sheriff's 
bond ;  to  which  the  defendants  pleaded  performance,  as 
respected  the  persons  to  whose  use  the  suit  was  brought. 

The  plaintiffs  replied  ;  assigning  breaches  as  follows  : 

"  And  the  said  plaintiffs,  by  Samuel  H.  Perkins,  their  attorney, 
say,  that  they  the  said  plaintiffs  by  reason  of  anything  by  the  said 
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defendants  in  their  plea  alleged  ought  not  to  be  barred  from  having 
and  maintaining  their  aforesaid  action  thereof  against  them,  the 
said  defendants,  because  they  say  that  whereas  they,  the  said  plain- 
tiffs, heretofore,  to  wit,  on  the  thirtieth  day  of  April  1835,  in  the 
District  Court  for  the  city  and  county  of  Philadelphia,  by  con- 
sideration and  judgment  of  the  said  court,  recovered  against  one 
Joshua  T.  Seal,  the  sum  of  seventeen  hundred  sixty-nine  dollars 
and  forty-four  cents,  which  was  adjudged  to  the  plaintiffs  in  and  by 
the  said  court  for  their  damages  by  them  sustained,  as  well  on 
occasion  of  the  not  performing  certain  promises  and  undertakings 
before  them  made  by  the  said  Joshua  T.  Seal  to  the  said  plaintiffs, 
as  for  their  costs  and  charges,  by  them  the  said  plaintiffs  about 
their  suit  in  that  behalf  expended,  whereof  the  said  Joshua  T.  Seal 
was  convicted :  as  by  the  record  and  proceedings  thereof  still 
remaining  in  the  said  court  more  fully  and  at  large  appears.  And 
the  said  plaintiffs  further  say  that  the  said  judgment  being  in  full 
force,  and  the  said  damages  remaining  unpaid  and  unsatisfied,  they 
the  said  plaintiffs,  on  the  seventh  day  of  March  eighteen  hundred 
and  thirty-six,  for  the  obtaining  satisfaction  thereof,  sued  and  pro- 
secuted out  of  the  said  court  at  the  county  aforesaid,  a  certain  writ 
called  an  alias  fieri  facias,  directed  to  the  sheriff  of  Philadelphia 
county,  by  which  said  writ  the  Commonwealth  of  Pennsylvania 
commanded  the  said  sheriff  as  before  they  had  done,  that  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said  Joshua  T.  Seal, 
in  his,  the  said  sheriff's  bailiwick,  he  should  cause  to  be  levied 
seventeen  hundred  and  ninety-two  dollars  eighty-three  cents,  which 
to  the  said  plaintiffs  lately  in  the  said  court  were  adjudged  for 
their  damages  which  they  sustained  as  well  by  occasion  of  the  non- 
performance  of  a  certain  promise  and  assumption  by  the  said  Joshua 
T.  Seal,  to  the  said  plaintiffs  at  Philadelphia,  in  the  county  afore- 
said made,  as  for  their  costs  and  charges  by  them  about  their  suit 
in  that  behalf  expended,  whereof  the  said  Joshua  T.  Seal  was  con- 
victed, as  appears  of  record  ;  and  that  he  should  have  that  money 
before  the  judges  of  the  said  court  at  Philadelphia,  at  the  said 
court  there  to  be  held  the  first  Monday  of  June  then  next,  to 
render  to  the  said  plaintiffs  for  their  damages  aforesaid :  and  that 
the  said  sheriff  should  have  then  there  that  writ ;  which  said  writ 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff,  as 
hereinafter  mentioned,  was  duly  endorsed  with  a  direction  for  him 
the  said  sheriff  to  levy  seventeen  hundred  sixty-nine  dollars  forty- 
*111TI  *our  cents'  besides  interest  and  costs  ;  and  *which  said  writ 
J  so  endorsed,  afterwards  and  before  the  said  return  thereof, 
to  wit,  on  the  6th  day  of  May  eighteen  hundred  and  thirty-six,  at 
the  county  aforesaid,  was  delivered  to  the  said  John  G.  Watmough  ; 
who  then  and  from  thence  until  and  at  and  after  the  return  of  the 
said  writ  was  sheriff  of  the  said  county  of  Philadelphia,  to  be  executed 
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in  due  form  of  law.  By  virtue  of  which  said  writ  the  said  John  G. 
Watmough,  30  being  sheriff  of  Philadelphia  county,  as  aforesaid, 
afterwards  and  before  the  return  of  said  writ,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  county  aforesaid,  seized  and  took  in 
execution  divers  goods  and  chattels  of  the  said  Joshua  T.  Seal,  of 
great  value,  to  wit,  of  the  value  of  the  moneys  so  endorsed  on  the 
said  writ,  and  directed  to  be  levied  as  aforesaid,  and  then  and  there 
levied  the  same  thereout.  Yet  the  said  John  G.  Watmough,  so 
being  such  sheriff  of  Philadelphia  county  as  aforesaid,  not  regard- 
ing his  duty  as  such  sheriff,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure,  prejudice  and  aggrieve  the  said  plain- 
tiff in  that  behalf,  and  to  deprive  him  of  the  said  moneys  so  endorsed 
on  the  said  writ  and  directed  to  be  levied  as  aforesaid,  and  of  the 
means  of  obtaining  the  same  had  not  the  said  moneys,  so  levied  as 
aforesaid,  or  any  thereof,  before  the  judges  of  the  said  court  at 
Philadelphia  aforesaid,  at  the  return  of  the  said  writ,  according  to 
the  exigency  thereof,  and  of  the  said  endorsement  so  made  thereon 
as  aforesaid,  but  therein  wholly  failed  and  made  default ;  nor  hath 
he  paid  the  said  sum  of  seventeen  hundred  and  sixty-nine  dollars 
forty-four  cents,  or  any  part  thereof  to  the  said  plaintiffs,  and  at 
the  return  of  the  said  writ,  to  wit,  on  the  first  Monday  of  June, 
iu  the  year  last  aforesaid,  the  said  John  G.  Watmough  falsely  and 
deceitfully  returned  to  the  said  court  upon  said  writ,  that  the  said 
Joshua  T.  Seal  had  not  any  goods  and  chattels  in  his  bailiwick, 
whereof  he  could  cause  to  be  levied  the  damages  aforesaid,  or  any 
part  thereof ;  as  by  the  said  writ  and  the  return  thereof  remain- 
ing of  record  in  the  said  court  at  Philadelphia  aforesaid  fully 
appears;  by  means  of  which  said  premises  the  said  plaintiffs  have 
been  and  are  greatly  injured  and  deprived  of  the  means  of  ob- 
taining the  said  moneys  so  endorsed  on  the  said  writ  and  directed 
to  be  levied  as  aforesaid,  and  which  are  still  wholly  unpaid ;  and 
are  likely  to  lose  the  same,  to  wit,  at  the  county  aforesaid,  con- 
trary to  the  form  and  effect  of  the  said  condition  of  the  said  writ- 
ing obligatory,  to  wit,  at  the  county  aforesaid.  And  this  the  said 
plaintiffs  are  ready  to  verify  :  wherefore  they  pray  judgment  and 
their  debt  aforesaid,  together  with  their  damages  by  them  sustained 
on  occasion  of  the  detention  thereof,  to  be  awarded  them. 

And  the  said  plaintiffs  further  say,  that  they,  the  said  plaintiffs, 
by  reason  of  anything  by  the  said  defendants  in  their  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  their  aforesaid 
action  thereof  against  them  the  said  defendants,  because  they  say 
that,  whereas  they  the  said  plaintiffs  heretofore,  to  wit,  on  the  30th 
*day  of  April  eighteen  hundred  and  thirty-five,  in  the  Dis-  p-ioft 
trict  Court  for  the  City  and  County  of  Philadelphia,  by  the  *• 
consideration  and  judgment  of  the  said  court,  recovered  against 
one  Joshua  T.  Seal,  the  sum  of  seventeen  hundred  and  sixty-nine 
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dollars  forty-four  cents,  which  was  adjudged  to  the  said  plaintiffs 
in  and  by  said  court,  for  their  damages  which  they  sustained,  as 
well  on  occasion  of  the  not  performing  certain  promises  and  under- 
takings before  then  made  by  the  said  Joshua  T.  Seal  to  the  said 
plaintiffs,  as  for  their  costs  and  charges  by  them  the  said  plain- 
tiffs, about  their  suit  in  that  behalf  expended,  whereof  the  said 
Joshua  T.  Seal  was  convicted ;  as  by  the  records  and  proceedings 
thereof  still  remaining  in  the  said  court,  more  fully  and  at  large 
appears.  And  the  said  plaintiffs  further  say,  that  the  last-men- 
tioned judgment  being  in  full  force,  and  the  said  last- mentioned 
damages  remaining  unpaid  and  unsatisfied,  they,  the  said  plaintiffs, 
on  the  seventh  day  of  March  eighteen  hundred  and  thirty-six,  for 
the  obtaining  satisfaction  thereof,  sued  and  prosecuted  out  of  the 
said  court  at  the  county  aforesaid,  a  certain  writ  called  an  alias 
fieri  facias  directed  to  the  said  sheriff  of  Philadelphia  county,  by 
which  said  last-mentioned  writ  the  Commonwealth  of  Pennsylvania 
commanded  the  said  sheriff  as  before  they  had  done,  that  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said  John  T.  Seal, 
in  his  the  sheriff's  bailiwick,  he  should  cause  to  be  levied  seventeen 
hundred  and  ninety-two  dollars  and  eighty-three  cents,  which  to 
said  plaintiffs  lately  in  the  said  court  were  adjudged  for  their 
damages  which  they  sustained,  as  well  by  occasion  of  the  non-per- 
formance of  a  certain  promise  and  assumption  of  the  said  Joshua 
T.  Seal,  to  the  said  plaintiffs  at  Philadelphia,  in  the  county  afore- 
said made,  as  for  their  costs  and  charges  about  their  suit  in  that 
behalf  expended,  whereof  the  said  Joshua  T.  Seal  was  convicted, 
as  appears  of  record,  and  that  he  should  have  that  money  before 
the  judges  of  the  said  court,  at  Philadelphia,  at  the  said  court, 
there  to  be  held  the  first  Monday  of  June  then  next,  to  render  to 
the  said  plaintiffs  for  their  damages  aforesaid,  and  that  the  said 
sheriff  should  have  then  there  that  writ;  which  said  last-mentioned 
writ  afterwards  and  before  the  delivery  thereof  to  the  said  sheriff, 
as  hereinafter  mentioned,  was  duly  endorsed,  with  a  direction  for 
him,  the  said  sheriff,  to  levy  seventeen  hundred  and  sixty-nine 
dollars  forty-four  cents,  besides  interest  and  costs,  and  which  said 
last-mentioned  writ  so  endorsed,  afterwards  and  before  the  said 
return  thereof,  to  wit,  on  the  sixth  day  of  May  eighteen  hundred 
and  thirty-six,  at  the  county  aforesaid,  was  delivered  to  the  said 
John  G.  Watmough,  who  then,  and  from  thence  until  and  at  and 
after  the  return  of  the  said  last-mentioned  writ,  was  sheriff  of 
Philadelphia  county,  to  be  executed  in  due  form  of  law.  And 
although  there  were  then  and  afterwards  and  before  the  return  of 
the  said  last-mentioned  writ,  divers  goods  and  chattels  of  the  said 
Joshua  T.  Seal  within  the  bailiwick  of  the  said  sheriff,  whereof  the 
said  John  *G.  Watmough  could,  might  and  ought  to  have 
levied  the  moneys  so  endorsed  on  said  last-mentioned  writ, 
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and  directed  to  be  levied  as  last  aforesaid,  whereof  the  said  John 
G.  Watmouth  so  being  sheriff  as  aforesaid,  had  notice.  Yet  the 
said  John  Gr.  VVatmough  so  being  sheriff  as  aforesaid,  not  regard- 
ing the  duty  of  his  office  as  such  sheriff,  but  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the 
said  plaintiffs,  and  to  deprive  them  of  the  moneys  so  endorsed  on 
the  said  last-mentioned  writ,  and  directed  to  be  levied  as  last  afore- 
said, and  of  the  means  of  obtaining  the  same,  did  not  nor  would  at 
any  time  before  the  return  of  the  said  writ,  levy  the  money  last 
aforesaid,  or  any  part  thereof,  but  wholly  neglected  and  refused  so 
to  do,  and  therein  failed  and  made  default,  and  at  the  return  of  the 
said  last-mentioned  writ,  to  wit,  on  the  first  Monday  of  June 
eighteen  hundred  and  thirty-six,  falsely  and  deceitfully  returned  to 
the  said  court,  that  the  said  Joshua  T.  Seal  had  not  any  goods  in 
his  bailiwick  whereof  he  could  cause  to  be  levied  the  damages  last 
aforesaid,  or  any  part  thereof:  as  by  the  said  last-mentioned  writ 
and  the  return  thereof  remaining  of  record  in  the  said  court  of  the 
county  aforesaid,  fully  appears.  By  means  of  which  premises  the 
said  plaintiffs  have  been  and  are  greatly  injured  and  deprived  of 
the  means  of  obtaining  the  said  moneys  so  endorsed  on  the  said 
last-mentioned  writ,  and  directed  to  be  levied  as  aforesaid,  and 
which  are  still  wholly  unpaid  as  aforesaid,  and  are  likely  to  lose  the 
same,  to  wit,  at  the  county  aforesaid ;  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obligatory,  to  wit,  at 
the  county  aforesaid :'  And  this  the  said  plaintiffs  are  ready  to 
verify  :  Wherefore  they  pray  judgment  and  their  damages  aforesaid 
to  be  awarded  them. 

And  the  said  plaintiffs  further  say,  that  by  reason  of  anything 
by  the  said  defendants  in  their  plea  alleged  that  the  said  plaintiffs 
ought  not  to  be  barred  from  having  and  maintaining  their  aforesaid 
action  thereof  against  them,  the  said  defendants,  because  they  say 
that  whereas  they,  the  said  plaintiffs,  heretofore,  to  wit,  on  the  thir- 
teenth day  of  April,  eighteen  hundred  and  thirty-five,  in  the 
District  Court  for  the  city  and  county  of  Philadelphia,  by  the 
consideration  and  judgment  of  the  said  court,  recovered  against 
one  Joshua  T.  Seal  a  certain  debt  of  thirteen  hundred  and  eighty- 
nine  dollars  and  fifty-six  cents,  and  also  three  hundred  seventy- nine 
dollars  and  eighty-eight  cents,  which  in  and  by  said  court  were 
adjudged  to  the  said  plaintiffs,  and  with  their  assent  for  damages 
which  they  had  sustained,  as  well  by  occasion  of  the  detention  of 
that  debt  as  for  their  costs  and  charges  by  them  about  their  suit 
in  that  behalf  expended,  whereof  the  said  Joshua  T.  Seal  was 
convicted:  as  by  the  records  and  proceedings  thereof  still  remain, 
ing  in  the  said  court,  more  fully  and  at  large  appears.  And  the 
said  plaintiffs  further  say,  that  the  said  judgment  being  in  full  force, 


121  SUPREME  COURT  [Dec.  Term, 

[Commonwealth  v.  Watmough.] 

and  the  said  debt  and  damages  remaining  unpaid  and  unsatisfied, 
*i99-i  they,  the  said  plaintiffs,  *on  the  seventh  day  of  March, 
"*  J  eighteen  hundred  and  thirty-six,  for  the  obtaining  satisfac- 
tion thereof,  sued  and  prosecuted  out  of  the  said  court,  at  the 
county  aforesaid,  a  certain  writ  of  alias  fieri  facias,  directed  to 
the  sheriff  of  Philadelphia  county,  by  which  said  last-mentioned 
writ,  the  Commonwealth  of  Pennsylvania  commanded  the  said 
sheriff,  as  before  they  had  done,  that  of  the  goods,  chattels,  lands, 
and  tenements  of  the  said  Joshua  T.  Seal,  in  his  the  said  sheriff 's 
bailiwick,  he  should  cause  to  be  levied  the  debt  and  damages  afore- 
said, and  that  he  should  have  that  money  before  the  judges  of  the 
said  court  at  Philadelphia,  at  the  said  court  there  to  be  held  the 
first  Monday  of  June  then  next,  and  that  the  said  sheriff  should  have 
then  there  that  writ.  Which  said  last-mentioned  writ,  afterwards 
and  before  the  delivery  thereof  to  the  said  sheriff,  as  hereinafter 
mentioned,  was  duly  endorsed,  with  a  direction  for  him,  the  said 
sheriff,  to  levy  seventeen  hundred  and  sixty-nine  dollars,  forty-four 
cents,  besides  interest  and  costs,  and  which  said  last-mentioned 
writ,  so  endorsed  and  directed  as  aforesaid,  afterwards  and  before 
the  return  thereof,  to  wit,  on  the  sixth  day  of  May,  eighteen  hun- 
dred and  thirty -six,  at  the  county  aforesaid,  was  delivered  to  the 
paid  John  G.  Watmough,  who  then  and  from  thence  until  and  at 
and  after  the  return  of  the  said  last-mentioned  writ,  was  sheriff 
of  Philadelphia  county,  to  be  executed  in  due  form  of  law.  By 
virtue  of  which  said  last-mentioned  writ,  the  said  John  G.  Wat- 
mough, so  being  sheriff  of  Philadelphia  county  as  aforesaid,  seized 
and  took  in  execution  divers  goods  and  chattels  of  the  said  Joshua 
T.  Seal,  of  great  value,  to  wit,  of  the  value  of  the  moneys  so 
endorsed  on  the  said  last-mentioned  writ  and  directed  to  be  levied 
as  aforesaid,  and  then  and  there  levied  the  same  thereout.  Yet  the 
said  John  G.  Watmough',  so  being  such  sheriff  as  aforesaid,  not 
regarding  his  duty  as  said  sheriff,  but  contriving,  and  wrongfully, 
and  unjustly  intending  to  injure,  prejudice,  and  aggrieve,  the  said 
plaintiffs  in  that  behalf,  and  to  deprive  them  of  the  said  money  so 
endorsed  on  the  said  last-mentioned  writ,  and  directed  to  be  levied 
as  aforesaid,  and  of  the  means  of  obtaining  the  same,  had  not  the 
said  moneys  so  levied  as  aforesaid,  or  any  part  thereof  before  the 
judges  of  the  said  court  at  Philadelphia,  aforesaid  at  the  return 
of  the  said  last-mentioned  writ  according  to  the  exigency  thereof 
and  of  the  said  endorsement,  so  made  thereon  as  aforesaid,  but 
therein  wholly  failed  and  made  default,  nor  hath  he  paid  the  said 
sum  of  seventeen  hundred  sixty-nine  dollars  and  forty-four  cents, 
or  any  part  thereof,  to  the  said  plaintiffs,  and  at  the  return  of  said 
writ,  to  wit,  on  the  first  Monday  of  June,  eighteen  hundred  and 
thirty-six,  he,  the  said  John  G.  Watmough,  falsely  and  deceitfully 
returned  to  the  said  court  at  Philadelphia  aforesaid,  upon  the  said 


1840.]  OF  PENNSYLVANIA.  122 

[Commonwealth  v.  Watmough.J 

last-mentioned  writ  that  the  said  Joshua  T.  Seal  had  not  any  goods 
and  chattels  in  his  bailiwick  whereof  he  could  cause  to  be  levied  the 
said  debt  and  damages  aforesaid  or  any  part  thereof:  as  by  the  said 
writ  and  the  return  thereof  remaining  of  record  in  the  said  court 
fully  appears:  by  means  *of  which  said  premises  the  said  r*ioQ 
plaintiffs  have  been  and  are  greatly  injured  and  deprived  of  ' 
the  means  of  obtaining  the  said  moneys  so  endorsed  on  the  said  writ 
and  directed  to  be  levied  as  aforesaid,  and  which  are  still  unpaid  as 
aforesaid,  and  are  likely  to  lose  the  same,  to  wit,  at  the  county 
aforesaid;  contrary  to  the  form  and  effect  of  the  said  condition  of 
the  said  writing  obligatory,  to  wit,  at  the  county  aforesaid;  and  this 
they  the  said  plaintiffs  are  ready  to  verify  :  Wherefore  they  pray 
judgment  and  their  debt  aforesaid,  together  with  their  damages  by 
them  sustained  on  occasion  of  the  detention  thereof,  to  be  adjudged 
to  them. 

And  the  said  plaintiffs  further  say,  that  they,  the  said  plain- 
tiffs, by  reason  of  anything  by  the  said  defendants  in  their  plea 
alleged,  ought  not  to  be  barred  from  having  or  maintaining  their 
aforesaid  action  against  them,  the  said  defendants,  because  they 
say  that  whereas  they  the  said  plaintiffs  heretofore,  to  wit,  on  the 
thirtieth  day  of  April,  eighteen  hundred  and  thirty-five,  in  the  Dis- 
trict Court  for  the  City  and  County  of  Philadelphia,  by  the  consid- 
eration and  judgment  of  the  said  court,  recovered  against  one 
Joshua  T.  Seal,  a  certain  debt  of  thirteen  hundred  eighty-nine 
dollars  and  fifty-six  cents;  and  also  three  hundred  seventy-nine 
dollars  and  eighty-eight  cents;  which  in  and  by  the  said  court 
were  adjudged  to  the  said  plaintiffs,  and  with  their  assent  for  dam- 
ages which  they  had  sustained,  as  well  by  occasion  of  the  detention 
of  that  debt,  as  for  their  costs  and  charges  by  them  about  their 
suit  in  that  behalf  expended,  whereof  the  said  Joshua  T.  Seal, 
was  convicted ;  as  by  the  records  and  proceedings  thereof  still 
still  remaining  in  the  said  court  more  fully  and  at  large  appears. 
And  the  said  plaintiffs  further  say,  that  the  said  judgment  being  in 
full  force",  and  the  said  debt  and  damages  remaining  unpaid  and 
unsatisfied,  they  the  said  plaintiffs,  on  the  seventh  day  of  March, 
eighteen  hundred  and  thirty-six,  for  the  obtaining  satisfaction 
thereof,  sued  and  prosecuted  out  of  the  said  court,  at  the  county 
aforesaid,  a  certain  writ  of  alias  fieri  facias,  directed  to  the  sheriff 
of  Philadelphia  county,  by  which  said  last-mentioned  writ  the  com- 
monwealth of  Pennsylvania  commanded  the  said  sheriff  as  before k 
they  had  done,  that  of  the  goods  and  chattels,  lands  and  tenements 
of  the  said  Joshua  T.  Seal,  in  his,  the  said  sheriff's,  bailiwick,  he 
should  cause  to  be  levied  the  debt  and  damages  aforesaid,  and  that 
he  should  have  that  money  before  the  judges  of  the  said  court,  at 
Philadelphia  at  the  said  court,  there  to  be  held  the  first  Monday  of 
June  then  next ;  and  that  the  said  sheriff  should  have  then  there 
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that  writ.  Which  said  last  mentioned  writ,  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff  as  hereinafter  mentioned, 
was  duly  endorsed  with  a  direction  for  him,  the  said  sheriff'  to  levy 
seventeen  hundred  and  sixty-nine  dollars  forty-four  cents,  besides 
interest  and  costs;  and  which  said  last-mentioned  writ,  so  endorsed, 
afterwards  and  before  the  said  return  thereof,  to  wit,  on  the  sixth 
day  of  May,  eighteen  hundred  and  thirty-six,  at  the  county  afore- 


*1-?41  '  was  delivered  *to  the  said  John  G.  Watmough,  who 
-"  then  and  from  thence  until  and  at  and  after  the  return  of 
the  said  last-mentioned  writ  was  sheriff  of  Philadelphia  county,  to 
be  executed  in  due  form  of  law  :  and  although  there  were  then,  and 
afterwards  and  before  the  return  of  said  writ,  divers  goods  and 
chattels  of  the  said  Joshua  T.  Seal  within  the  bailiwick  of  the  said 
John  G.  Watmough  as  such  sheriff  as  aforesaid,  whereof  the  said 
John  G.  Watmough  could  and  might  and  ought  to  have  levied  the 
moneys  so  endorsed  on  the  said  last-mentioned  writ,  and  directed 
to  be  levied  as  last  aforesaid,  whereof  the  said  John  G.  Watmough, 
BO  being  sheriff  as  aforesaid  had  notice  ;  yet  the  said  John  G.  Wat- 
mough, so  being  sheriff  of  Philadelphia  county  as  aforesaid,  not 
regarding  the  duty  of  his  office  as  such  sheriff,  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure,  prejudice  and  aggrieve 
the  said  plaintiffs,  and  to  deprive  them  of  the  moneys  so  endorsed 
on  the  said  last-mentioned  writ,  and  directed  to  be  levied  as  last 
aforesaid,  and  of  the  means  of  obtaining  the  same,  did  not  nor 
•would  at  any  time  before  the  return  of  the  said  last-mentioned  writ, 
levy  the  money  last  aforesaid,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  and  therein  failed,  and  made  default, 
and  at  the  return  of  the  said  last-mentioned  writ,  to  wit,  on  the 
first  Monday  of  June,  eighteen  hundred  and  thirty-six,  falsely  and 
deceitfully  returned  to  the  said  court,  that  the  said  Joshua  T.  Seal 
had  not  any  goods  and  chattels  in  his  bailiwick  whereof  he  could 
cause  to  be  levied  the  debt  and  damages  last  aforesaid,  or  any  part 
thereof:  as  by  the  said  last-mentioned  writ  and  the  return  thereof, 
remaining  on  record  in  the  said  court  at  the  county  aforesaid  fully 
appears.  By  means  of  which  premises  the  said  plaintiff's  have  been 
and  are  greatly  injured  and  deprived  of  the  means  of  obtaining  the 
said  moneys  so  endorsed  on  the  said  last-mentioned  writ  and 
directed  to  be  levied  as  aforesaid,  and  are  still  wholly  unpaid  as 
aforesaid,  and  are  likely  to  lose  the  same,  to  wit,  at  the  county 
aforesaid  ;  contrary  to  the  form  and  effect  of  the  said  condition  of 
the  said  writing  obligatory,  to  wit,  at  the  county  aforesaid  ;  and 
this  the  said  plaintiff's  are  ready  to  verify.  Wherefore  they  pray 
judgment  and  their  debt  aforesaid,  together  with  their  damages  by 
them  sustained  on  occasion  of  the  detention  thereof  to  be  adjudged 
to  them." 

The  defendants  rejoined  as  follows: 


1840.]  OF  PENNSYLVANIA.  124 

[Commonwealth  v.  Watmough.] 

"  And  the  said  defendants,  as  to  the  plea  of  the  said  plaintiff 
above,  in  reply  pleaded  to  the  plea  of  the  said  defendants  say,  that 
the  plaintiff,  by  reason  of  anything  by  him  in  his  said  plea  in  reply 
alleged  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  the  defendants,  because  they  say,  as  to  the  first  and  third 
pleas  of  the  plaintiff  pleaded  in  reply,  that  the  said  John  G.  Wat- 
mough, sheriff  as  aforesaid,  did  not  take  in  execution  the  goods  and 
chattels  of  the  said  Joshua  T.  Seal,  as  in  the  said  pleas  alleged: 
and  that  the  *said  Joshua  T.  Seal  had  no  goods  and  chattels  r^i.^r 
in  his  bailiwick  at  and  after  the  delivery  and  before  the  •• 
return  of  the  said  writ  of  fieri  facias  in  the  said  pleas  mentioned, 
whereof  the  said  debt  could  be  levied :  and  as  to  the  second  and 
fourth  pleas  of  the  plaintiff,  pleaded  in  reply,  that  there  were  not 
divers  goods  and  chattels  of  said  Seal  within  his  bailiwick,  whereof 
the  said  sheriff  could,  might  and  ought  to  have  levied  the  money, 
endorsed  on  the  said  writ ;  whereof  he  had  notice,  as  in  the 
said  pleas  mentioned :  and  of  this  they  put  themselves  on  the 
country,"  &c. 

Issues  having  been  taken  on  these  pleading,  the  cause  came  on 
for  trial  before  Pettit,  (Pres't,)  on  the  4th  day  of  February  1839 ; 
when  the  plaintiff's  counsel  gave  in  evidence  the  official  bond  of 
the  sheriff;  and  also  gave  in  evidence  the  record  of  a  suit  and  judg- 
ment, in  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  December  Term,  A.  D.  1834,  No.  280,  in  which  John 
C.  Bergh,  and  John  P.  Arcularius,  co-partners  in  trade  under  the 
firm  of  Bergh  and  Arcularius,  were  plaintiffs,  and  Joshua  T.  Seal 
was  defendant;  and  in  which  there  was  judgment  for  the  plaintiffs 
against  the  said  Joshua  T.  Seal,  for  the  sum  of  $1769.44,  on  the 
30th  of  April  1834. 

They  also  gave  in  evidence  a  fi.  fa.  issued  on  the  said  judgment 
to  June  Terra,  A.  D.  1835,  No.  188,  and  tested  the  4th  day  of  May, 
A.  D.  1835,  and  the  return  of  ''nulla  bona"  thereon  endorsed. 
Also  a  ca.  sa.  to  the  same  term,  No.  189,  and  the  return  of  N.  E. 
I.  thereon  endorsed. 

They  also  gave  in  evidence  an  alias  fi.  fa.  in  favor  of  the  plain- 
tiffs against  the  said  Joshua  T.  Seal,  on  the  same  judgment  for  the 
said  sum  of  $1769.44  and  costs.  No.  31,  June  Term,  1836,  and 
endorsed  as  having  been  left  in  the  sheriff's  office,  May  6th  1836, 
at  12  o'clock,  A.  M.,  and  the  return  endorsed  thereon  by  the  said 
John  G.  Watmough,  sheriff,  of  "  nulla  bona,"  and  also  endorsed  in 
pencil  marks,  "  Bank  stock." 

The  counsel  for  the  plaintiffs  then  gave  in  evidence  a  paper  which 
was  produced  from  the  United  States  Bank,  in  the  words  and 
figures  following  : 
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PERKINS,  Attorney. 
,a  >^cyj       John  C.  Bergh  &  John  P.  ^ 

Arcularius,  Copartners,    !        Al.  Fi.  Fa.     No.  31. 
v.  f          June  Term,  1836. 

§  S  £  Joshua  T.  Seal.          J 

g^J  Debt  $1769.44. 


*19fi1    *  Which  paper  was  endorsed  in  the  hand-writing  of  the  said 
J   John  G.  Watmough,  as  sheriff,  in  the  words  and  figures  fol- 
lowing, to  wit  : 

"  I  hereby  relieve  the  officers  of  the  Bank  of  the  United  States 
from  all  responsibility  in  the  case  annexed  ;  and  in  person  take  off 
the  injunction  laid  upon  the  stock  of  Joshua  T.  Seal,  the  said  stock 
to  be  transferred  to  Samuel  Parker. 

May  31st,  1836.  JOHN  C.  WATMOUGH,  Sheriff. 

The  counsel  for  the  plaintiffs  then  called  — 

Andrew  Sommers,  who  testified  as  follows,  —  "  I  am  a  clerk  in 
the  Bank  of  the  United  States  ;  I  was  at  that  time  (when  the  levy 
was  made)  the  '  Transfer  clerk.'  Fifteen  shares  of  the  stock  of 
that  bank  were  transferred  on  the  first  of  June  1836,  by  Joshua 
T.  Seal  to  Samuel  Parker,  from  the  stock  of  Mr.  Seal.  These 
fifteen  shares  had  been  standing  in  the  name  of  Joshua  T.  Seal 
from  the  18th  of  April  1836  ;  it  was  above  par  ;  how  much  I  do 
not  know.  It  was  the  highest  range  above  par  at  that  time.  It 
was  from  15  to  20  above  par."  Being  cross-examined,  he  said  ; 
"  It  (the  stock)  was  transferred  on  the  books  of  the  bank  by  Jesse 
Sharpe,  under  power  of  attorney  from  Joshua  T.  Seal,  which  has 
been  in  bank  ever  since.  I  can't  state  positively  what  it  (stock) 
was  at,  it  was  continually  fluctuating,  it  was  a  time  of  great  specu- 
lation :  stock  constantly  changing  hands  ;  can't  state  the  price  of 
stock,  nor  whether  it  was  under  15." 

The  plaintiffs  also  examined  a  witness,  who  testified  that  sales  of 
United  States  Bank  stock  were  made  as  high  as  128  or  129  in  July 
and  August  1836. 

The  plaintiff's  counsel  then  gave  in  evidence  a  notice  from  hini- 
Belf  to  the  sheriff,  dated  May  28th  1836,  and  served  upon  the 
sheriff  the  same  day,  requiring  him  to  proceed  and  sell  the  bank 
stock,  and  offering  security,  if  required. 

The  counsel  of  the  defendants  then  offered  Joshua  T.  Seal  as  a 
witness,  to  prove  the  sale  of  the  stock  by  him  to  Jesse  Sharpe. 


1840.J  OF  PENNSYLVANIA.  126 

[Commonwealth  t.  Watrnoujrh.J 

The  counsel  of  the  plaintiffs  objected  to  him  as  incompetent,  by 
reason  of  his  interest;  but  the  learned  judge  overruled  the  objec- 
tion, and  admitted  him  as  a  witness  for  the  purpose  ;  to  which 
decision  the  counsel  of  the  plaintiffs  excepted  ;  and  he  testified  as 
follows  : 

"  I  had  sold  these  fifteen  shares  of  stock  ;  I  don't  recollect  the 
day  ;  I  sold  Jesse  Sharpe  fifteen  shares  of  United  States  Bank 
stock  on  the  22d  of  April  1836,  for  $120  or  $120.50,  per  share  ; 
I  took  his  note,  payable  at  sixty  days,  which  was  paid.  I  gave  the 
certificate  of  the  stock  to  Mr.  Sharpe,  with  the  power  of  attorney 
in  Wilmington.  I  executed  the  power  of  attorney.  It  was  all 
done  at  the  same  time."  On  his  cross-examination  he  testified  : 
"  Jesse  Sharpe  is  a  *tavern-keeper  in  Wilmington  ;  was  in  r*io7 
1836  ;  kept  the  La  Fayette  Hotel ;  deals  pretty  largely  in  *- 
stock,  through  Mr.  Benson.  The  note  was  paid  when  it  became 
due ;  I  believe  on  the  very  day  it  became  due.  I  received  the 
money  for  it  on  the  very  day  it  was  due  from  Jesse  Sharpe,  at  Wil- 
mington. The  note  was  not  put  in  bank.  He  paid  me  in  banka- 
ble paper,  at  my  office,  I  suppose ;  no  one  that  I  recollect  was  pres- 
ent when  the  note  was  paid.  I  don't  know  whether  I  deposited 
the  money  in  bank,  or  not ;  I  kept  no  bank  account  myself,  my 
brother  kept  it.  I  am  a  clerk  in  the  store  of  my  brother.  The 
note  was  not  mine;  I  was  doing  business  for  my  brother;  it  was 
his.  I  don't  recollect  making  an  affidavit  that  this  stock  was  mine. 
This  stock  ought  to  have  gone  into  my  brother's  name.  I  bought 
this  stock  in  the  city  of  Philadelphia,  of  S.  &  M.  Allen,  brokers. 
I  gave  about  one  hundred  and  fifteen  or  one  hundred  and  sixteen 
dollars  per  share  for  it.  Mr.  Sharpe  don't  drive  stage,  he  carries 
the  mail.  I  can't  say  that  I  ever  sold  stock  to  Sharpe  before  this 
time.  I  never  agreed  to  save  Sharpe  harmless.  Sharpe  and  Par- 
der  signed  the  bond  to  the  sheriff,  I  don't  think  I  did.  Sharpe 
gave  Parker  the  stock  as  collateral  security ;  he  is  safe  enough. 
Mr.  Parker  took  it  for  that.  I  came  up  with  Sharpe.  I  called  on 
Mr.  Parker  with  him ;  I  knew  him.  and  Sharpe  did  not.  I  in- 
troduced him  to  Mr.  Parker  to  go  security  to  the  sheriff.  I  told 
him  Sharpe  was  safe  enough.  I  told  Mr.  Parker  I  would  go 
Sharpe's  security  for  him,  and  that  if  Sharpe  did  not  make  up  the 
stock  to  him  I  would ;  I  would  go  security  for  him." 

The  counsel  for  the  plaintiffs  thereupon  asked  the  court  to  strike 
out  all  of  the  testimony  of  the  witness. 

The  counsel  for  the  defendant  then  proposed  to  ask  the  witness 
as  to  the  sale  of  stock  by  Parker,  and  as  to  the  amount  Parker  got 
for  the  stock ;  to  which  question  the  plaintiffs'  counsel  objected  ; 
but  the  court  overruled  the  objection,  and  admitted  the  testimony, 
to  which  the  plaintiffs'  counsel  excepted. 
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The  witness  then  stated  in  answer  to  questions  by  defendant's 
counsel: 

"Mr.  Parker  sold  the  stock  for  about  $123  or  $124  per  share, 
or  something  in  that  neighborhood.  It  was  for  more  than  enough 
to  pay  this  claim.  He  sold  it  a  short  time  after  the  transfer  to  him  ; 
he  told  me  so.  He  never  asked  me  for  any  instrument  of  writing ; 
never  made  any  claim  against  me." 

On  the  cross-examination  being  resumed  by  the  plaintiffs'  counsel, 
the  witness  stated : 

"I  don't  know  to  whom  Mr.  Parker  sold  this  stock.  I  bought 
goods  from  him  for  my  brother.  No  part  of  the  proceeds  of  the 
*1281  *stock  went  to  pay  for  those  goods.  I  believe  Sharpe  has 
J  got  part  of  the  money  for  this  stock.  Mr.  Parker  settled 
it  all.  He  gave  him  a  receipt  for  the  stock,  that  whenever  this  suit 
was  settled,  he  would  pay  it  over.  Mr.  Sharpe  has  got  the  money 
for  the  stock,  Mr.  Parker  paid  it  over  to  him  in  my  presence.  Mr. 
Parker  paid  the  money  to  me  for  Sharpe.  Sharpe  gave  me  a  receipt 
to  get  the  money.  I  gave  that  receipt  to  Mr.  Parker.  I  brought 
the  receipt  up  and  got  the  money  and  took  it  down  to  Wilmington. 
I  paid  the  whole  of  the  money  over  to  Sharpe.  The  note  which 
Sharpe  had  given  me  for  this  stock  was  not  in  my  possession  when 
the  money  was  paid  by  Parker." 

In  answer  to  a  question  by  the  court,  the  witness  said  : — Mr. 
Parker  has  now  nothing  in  his  hands  but  Sharpe's  security,  and  I 
to  back  him." 

The  counsel  for  defendants  then  drew  up  a  release  at  bar  from 
Mr.  Parker  to  the  witness,  dated  February  4th  1839,  which  was 
duly  executed,  and  the  evidence  previously  given  was  agreed  to  be 
considered  as  if  given  after  the  release. 

The  counsel  for  the  plaintiffs  again  objected  to  the  competency 
of  the  witness,  but  the  court  overruled  the  objection,  and  the  coun- 
sel for  the  plaintiffs  again  excepted. 

The  witness  proceeded : — "  I  took  down  Mr.  Parker's  notes  to 
Sharpe  for  the  stock.  My  father  or  brother  gave  me  the  money 
for  those  notes,  and  I  gave  it  to  Sharpe.  There  were  one  or  two 
notes;  I  am  not  certain  which.  I  don't  recollect  in  whose  favor 
the  notes  were  drawn,  nor  whether  I  put  my  name  on  them  or  not. 
The  note  was  not  over  thirty  or  sixty  days.  I  took  the  notes 
directly  to  my  father  or  brother  and  got  the  money.  I  did  not 
take  the  notes  to  Sharpe.  Sharpe  never  saw  the  notes  till  I  handed 
him  the  money.  If  they  were  to  my  order,  I  endorsed  them.  My 
brother  is  two  years  younger  than  myself.  He  was  born  it  1805; 
is  in  the  flour  business.  I  knew  of  this  judgment  against  me  when 
I  transferred  this  stock  to  Shrape.  I  don't  know  that  he  knew  of 
it.  I  never  paid  the  expenses  of  his  coming  up.  In  April  1833, 
I  went  into  business  for  my  brother  in  Wilmington.  The  store 
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belongs  to  my  father.  I  get  a  salary.  I  have  a  power  of  attorney 
to  sign  checks  for  my  brother.  I  can't  say  whether  I  drew  the 
money  for  Parker's  note  on  this  power  of  attorney  or  not.  I  sign 
his  checks.  I  deposit  all  money  to  the  credit  of  my  brother.  The 
proceeds  of  Sharpe's  note  I  deposited  to  the  credit  of  my  brother. 
I  kept  but  one  bank  account;  it  was  in  the  bank  of  Wilmington 
and  Brandy  wine;  my  father  is  president  of  it.  Sometimes  ray 
father  discounts  paper  for  me  and  gives  me  the  money,  an<i  some- 
times he  gives  me  a  check.  I  drew  the  money  out  of  the 
bank  to  discount  Parker's  notes  *with.  My  brother  first 
came  into  the  store  in  1836.  He  lived  in  Philadelphia  till  ^ 
that  year;  went  down  in  September  1836.  The  store  is  carried 
on  by  me  up  to  this  day  under  that  power  of  attorney.  The  sale 
to  Mr.  Sharpe  was  a  bona  fide  sale — no  cover  of  any  kind  what- 
ever. The  money  with  which  the  fifteen  shares  were  bought  in  ray 
name  was  taken  out  of  my  brother's  stock,  and  the  proceeds  returned. 
I  never  had  any  interest  in  that  stock  whatever  although  it  was  in 
my  name." 

The  counsel  for  the  defendants  then  called  the  subscribing  wit- 
nesses, to  the  power  of  attorney,  which  was  read  in  evidence,  as 
follows: 

"  Know  all  men  by  these  presents,  that  I,  the  undersigned,  for 
value  received,  do  hereby  irrevocably  constitute  and  appoint  Jesse 
Sharpe,  to  be  my  true  and  lawful  attorney,  for  me,  and  in  my  name 
and  behalf  to  sell,  assign  and  transfer  unto  Samuel  Parker,  or  any 
other  person  or  persons,  fifteen  shares  in  the  capital  stock  of  the 
Bank  of  the  United  States,  and  further  one  or  more  persons  under 
him  to  substitute,  with  like  power. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
22d  day  of  April  1836." 

The  counsel  for  the  defendants  further  gave  in  evidence  a  notice, 
dated  the  13th  of  May  1836,  to  the  president  and  directors  of  the 
Bank  of  the  United  States,  by  the  attorneys  of  Mr.  Sharpe,  that  the 
stock  attached  as  the  property  of  Mr.  Seal  was  actually  the  property 
of  Mr.  Sharpe. 

The  counsel  for  the  defendants  further  gave  in  evidence  the  fol- 
lowing order : 

"  Mr.  Samuel  Parker, 

Sir, 

You  will  please  to  pay  Joshua  T.  Seal,  the  proceeds  of  the  fifteen 
shares  of  the  United  States  Bank  stock  you  sold  of  mine,  and  much 

Obli8e'  Yours, 

JESSE  SHARPB. 
Wilmington,  May  22d  1837." 
6  WHAKTON — 9 
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The  evidence  having  been  gone  through,  and  the  jury  having 
been  addressed  by  counsel  on  both  sides,  as  the  judge  was  about  to 
charge  the  jury,  the  plaintiffs  counsel  handed  him  the  following 
points  in  writing : 

1.  That  if  the  brother  of  Joshua  T.  Seal  entrusted   him  with 
money  to  conduct  and  carry  on  a  store  with,  and  gave  him  the 
absolute  control  of  funds  for  a  number  of  years,  and  he  (Joshua  T. 
Seal)  purchased  stock  in  his  own  name,  and  dealt  with  it  as  his 
*13fn    *own'  sucn  stock  in  the  possession  of  Joshua  T.  Seal  would 

'   be  liable  to  his  creditors. 

2.  That  if  the  jury  believe  that  these  fifteen  shares  of  stock 
never  were  transferred  to  Jesse  Sharpe,  but  were  in  the  name  of 
Joshua  T.  Seal  till  they  were  transferred  into  the  name  of  Samuel 
Parker,  then  and  in  that  case  they  were  liable  to  this  execution. 

3.  That  if  this  stock  never  was  in  the  name  of  Jesse  Sharpe,  and 
he  never  had  the  possession  of  it,  except  for  the  purpose  of  trans- 
ferring it  to  Samuel  Parker,  but  it  continued  in  the  name  and  pos- 
session of  Joshua  T.  Seal,  at  the  time  of  the  levy,  that  then  and  in 
that  case  it  was  liable  to  this  execution. 

4.  That  the  sheriff  was  bound  to  proceed  and  sell  this  stock 
standing  in  the  name  of  Joshua  T.  Seal  especially  as  an  indemnity 
was  offered  to  him  by  the  plaintiffs. 

The  learned  judge  charged  the  jury,  in  substance,  as  follows: 
"  The  plaintiff  alleges  that  there  was  property  of  J.  T.  Seal  suf- 
ficient to  make  the  money,  on  which  the  sheriff  actually  levied,  and 
that  by  his  subsequent  return  of  nulla  bona,  he  made  himself  and 
his  sureties  liable  for  the  debt.  It  is  conceded  that  if  there  was 
such  property,  the  defendants  are  liable ;  and  the  question  is,  was 
there  such  property  or  not  ?  The  defendants  say,  that  after  the 
levy  and  before  the  return,  the  sheriff  was  satisfied  that  the  pro- 
perty levied  on,  did  not  belong  to  J.  T.  Seal.  On  the  18th  of 
April  1836,  fifteen  shares  of  the  United  States  bank  stock  were 
transferred  on  the  books  of  the  bank  to  Joshua  T.  Seal.  At  that 
time  the  present  plaintiffs  had  the  judgment  against  Seal.  The 
second  section  of  the  act  of  the  29th  of  March  1819,  relative  to 
taking  stock  in  execution,  authorized  a  levy  on  the  stock  in  the 
name  of  J.  T.  Seal,  if  it  were  owned  by  him.  The  distinction 
between  ownership  and  holding  for  another,  is  plainly  and  unequi- 
vocally recognised  in  the  preamble  to  the  third  section  of  the  act, 
and  in  the  third  section,  and  provision  is  made  to  enable  a  creditor 
of  a  person  owning  stock  held  in  another's  name,  to  reach  it  for  the 
debt  of  the  real  owner.  On  the  6th  of  May,  execution  being  issued, 
a  levy  on  this  stock  was  made,  it  still  standing  on  the  books  in  the 
name  of  J.  T.  Seal.  So  far  the  plaintiff  has  a  prima  facie  case. 
Until  explained  the  name  of  J.  T.  Seal  on  the  books  of  the  bank 
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might  be  deemed  sufficient  evidence  of  his  ownership.     The  defend- 
ants, however,  make  a  two-fold  defence. 

1.   They  allege  that  though  the  stock  was  in  the  name  of  Joshua 
T.   Seal,  yet  in  fact  it  was  owned  by  bis  brother  Joseph  ;    that 
Joshua  never  had  any  interest  in  it.     If  this  be  made  out  in  point 
of  fact,  it  finishes  the  controversy.     The  sheriff  was  then,  right  in 
returning  nulla  bona,  and  any  judgment  creditor  of  Joseph  Seal, 
if  such  existed,  *could  have  made  it  liable  to  execution,  for    r*-ioi 
debts  due  by  him.     The  defendants  rely  on  the  testimony    ' 
of  Joshua  T.  Seal,  who  certainly  swears  unequivocally  to  the  fact 
that  he  had  no  interest ;    that   the   stock   was  bought  with    his 
brother's  money,  and  was  owned  entirely  by  him.    The  defendants 
say  that  Joshua  was  a  man  of  no  property,  merely  an  agent  for  his 
brother,  and  that  the  brother  was  a  man  of  substance.     All  this 
depends  on  the  evidence  of  Joshua  himself.    The  plaintiffs  ask  you 
to  reject  the  testimony  as  that  of  a  man  unworthy  of  belief.     The 
plaintiffs  produce  no  witnesses  to  contradict,  but  argue  on  the  facts 
and  papers  in  evidence,  that  there  is  enough  to  show  him   not 
entitled  to  be  believed.     The  plaintiffs  say  that  the  story  is  improb- 
able in  itself,  that  no  adequate  reason  is  given  for  using  the  wit- 
ness's name  for  his  brother,  but  the  reverse,  and  that  the  manner 
in  which  the  witness  testified,  shows  his  disregard  of  truth.     The 
defendants  deny  these  inferences,  and  contend  that  as  an  unim- 
peached   witness   he  is    entitled   to    full    credit ;     that    there    is 
nothing   in    his   statement  improbable  or  inconsistent,  but  on  the 
contrary    every    thing   is   natural    and    obvious,    and    that    there 
is  nothing  in  his   manner  to  bring  discredit  on  him.     The  jury 
will  judge.     If  the  jury    are    with  the  defendants   on    this   part 
of  the  case,  there  is  nothing  left.     But  the  defendants  say  further, 
that  even  if  Joshua  was  the  owner,  yet  there  was  such  a  dives- 
ting of  his  ownership  before  the  levy,  as  to  prevent  the  execu- 
tion from  attaching.     A  certain  paper  is  produced.    The  defendants 
allege   that  on  the  22d  day  of  April  1836,  some  days  before  the 
levy  or  before  the  execution  was  handed  to  the  sheriff,  J.  T.  Seal 
sold  the  stock  to  Jesse  Sharpe,  took  full  value  for  it  in  Mr.  Sharpe's 
note  at  sixty  days  (which  was  paid  at  maturity),  and  handed  him 
over  the  certificate,  with  a  power  of  attorney  irrevocable  to  transfer 
the  stock  on  the  books  of  the  bank.     All  this  he  did,  it  is  said,  for 
his  brother,  though  his  name  was  necessarily  used.    If  Mr.  Sharpe 
had   immediately  made  the  transfer  (supposing  the  22d  of  April 
1836,  to  be  the  date  of  the  transaction),  it  would  have  prevented 
all  dispute  ;  but  he  retained  the  certificate  and  power  of  attorney 
until  the  levy  was  actually  made,    and  then,  for  the  first  time 
informed  the  bank  of  his  claim.     In  the  case  of  goods  and  chattels, 
the  rule  is  clear,  that  where  there  is  a  judgment  against  any  one,  a 
transfer  of  the  property,  unaccompanied  by  actual  possession,  is 
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void  against  the  creditor  ;  and  even  where  possession  does  accom- 
pany the  transfer,  the  party  is  required  to  show,  as  against  a 
creditor,  beyond  doubt,  that  there  was  a  sufficient  consideration. 
The  peculiar  character  of  bank  stock,  however,  renders  it  necessary 
to  guard  against  being  misled  by  this  general  rule  of  law.  In 
reference  to  a  transfer  of  interest,  it  is  more  analogous  perhaps  to  a 
chose  in  action  than  to  goods  and  chattels.  The  discrimination  is 
marked  in  the  very  section  of  the  act  of  1819,  on  which  the  plaintiff 
relies,  to  sustain  his  levy.  That  section  declares  that  "  Stock, 
&c.,  shall  be  liable  to  be  taken  into  execution  and  sold  in  the  same 
^  on-i  manner  *that  goods  and  chattels  are  liable  in  law  to  be  so 
-"  taken  and  sold,"  not  in  the  same  manner  that  other  goods 
and  chattels  are  liable,  &c.,  but  goods  and  chattels.  The  subject 
was  considered  by  the  Supreme  Court,  in  the  case  of  the  United 
States  v.  Vaughan,  3  Binn.  394,  in  reference  to  stock  situated  as 
this  is.  There  by  the  charter  of  the  bank,  as  here  by  an  act  of 
assembly,  transfers  are  directed  to  be  made  in  the  presence  of  an 
officer  of  the  bank.  It  was  held  that  stock,  assigned  bona  fide,  for 
full  value,  on  the  certificate,  and  handed  over  with  a  power  of  attor- 
ney to  transfer,  conveyed  such  an  interest  that  the  stock  was  not 
liable  afterwards  to  attachment  as  the  property  of  the  vendor, 
although  the  transfer  was  not  made  on  the  books  of  the  bank  at  the 
time  of  attachment.  Judge  Breckenridge  intimates  that  the 
principle  must  go  the  whole  length  of  protecting  the  stock  from 
levy  under  an  execution  of  the  vendor.  In  the  United  States  v. 
Cutts,  1  Sumn.  132,  the  principle  of  the  above  decision  is  approved 
and  enforced  by  Mr.  Justice  Story.  Whether  in  case  of  a  second 
sale  of  the  same  stock  to  an  innocent  purchaser,  for  full  considera- 
tion, and  an  actual  transfer  on  the  books  of  the  bank,  the  first 
vendee  would  not  be  made  to  suffer  for  his  own  omission  to  consum- 
mate his  title,  is  not  the  question  here.  As  he  left  it  in  the  power 
of  the  vendor  to  commit  such  a  fraud  upon  him,  he  would  hardly 
be  allowed  to  complain,  except  against  the  vendor.  I  hold  it  then 
to  be  the  law,  that  if  on  the  22d  of  April  1836,  Mr.  Sharpe  actually 
gave  value  for  the  stock,  in  good  faith,  and  took  an  assignment  and 
power  to  transfer,  it  authorizes  him  to  make  defence  in  this  suit. 
The  handing  over  the  certificate  with  an  irrevocable  power  of  attor- 
ney to  transfer,  was  a  sufficient  assignment  to  pass  all  Mr.  Joshua 
T.  Seal's  interest  in  the  stock.  This  being  the  law,  the  plaintiffs 
again  meet  the  case  in  point  of  fact.  They  say  the  transaction  did 
not  occur  on  the  22d  of  April  1836,  but  after  the  levy,  and  that 
the  whole  of  it  was  a  fraudulent  effort  to  convey  stock  really  owned 
by  J.  T.  Seal.  To  make  good  their  position,  they  must  here  also, 
deny  that  Mr.  Seal  speaks  the  truth,  and  indeed  must  charge  him 
with  a  series  of  unequivocal  falsehoods.  The  plaintiffs  give  their 
reasons  for  the  allegations.  The  defendants  deny  that  there  is  the 
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slightest  ground  for  these  accusations.  The  jury  must  determine. 
Both  grounds  of  defence  are  made  out  if  J.  T.  Seal  speaks  the 
truth.  If  he  is  false  in  regard  to  the  one  ground,  it  is  not  unlikely 
that  he  is  in  regard  to  the  other.  So  that  the  whole  case  seems 
to  be  resolved  into  a  question,  whether  the  jury  believe  him  to 
have  spoken  the  truth,  or  to  have  uttered  gross  and  palpable  false- 
hoods." 

The  jury  found  for  the  defendants  ;  and  the  plaintiffs'  counsel 
having  excepted  to  the  charge,  a  writ  of  error  was  taken,  and  the 
following  errors  assigned : 

*1,  The   court  erred  in  admitting  Joshua  T.   Seal  as   r*-ioo 
a  witness,  as  mentioned  in  the  plaintiffs'  same  bill  of  ex-  "- 
ceptions. 

2.  The  court  erred  in  refusing  to  strike  out  the  testimony  of 
Joshua  T.  Seal,  when  his  interest  was  disclosed  ;  and  in  admit- 
ting his  testimony,  as  mentioned  in  the  plaintiffs'  first  bill  of  ex- 
ceptions. 

3.  The  court  erred  in  admitting  the  testimony  of  Joshua  T.  Seal, 
as  mentioned  in  the  third  bill  of  exceptions. 

4.  The  court  erred  in  not  instructing  the  jury  as  requested  in  the 
plaintiffs'  first  point ;  but  on  the  contrary,  instructing  them,  that  if 
Joshua  T.  Seal  purchased  the  stock  with  the  money  of  his  brother, 
that  then  it  was  not  his,  nor  liable  to  his  creditors. 

5.  The  court  erred  in  not  instructing  the  jury  as  requested  in 
the  plaintiffs'  second  and  third  propositions  ;  but  on  the  contrary, 
instructing  them  that  if  the  stock  was  sold  by  Joshua  T.  Seal  to 
Jesse  Sharp,  on  the  22d  April  1836,  and  the  certificate  delivered  to 
him,  with  an  irrevocable  power  of  attorney,  although  never  trans- 
ferred to  Sharpe  on  the  books  of  the  bank,  yet  that  it  was  his 
(Sharpe's),  and  not  liable  to  be  levied  upon  by  an  execution  against 
Joshua  T.  Seal. 

6.  The  court  erred  in  not  instructing  the  jury  as  requested  in 
the  plaintiffs'  fourth  proposition ;  but  on  the  contrary,  instructing 
them,  if  they  believed  that  the  stock  in  question  was  purchased  by 
Joshua  T.  Seal  with  the  money  of  his  brother,  or  that  it  was  sold 
to  Sharpe,  although  never  transferred  into  his  name,  the  sheriff 
was  justified  in  returning  the  fi.  fa.  "  nulla  bona,"   though  the 
plaintiffs  offered  to  indemnify  him. 

Mr.  Perkins,  for  the  plaintiffs  in  error. 

The  three  first  errors  assigned  all  relate  to  the  admission  of 
Joshua  T.  Seal  as  a  witness,  to  prove  that  the  stock  levied  on  was 
the  property  of  Jesse  Sharpe ;  thai  he  had  sold  it  to  Sharpe. 

A  sale  of  personal  property  implies  a  warranty  of  title  on  the 
part  of  the  vendor.  Ritchie  v.  Summers,  3  Yeates  534 ;  Boyd  v. 
Bopst,  2  Dall.  91 ;  Shields  v.  Buchanan,  2  Yeates  219.  Seal,  the 


133  SUPREME  COURT  \Lec.  Term, 

[Commonwealth  v.  Watmough.] 

vendor,  was  offered  to  support  the  title  to  the  stock,  in  Sharpe,  his 
vendee.  If  Sharpe,  the  vendee  of  Seal,  lost  the  stock  from  defect 
of  title  in  Seal,  he  would  have  a  right  of  action  against  Seal,  his 
vendor.  In  such  Action  the  verdict  in  this  case  would  be  evidence. 
Witmer  et  al.  v.  Schlatter,  2  Rawle  365-6 ;  Leather  v.  Poultney, 
4  Binn.  356  ;  Clarke's  Executors  v.  Carrington,  7  Cranch  322  ; 
Waldo  v.  Long,  7  Johns.  173.  Blasdale  v.  Babcock,  1  Id.  517, 
was  an  action  on  the  case  on  an  implied  warranty  of  title  in  the 
sale  of  a  horse,  which  the  plaintiff  had  purchased  of  the  defendant, 
and  which  one  Snow  had  recovered  from  him  in  an  action  of  trover; 
and  the  record  of  the  recovery  by  Snow  was  held  to  be  evidence. 
^-.04-1  Barney  *v.  Dervey,  13  Johns.  224.  In  an  action  by  Sharpe 
-"  against  Seal,  the  averment  that  Seal  was  examined  as  a 
witness  in  this  case,  would  be  tantamount  to  an  averment  that  he 
had  notice :  and  all  the  cases  show,  that  if  Seal  had  notice,  the 
verdict  and  judgment  in  this  case  would  be  conclusive  against  him, 
in  an  action  by  Sharpe,  on  an  implied  warranty  of  title  to  the  stock. 
Kip  v.  Bringham,  6  Johns.  158  ;  Pinney  v.  Gleason,  5  Wend.  535  ; 
Tarlton  v.  Tarlton,  4  M.  &  Selw.  20.  A  vendor  of  goods  is  not  a 
competent  witness  for  the  vendee  in  an  action  by  a  third  person  for 
the  goods.  Heermance  v.  Vernoy,  6  Johns.  5 ;  Chapman  v.  An- 
drews, 3  Wend.  240;  Baxter  v.  Graham,  5  Watts  418.  If  this 
verdict  could  be  given  in  evidence  in  an  action  by  Sharpe  against 
Seal,  the  witness,  he  was  incompetent.  Conrad  et  al.  v.  Keyser,  5 
S.  &  R.  371 ;  Hilhouse  v.  Smith,  5  Day  432 ;  Benjamin  v.  Smith, 
12  Wend.  404,  406,  7.  It  is  not  even  necessary  in  order  to  ren- 
der a  witness  incompetent,  that  the  record  in  the  pending  cause 
should  be  evidence,  for  or  against  him  in  a  subsequent  suit.  It  is 
enough  that  a  decision  of  the  cause  in  favor  of  the  party  calling 
him,  will  prevent  the  witness's  liability  to  a  subsequent  suit :  6 
Page's  Ch.  Rep.  81,  and  cases  there  cited.  By  the  verdict  and 
judgment  in  this  case,  Sharpe  keeps  the  stock  ;  and  this  judgment 
prevents  a  suit  by  him  against  Seal,  the  witness,  on  an  implied 
warranty  of  title.  The  release  by  Parker  to  Seal  did  not  restore 
his  competency.  He  was  liable  to  Sharpe,  not  to  Parker;  and 
Sharpe  never  released.  The  delivery  of  the  certificate  of  the  stock 
by  Seal  to  Sharpe,  accompanied  with  an  irrevocable  power  of 
attorney,  did  not  exempt  it  from  being  levied  on  and  sold  as  Seal's 
property,  if  Sharpe  suffered  it  to  stand  in  Seal's  name,  on  the 
books  of  the  bank.  The  law  is  well  settled  in  Pennsylvania,  that 
possession  must  accompany  the  sale  of  personal  property.  Clow  v. 
Wood,  5  S.  &  R.  275 ;  Cunningham  v.  Neville,  10  Id.  201 ;  Shaw 
v.  Levy,  17  Id.  99 ;  Pritchett  v.  Jones,  4  Rawle  260 ;  Jenkins  v. 
Eichelberger,  4  Watts  121.  In  this  case  the  stock  had  been  stand- 
ing on  the  books  of  the  bank,  in  the  name  of  Joshua  T.  Seal,  from 
the  18th  of  April  1836.  It  was  levied  on  as  his  property  on  the 
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6th  of  May  1836 ;  and  was  not  transferred  on  the  books  of  the 
bank  till  the  1st  of  June  1836  ;  and  then  not  to  Sharpe,  the  alleged 
purchaser,  but  to  Mr.  Parker.  The  stock  never  was  in  the  name 
of  Jesse  Sharpe,  the  claimant.  Is  there  anything  in  the  character 
of  bank  stock  that  should  exempt  it  from  the  wholesome  rule 
established  in  regard  to  other  personal  property  ?  It  is  as  suscepti- 
ble of  delivery,  and  much  more,  than  many  descriptions  of  property 
to  which  this  rule  has  been  held  to  apply.  The  act  of  assembly 
treats  it  as  personal  property.  Purd.  Dig.,  edit.  1830,  p.  167,  sec. 
2.  Act  29th  March  1819.  And  the  act  of  18th  June  1836,  sec. 
22  (Purd.  Dig.,  5th  edit.  370),  says,  that  it  shall  be  liable  to  execu- 
tion like  other  goods ;  and  section  34  of  the  same  act  (Purd.  Dig. 
371)  points  out  *the  course  for  a  claimant  of  stock,  stand-  r*ioc 
ing  in  the  name  of  the  defendant,  to  pursue  to  try  his  rights.  *• 
The  transfer  of  stock  is  not  good  till  made  according  to  law,  on  the 
books  of  the  company.  Marlborough  Manufacturing  Co.  v.  Smith, 
2  Conn.  579  ;  Newton  v.  Bridgeport  Turnpike  Co.,  3  Id.  544 ; 
Northrop  v.  Curtis,  5  Id.  246 ;  Oxford  Turnpike  Co.  v.  Bonnel,  6 
Id.  522.  The  act  of  1st  April  1836,  sec.  3,  requires  the  stock  of 
banks  to  be  assigned  and  transferred  in  the  presence  of  the  presi- 
dent, cashier  or  other  officer  appointed  by  the  directors.  The  sheriff 
was  bound  to  execute  the  writ  and  sell  the  stock  when  a  satisfac- 
tory indemnity  was  offered.  Baily  v.  Bates,  8  Johns.  143 ;  Vau- 
cleef  v.  Fleet,  15  Id.  167 ;  Curtis  v.  Patterson,  8  Cowen  66 ; 
Mayne  u.  Seymour,  5  Wend.  309. 

Mr.  Me  Call,  for  the  defendant  in  error,  having  cited  The  U.  S. 
v.  Vaughan,  3  Binn.  394  ;  The  U.  S.  v.  Cutts,  1  Sumner  133 ; 
Bank  of  Utica  v.  Smalley,  2  Cowen  770;  Quiner  v.  Marblehead, 
10  Mass.  476;  Plymouth  Bank  v.  Bank  of  Norfolk,  10  Pick. 
454,  was  stopped  by  the  court ;  whose  opinion  was  delivered  by 

KENNEDY,  J. — The  only  question  involved  in  the  first  three 
errors  assigned,  which  seems  to  be  worthy  of  notice,  is  the  compe- 
tency of  Joshua  T.  Seal  as  a  witness  for  the  defendants.  If  the 
competency  of  the  evidence,  or  any  portion  thereof,  was  intended  to 
be  excepted  to,  I  think  it  was  not  made  a  question  of,  and  pressed  on 
the  argument  of  the  cause  here ;  nor  can  I  perceive  any  tenable 
ground  upon  which  such  an  exception  could  have  been  sustained. 

The  objection  to  the  competency  of  Joshua  T.  Seal,  as  a  witness 
for  the  defendants,  is  made  upon  two  grounds ;  First,  that  of  inter- 
est in  the  event  of  the  suit ;  and  second,  that  of  the  verdict  in  this 
case,  if  it  had  been  in  favor  of  the  plaintiff,  being  evidence  in  an 
action  brought  hereafter  by  Jesse  Sharpe  against  Seal,  to  recover 
back  the  price  of  the  stock,  upon  a  breach  of  the  implied  warranty 
of  title,  on  the  part  of  Seal,  that  attended  the  sale  thereof  by  him 
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to  Sharpe.  Sharpe,  it  would  seem,  must  be  considered  the  real 
defendant  in  this  suit,  though  Seal  undoubtedly  was  interested  in 
it,  according  to  his  own  statement,  until  he  was  released  by  Parker, 
which  was  on  the  trial  of  the  cause :  because  he  induced  Parker  to 
go  into  a  bond  with  Sharpe  to  the  sheriff,  engaging  to  save  the 
latter  harmless,  if  he  would  forbear  to  proceed  in  the  execution 
which  he  had  in  his  hands  at  the  suit  of  the  plaintiffs  against  Seal, 
to  sell  the  stock.  But  Seal  could  only  be  looked  on  as  interested 
in  the  event  of  the  suit,  on  account  of  his  undertaking  to  Parker, 
to  be  back  security  to  him,  for  the  sufficiency  of  Sharpe  to  keep 
him  indemnified,  for  becoming  Sharpe's  security  in  the  bond  given  by 
them  to  the  sheriff.  But  it  is  alleged  that  Seal,  in  selling  the 
*1 3fi1  s*oc^'  as  *ne  °wner  thereof,  to  *  Sharpe,  impliedly  warranted 
'  the  title  of  it;  that  a  recovery  by  the  plaintiffs  in  this  action, 
would  be  evidence,  at  least,  of  a  breach  of  such  warranty  ;  and 
Seal,  by  means  thereof  might  be  rendered  liable  to  return  the  price 
of  the  stock  to  Sharpe  ;  hence  it  is  contended  that  he  was  interested 
in  preventing  a  recovery  by  the  plaintiffs,  and  therefore  not  com- 
petent to  give  testimony  against  them ;  which  was  in  effect  giving 
evidence  in  his  own  favor.  Now  admitting  that  Seal,  by  selling  the 
stock  to  Sharpe,  thereby  agreed  to  warrant  and  support  the  title  to 
the  stock,  it  by  no  means  follows  that  a  recovery  by  the  plaintiffs 
in  this  action  would  be  any  evidence  whatever  of  the  breach  of 
such  warranty ;  on  the  contrary,  I  think  it  very  clear  that  it  would 
not.  For  the  plaintiffs,  by  claiming  to  recover  in  this  action,  do 
not  dispute  or  deny  the  right  of  Seal  to  the  stock,  so  far  from  this, 
they  assert  that  he  was  the  owner  of  it,  at  the  time  that  Sharpe 
alleges  he  bought  it  of  Seal,  and  even  afterwards  as  late  as  the  8th 
of  May  1836,  when  the  execution  of  the  plaintiffs  was  first  put  into 
the  hands  of  the  sheriff.  But  Sharpe  claims  to  have  purchased 
the  stock  from  Seal  on  the  22d  of  April  1836,  several  days  before  the 
execution  against  Seal  was  issued ;  so  that  the  recovery  by  the 
plaintiffs  in  this  action  could  not  possibly  affect  the  implied  war- 
ranty of  title  to  the  stock,  by  Seal  to  Sharpe.  Consequently,  in 
this  point  of  view,  Seal  could  not  be  considered  as  being  called  to 
support  his  own  interest  by  his  testimony.  But  it  is  further  con- 
tended by  the  counsel  for  the  plaintiffs,  that  a  verdict  of  recovery, 
by  the  plaintiffs  in  this  action,  would  be  evidence  in  an  action 
brought  afterwards  by  Sharpe  against  Seal,  to  recover  an  indemnity 
or  compensation  for  the  loss  occasioned  thereby  to  him  by  means  of 
his  having  bound  himself  to  idemnify  and  save  harmless  the  sheriff. 
It  has  not  been  shown,  I  think,  that  such  a  verdict  could  be  made 
evidence  in  such  case  upon  any  correct  principle.  From  anything 
that  was  disclosed  on  the  trial,  it  has  not  been  shown  that  any  such 
action  could  be  maintained  by  Sharpe  against  Seal.  The  only 
ground  alleged  for  it  is,  that  in  the  event  of  a  recovery  here  by  the 


1840.]  OF  PENNSYLVANIA.  136 

[Commonwealth  v.  Watmough.] 

plaintiffs,  there  would  be  a  breach  of  the  implied  warranty  of  title 
to  the  stock  given  by  Seal  to  Sharpe.  But  the  incorrectness  of 
this  proposition  has  been  shown  already  above.  It  might,  however, 
be  further  illustrated  by  supposing  a  recovery  had  by  the  plaintiffs 
in  this  action,  and  a  suit  brought  in  consequence  of  such  a  recov- 
ery by  Sharpe  against  Seal.  Sharpe,  in  order  to  maintain  his  action, 
would,  on  the  trial  of  it,  have  to  prove  his  purchase  of  the  stock 
from  Seal.  This  would  have  to  be  his  first  step ;  and  this  he  could 
only  do  by  giving  in  evidence  either  the  admissions  of  Seal,  or  by 
showing  the  fact  otherwise,  in  connection  with  the  letter  of  attorney 
from  Seal  to  him,  showing  that  he  effected  the  purchase  as  early  as 
the  22d  of  April  1836.  Then,  after  having  thus  shown  his  pur- 
chase to  be  at  least  as  early  as  that  date,  how  could  a  recovery 
against  the  sheriff  for  not  having  taken  the  stock  in  execution 
afterwards,  on  the  6th  *of  May  1836,  as  the  property  of  r+io-r 
Seal,  be  made  evidence  upon  any  principle  to  support  his  *- 
claim  ?  Most  clearly,  it  could  not ;  because  it  is  perfectly  obvious, 
if  Sharpe  bought  the  stock  of  Seal  on  the  22d  of  April  1836,  that 
the  sheriff  could  not  have  been  made  liable  for  not  taking  it  in  exe- 
cution afterwards,  on  the  6th  of  the  following  month,  as  the  pro- 
perty of  Seal,  unless  during  the  interim  Seal  had  repurchased,  or  by 
some  means  become  the  owner  of  it  again  ;  or  that  the  sale  between 
Seal  and  Sharpe  was  collusive  and  fraudulent;  in  either  of  which 
cases  Sharpe  would  not  be  entitled  to  recover ;  and  therefore  the 
recovery  in  this  action  by  the  plaintiffs  would  be  unavailing  to 
him ;  and  upon  that  ground  alone,  if  upon  no  other,  would  be  inad- 
missible as  evidence.  But  if  Seal  had  any  real  interest  in  the  event 
of  this  suit,  it  would  rather  seem  to  have  been  such  as  might  have 
inclined  him  in  favor  of  a  recovery  by  the  plaintiffs ;  because  they 
by  such  a  recovery  would  have  had  their  judgment  against  Seal 
satisfied :  and  thus  Seal,  perhaps,  might  become  relieved  from  all 
further  proceeding  upon  it  against  him.  But  since  the  plaintiffs 
have  failed  to  recover,  he  of  course  still  remains  liable,  and  may 
expect  to  be  compelled,  if  ever  able,  to  pay  it.  We  therefore  think 
that  the  release  from  Parker  to  Seal,  removed  all  objection  to  his 
competency  as  a  witness  for  the  defendants. 

The  three  remaining  errors  are  exceptions  to  the  charge  of  the 
court  to  the  jury.  On  the  trial  of  the  cause  the  counsel  for  the 
plaintiffs  asserted,  that  the  legal  title  to  the  stock  being  vested  in 
the  name  of  Joshua  T.  Seal,  though  in  reality  purchased  for  the 
use  of  his  brother  Joseph,  with  the  funds  of  the  latter,  made  it 
properly  liable  to  be  taken  in  execution,  and  sold  for  the  debts  of 
Joshua.  The  court,  however,  in  answer  to  this  proposition,  in- 
structed the  jury,  that  unless  the  stock  was  owned  by  Joshua,  it 
could  not  be  taken  in  execution  and  sold  for  his  debts :  that  if  in 
point  of  fact  it  was  made  out,  that  his  brother  Joseph  was  the 
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owner  of  it,  that  finished  the  controversy.  The  fourth  error  is  an 
exception  to  this  instruction  of  the  court.  It  is  proper  to  premise 
first,  that  at  common  law  such  stock  could  not  have  been  taken  in 
execution ;  and  that  in  this  case,  when  the  sheriif  had  the  execu- 
tion put  into  his  hands  against  Joshua  T.  Seal,  it  was  only  autho- 
rized by  the  act  of  the  29th  of  March  1819,  Purd.  Dig.  99,  (1831), 
7  Smith's  L.  217.  But  by  the  provisions  of  this  act,  it  is  plain 
that  such  stock  is  only  made  liable  to  be  taken  in  execution  for  the 
debts  of  the  real  owners  thereof.  Where  the  stock  stands  on  the 
books  of  the  corporation,  in  the  name  of  the  real  owner,  it  may  be 
taken  in  execution  and  sold,  upon  ajudgment  had  against  him,  in 
the  same  manner  that  goods  and  chattels  are  liable  to  be  so  taken 
and  sold :  but,  when  held  in  the  name  of  another,  process  in  the 
nature  of  a  foreign  attachment  is  required  to  be  first  issued  against 
the  stock,  and  the  person  in  whose  name  it  shall  be  so  held,  be 
summoned  as  a  garnishee,  after  which  the  like  proceeding  thereon 
*1 381  *s  Directed  to  be  had  as  in  the  case  of  a  ^foreign  attachment. 
That  such  stock  should  be  liable  for  the  payment  of  the 
debts  of  its  real  owner,  is  perfectly  just  and  equitable ;  but  that  it 
should  be  held  liable  to  the  payment  of  the  debts  also  of  the  per- 
son in  whose  name  it  is  hoiden  would  certainly  be  very  unjust ; 
and  what,  I  apprehend,  the  legislature  never  intended.  We  there- 
fore think  that  the  instruction  of  the  court  to  the  jury  on  this  point 
was  correct. 

The  counsel  for  the  plaintiffs,  on  the  trial,  further  claimed,  that 
if  the  stock  was  suffered  to  remain  on  the  books  of  the  bank,  in 
the  name  of  Joshua  T.  Seal  until  after  the  execution  came  into  the 
hands  of  the  sheriff,  it  was  liable  to,  and  ought  to  have  been  taken 
in  execution  by  him  as  the  property  of  Joshua  T.  Seal,  notwith- 
standing the  latter  might  have  actually  sold  it  previously  thereto. 
The  court  as  to  this,  after  stating  that  in  the  United  States  v. 
Vaughan,  3  Binn.  394,  it  was  held  that  stock,  assigned  bona  fide, 
for  full  value,  on  the  certificate,  and  handed  over  with  a  power  to 
transfer,  conveyed  such  an  interest  that  the  stock  was  not  liable 
afterwards  to  attachment  as  the  property  of  the  vendor,  although 
the  transfer  was  not  made  on  the  books  of  the  bank  at  the  time  of 
the  attachment,  then  told  the  jury,  "that  if  on  the  22d  of  April 
1836,  Mr.  Sharpe  actually  gave  value  for  the  stock,  in  good  faith, 
and  took  an  assignment  and  power  to  transfer,  it  authorized  him  to 
make  defence  to  this  suit."  The  counsel  for  the  plaintiffs  alleges 
that  in  this  direction  to  the  jury  the  court  erred.  And  in  order  to 
support  this  allegation,  it  is  argued  that  the  same  rule,  which  is 
requisite  to  make  a  transfer  of  ordinary  goods  and  chattels  valid 
against  execution-creditors,  ought  to  be  observed  and  applied  so  far 
as  practicable,  in  the  transfer  of  stock  :  that  to  render  a  transfer 
of  goods  valid  against  the  claims  of  the  creditors  of  the  vendor,  a 
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transmutation  of  the  possession  must  accompany  the  transfer ;  but 
as  this  is  not  altogether  practicable  in  the  case  of  bank  stock,  on 
account  of  its  not  being  susceptible  of  manual  occupation  or  posses- 
sion, yet  if  it  will  admit  of  anything  being  done,  which  can  fairly 
be  considered  equivalent  to  an  actual  change  in  possession  of 
goods,  it  ought  to  be  done,  otherwise  the  sale  ought  to  be  held 
invalid,  at  least,  as  against  the  creditors  of  the  vendor:  that  a 
transfer  of  the  stock,  on  the  books  of  the  bank,  would  seem  to 
be  the  only  thing  that  can  be  deemed  in'  such  a  case  an  equiva- 
lent to  the  vendees  taking  the  actual  possession  in  the  case  of 
goods,  and,  therefore,  unless  done,  the  transfer  ought  not  to  avail 
against  creditors.  Though  this  reasoning  may  be  ingenious  and 
not  without  plausibility,  yet  it  is  believed  that  it  would  be  contrary 
to  the  universal  understanding,  as  also  the  practice  of  mankind,  on 
the  subject,  to  adopt  it.  Besides,  although  the  legislature  has 
made  such  stock  the  subject  of  execution,  yet  it  cannot  be  said  that 
the  nature  of  it  has  been  thereby  changed,  so  as  to  have  become  in 
every  respect  the  same  or  even  similar  to  goods  and  chattels.  For 
the  debts  of  the  real  owner  it  is  made  liable  to  be  *taken  in  r*-ioq 
execution :  but  as  to  what  constitutes  the  ownership  of  it,  *- 
or  the  nature  of  the  evidence,  by  which  it  may  be  established,  they 
are  in  nowise  changed.  The  law  in  that  respect  remains  the  same 
as  it  was  before  the  passage  of  the  act  subjecting  it  to  execution. 
The  actual  possession  and  use  of  goods  is  a  matter  which  is  open 
and  visible  to  all  the  world,  and  being  also  considered  prima  facie 
evidence  of  ownership,  it  has  therefore  not  only  in  law,  but  likewise 
in  the  common  estimation  of  mankind,  been  supposed  to  be  suf- 
ficient to  give  such  possessor  a  credit  in  his  dealings  and  intercourse 
with  the  world  equal  to  the  value  of  the  goods  so  held  and  used ; 
and  for  this  reason  it  has  been  held  that  a  private  purchaser  of 
goods,  even  for  a  valuable  consideration,  who  leaves  them  in  the 
possession  of  the  vendor,  no  matter  from  what  motive,  whether 
innocent  or  fraudulent,  shall  not  be  permitted  afterwards  to  with- 
draw them  from  the  execution  creditor  of  the  vendor.  But  as  to 
the  stock,  it,  from  its  very  nature,  is  incapable  of  such  possession 
so  as  to  make  it  known  or  notorious  who  has  the  use  or  benefit  of 
it,  and  thus  raise  a  general  belief  in  regard  to  the  ownership 
thereof:  even  its  existence  may  be  unknown,  excepting  compara- 
tively to  but  few  persons.  The  only  evidence  of  it  that  can  be 
safely  trusted  as  to  this,  is  the  books  of  the  bank  or  the  corpor-1 
ation ;  but  they  being  of  a  private  nature  are  not  open  to  public 
inspection.  Hence  it  is,  that  the  ownership  of  such  stock  though 
held  by  the  owner  in  his  own  name  on  the  books  of  the  corporation, 
is  not  supposed  to  have  given  him  a  general  credit  with  the  world. 
And  for  the  same  reason,  if  held  by  another  in  trust  for  him,  the 
trustee  is  never  supposed,  by  reason  of  ita  standing  in  his  name 
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on  the  books  of  the  corporation,  to  have  obtained  a  general  credit 
on  account  of  it.  It  is  not,  therefore,  to  apprise  the  world  and 
prevent  it  from  giving  a  false  credit  to  the  apparent  owner  of  stock 
that  the  transfer  thereof  is  required  to  be  made  on  the  books  of  the 
bank  in  the  presence  of  one  of  its  officers.  The  great  object  of  re- 
quiring transfers  to  be  made  in  this  manner  is  to  prevent  all  difficulty 
that  otherwise  might  arise  with  those  who  have  the  direction  and 
management  of  the  bank,  in  ascertaining  the  persons  who  are  to  be 
regarded  and  treated  by  them  as  the  owners  of  the  stock  and  as 
corporators.  No  persons,  therefore,  are  to  be  regarded  by  them  as 
such,  excepting  those  in  whose  names  the  stock  is  entered  and 
holden.  It  is,  therefore,  only  by  means  of  an  assignment  made  of  the 
stock  on  the  books  of  the  bank,  in  the  presence  of  a  proper  officer 
thereof,  that  the  assignee  can  claim  to  exercise  the  rights  of  a  cor- 
porator, and  to  be  recognised  by  the  bank  as  such.  But  the  act  of 
assembly,  under  which  the  bank  was  incorporated,  does  not,  nor 
yet  does  any  other  act,  make  void  or  invalidate  assignments  of  the 
stock  made  in  a  different  manner.  Although  they  may  not  invest 
the  assignee  with  the  legal  title  to  it,  yet  he  will  be  considered  in 
equity  as  the  real  owner  thereof,  and  must  be  treated  as  such,  when 
*14(T1  known,  by  all  the  world,  excepting  the  bank,  which,  *for 
J  certain  purposes,  may  refuse  to  do  so.  We,  therefore,  con- 
sider the  instruction  given  by  the  court,  on  this  point,  to  the  jury, 
correct. 

A  third  proposition  was  advanced  by  the  counsel  for  the  plaintiffs 
on  the  trial ;  "  that  as  they  offered  to  indemnify  the  sheriff,  he  was 
bound  to  proceed  and  sell  the  stock,  whether  Joshua  T.  Seal  was 
the  owner  of  it  or  not."  The  court,  however,  denied  the  correctness 
of  this  proposition,  and  instructed  the  jury  that  if  Joshua  T.  Seal 
•was  not  the  owner  of  the  stock  at  the  time  the  execution  came  into 
the  hands  of  the  sheriff,  the  sheriff  was  not  bound  to  proceed  and 
sell  it.  This  instruction  of  the  court  is  made  the  subject  of  the 
last  error  assigned.  It  would  certainly  have  been  a  most  palpable 
error  in  the  court,  if  it  had  affirmed  the  proposition  advanced  by 
the  plaintiff's  counsel  on  this  point.  It  would,  in  effect,  have  been 
declaring,  that  it  was  the  duty  of  the  sheriff  to  do  an  illegal  act, 
because  the  plaintiffs  had  offered  to  indemnify  him  if  he  did  so. 
For  surely  it  cannot  be  seriously  alleged  that  it  would  not  be 
an  illegal  act,  and  a  most  glaring  violation  of  law,  in  a  sheriff 
to  seize  and  sell,  knowingly,  the  property  of  a  stranger  or 
third  person,  under  an  execution,  who  was  nowise  liable  for 
the  payment  of  the  debt  or  money  thereby  directed  to  be  levied; 
yet  it  is  evident  that  the  sheriff  would  have  done  this  very 
thing  if  he  had  proceeded  and  sold  the  stock  in  question,  when 
it,  in  fact,  belonged  to  Jesse  Sharpe  and  not  to  Joshua  T. 
Seal,  the  defendant  in  the  execution.  The  sheriff,  it  is  true, 
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is  bound  to  take  property,  when  pointed  out  to  him  by  the 
plaintiff  in  the  execution  as  belonging  to  the  defendant,  if  it 
be  his  in  fact,  though  it  may  be  doubtful  at  the  time  whether  it 
is  so  or  not  if  the  plaintiff  offers  to  indemnify  him.  And  if  he 
should  refuse  in  such  case,  after  an  indemnity  offered,  to  proceed 
against  the  property  under  an  execution,  and  the  plaintiff,  in  a 
suit  brought  against  the  sheriff  for  not  having  so  proceeded, 
should  show  clearly  that  the  defendant  in  the  execution  was  the 
owner  of  it  at  the  time,  the  plaintiff  would  be  entitled  to  recover ; 
but  not  otherwise.  So  that  the  sheriff,  if  he  refuses  to  take  and  sell 
the  property,  after  being  offered  an  indemnity  by  the  plaintiff, 
takes  the  risk  and  responsibility  upon  himself  of  showing,  if  sued 
afterwards  by  the  plaintiff,  that  the  property  did  not  belong  to  the 
defendant  named  in  the  execution ;  and  this  is  the  most  that  can 
be  claimed  of  him.1  The  judgment  is  affirmed. 

Judgment  affirmed. 

1  See  7  Ban-  217  ;  2  Harris  512  ;  9  Wright  450. 

Cited  by  Counsel,  10  Barr  420;  1  Grant  30;  3  Wright  493.  ||  13  Smith 
133:  11  Norris  389.  s.  c.  8  W.  N.  C.  444  ;  Ibid.  540. || 

Cited  by  the  Court,  5  Barr  299 ;  10  Id.  376  ;  6  Casey  542 ;  6  Wright  503  : 
9  P.  F.  Smith  400,  and  followed  7  Id.  38,  ||  as  to  the  effect  of  an  offer  of 
Indemnity  || 

See,  also,  14  Wright  67. 

||  Where  the  stock  of  a  corporation  is  assigned  to  the  corporation  itself  aa 
collateral,  the  title  of  the  assignor  to  the  stock  is  so  far  divested  that  it  can- 
not be  sold  under  a  fi  fa.  against  him;  the  proper  remedy  being  under  the 
act  16  June  1836,  §  32,  P.  L.  767:  Early's  Appeal.  8  Norris  411  ;  s.  c.  7 
W.  N.  C.  184.  If  the  stock  is  in  defendant's  own  name,  and  not  claimed  by 
another,  either  §  34  of  above  act,  or  \  2,  act  29  March  1819,  7  Sm.  L.  217, 
may  be  followed.  Weaver  v.  Railroad,  14  Wr.  314.  || 
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Mange  against  Guenat. 

EQUITT. 

1.  Under  the  net  of  the  16th  of  June  1836,  §  13,  this  court  had  no  power 
to  compel  a  discovery  of  deeds  and  other  papers,  excepting  where  such  dis- 
covery was  material  to  the  determination  of  an  issue  depending  in  this  court. 

2.  Equity  will  not  compel  a  party  in  possession  of  land,  to  deliver  up  the 
title  deeds  to  a  person  claiming  the  title  to  the  land.     If  the  latter  recover 
possession  of  the  land  at  law,  equity  will  then  compel  the  delivery  of  the 
title  deeds  to  him. 

THIS  was  a  suit  in  equity,  instituted  by  Mark  S.  Mange,  assignee 
of  Benjamin  Davis,  Jr.,  against  Margaret  Guenat. 

The  bill,  which  was  filed  on    the  30th    of  January    1839,  set 
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forth  that  the  defendant,  "  Margaret  Guenat,  of  the  city  of  Phila- 
delphia, widow,  has  in  her  possession,  care  and  control,  sundry 
valuable  deeds,  drafts,  books,  papers,  receipts  for  taxes,  instru- 
ments of  writing,  and  muniments  of  title,  which  pertain  and  right- 
fully and  lawfully  belong  to  the  trust  estate  of  the  said  Benjamin 
Davis ;  and  rightfully  and  lawfully  pertain  and  belong  to  your 
orator,  as  assignee  in  trust  of  the  said  estate,  and  which  are  in- 
dispensably necessary  to  be  open  to  the  inspection,  under  the 
supervision,  and  subject  to  the  control,  and  in  the  possession  and 
care  of  your  orator,  in  order  to  enable  him  duly  to  perform  his 
duties  as  assignee  in  trust  aforesaid,  and  to  enable  him  to  know 
the  quantity,  nature,  and  extent  of  the  said  trust  estate,  and  to 
obtain  due  possession,  and  make  due  disposition  thereof  according 
to  the  intent  of  the  trust  aforesaid  ;  the  precise  nature  and  extent 
and  description  of  which  deeds,  drafts,  books,  papers,  receipts,  in- 
struments of  writing,  and  muniments  of  title  your  orator  is  unable 
to  describe,  as  they  have  been  withheld  from  his  inspection  by 
the  said  Margaret  Guenat.  And  your  orator  further  saith,  that  the 
said  Margaret  hath  no  rightful  nor  legal  title  to  retain  the  deeds, 
*  drafts,  books,  papers,  receipts,  instruments  and  muniments 
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of  title  aforesaid ;    that  she  hath  admitted  to  your  orator 


that  she  had  them,  or  a  portion  of  them,  in  her  possession  and  con- 
trol ;  that  she  at  one  time  promised  to  submit  them  to  your  orator's 
inspection,  but  has  since  refused  so  to  do ;  and  that  your  orator 
hath  requested  and  demanded  that  the  said  Margaret  should  submit 
the  said  deeds,  books,  papers,  &c.,  &c.,  to  the  inspection  of  your 
orator,  and  deliver  the  same  to  him  ;  both  of  which  she  has 
refused,  and  still  refuses  to  do.  And  your  orator  further  showeth 
that  the  circumstances  under  which  the  said  deeds,  books,  papers, 
&c.,  came  into  the  possession  of  the  said  Margaret  Guenat,  and  your 
orator  became  entitled  to  examine,  receive,  use,  and  possess  the 
same,  were  as  follows,  viz.  :  on  the  first  day  of  November  A.  D. 
seventeen  hundred  and  eighty-five,  the  said  Benjamin  Davis,  by 
deed  of  indenture  or  assignment,  which  is  duly  recorded  in  the 
office  for  the  recording  of  deeds  in  and  for  the  city  and  county  of 
Philadelphia,  in  Deed  Book  D.  No.  18,  p.  326,  &c.  (and  the 
original  of  which  is  in  the  possession  and  control  of  the  said  Mar- 
garet Guenat),  assigned  unto  James  Craig,  Jr.,  and  Edward  Bar- 
tholomew, their  heirs  and  assigns  (the  said  James  Craig  being  the 
father  of  the  said  Margaret  Guenat),  all  the  estate,  real,  personal 
and  mixed,  of  him  the  said  Benjamin  Davis,  Jr.,  in  trust  for  the 
benefit  of  his  creditors,  and  for  other  purposes  as  therein  expressed, 
and  as  by  reference  thereto  will  more  fully  appear;  a  copy  of  which 
your  orator  here  brings  into  court;  that  among  the  estate  so 
assigned  were  divers  tracts  of  land,  the  precise  location,  character 
of  title,  and  quantity  of  which  your  orator  does  not  precisely  know, 
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for  want  of  the  deeds,  papers,  and  muniments  of  title,  in  possession 
of  the  said  Margaret  Guenat,  which  said  hinds  still  remain  undis- 
posed of;  that  the  said  James  Craig,  Jr.,  and  Edward  Bartholomew 
both  died  without  having  fully  disposed  of  the  said  estate,  and  before 
having  fully  performed  the  duties  of  said  trust ;  that,  after  the 
decease  of  the  said  James  and  Edward,  the  deeds,  books,  papers, 
drafts,  receipts  for  taxes,  and  evidences  of  title  aforesaid,  came  into 
the  possession,  care,  and  control  of  the  said  Margaret  Guenat  by 
virtue  and  by  reason  of  her  being  the  daughter  and  the  heir-at-law 
of  the  said  James  Craig,  Jr.  ;  and  that  subsequently,  to  wit,  on  the 
twentieth  day  of  September  A.  D.  eighteen  hundred  and  thirty- 
seven,  the  Court  of  Common  Pleas,  for  the  city  and  county  of  Phil- 
adelphia, in  pursuance  of  the  act  of  assembly,  in  such  case  made 
and  provided,  appointed  your  orator  assignee  in  trust  of  the  said 
Benjamin  Davis,  Jr.,  and  of  his  said  estate;  and  your  orator  there- 
upon took  upon  himself  the  office  or  appointment  of  assignee 
aforesaid,  and  made  the  demand  aforesaid,  and  received  the  refusal 
aforesaid  of  the  said  Margaret. 

"  And  under  the  circumstances  aforesaid  your  orator  charges  and 
insists  that  he  ought  to  have  access  to  and  inspection  of  the  said 
deeds,  papers,  books,  drafts,  receipts  for  taxes,  instruments   r*-MQ 
of  *writing,  and  muniments  of  title,  and  that  the  same  ought   '• 
to  be  delivered  up  to  him  for  the  purposes  aforesaid." 

The  bill  then  prayed  a  discovery  of  the  deeds  and  other  docu- 
ments and  papers ;  and  that  the  defendant  might  be  ordered  to  de- 
liver them  up  to  the  complainant,  and  to  produce  and  leave  the  said 
deeds  and  other  documents  and  papers  in  the  hands  of  the  prothon- 
otary  of  this  court,  or  otherwise  as  the  court  might  direct;  and  that 
the  complainant  might  have  liberty  to  inspect  them ;  and  for  fur- 
ther relief  in  the  premises. 

By  the  abstract  of  the  deed  of  assignment  referred  to  in  the  bill, 
it  appeared  that  Benjamin  Davis,  Jr.,  of  the  Northern  Liberties, 
by  indenture  dated  Nov.  1st  1785,  conveyed  to  James  Craig,  Jr., 
and  Edward  Bartholomew,  their  heirs,  executors,  administrators 
and  assigns,  all  the  estate,  real,  personal  and  mixed,  of  the  said 
Davis,  "  In  trust  that  the  said  James  Craig,  Jr  ,  and  Edward  Bar- 
tholomew, and  the  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  of  such  survivor,  shall  with  all  convenient  speed  sell 
and  convey  all  the  said  estate :  and  distribute  the  moneys  arising 
from  the  sale  among  the  following  creditors,  viz.,  James  Craig,  Jr., 
Edward  Bartholomew,  John  Davis  and  others,  (specified  by  name) 
in  payment  of  the  debts  due  to  them  in  full,  or  in  proportion  to 
their  several  claims:  the  overplus,  if  any,  to  be  distributed  among 
such  other  creditors  whose  claims  shall  amount  respectively  to 
300Z.  Pennsylvania  currency,  and  upwards,.  If  there  shall  be  an* 
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further  overplus,  the  same  to  he  paid  to  the  said  Benjamin  Davis, 
Jr.,  his  executors,  administrators  or  assigns,"  &c. 

The  defendant  demurred  to  the  bill ;  alleging  for  cause  of 
demurrer,  "  that  the  said  complainant  hath  not  by  his  said  bill  made 
such  a  case  as  entitles  him  in  a  court  of  equity  to  any  discovery  or 
relief  from  or  against  this  defendant,  touching  the  matters  contained 
in  the  said  bill,  or  any  of  them :  and  for  further  demurrer  in  this 
behalf,  this  defendant,  as  to  the  discovery  and  relief,  sought  by  the 
said  bill  for  cause  of  demurrer  saith,  that  no  person  or  persons  by 
the  ancient  and  approved  rule  of  equity,  shall  exhibit  a  bill  of 
complaint  in  this  honorable  court  against  any  other  person  or  per- 
sons for  a  discovery  of  deeds  and  writings  belonging  to  such  com- 
plainant, and  upon  which,  if  in  his  possession,  he  might  have 
remedy  at  law,  and  pray  relief  relating  thereto,  unless  such  com- 
plainant or  complainants  shall  at  the  time  of  exhibiting  such  bill 
make  affidavit  that  he,  she  or  they  have  not  such  deeds  and  writ- 
ings so  sought  after  in  his,  her,  or  their  custody  and  power. 
Wherefore,  and  for  that  the  said  complainant  hath  not  made  affidavit 
of  not  having  the  deeds  and  writings  in  his  custody  or  power,  so 
sought  after  by  the  said  bill,  this  defendant  doth  demur  to  the  said 
bill  as  aforesaid  :  And  this  defendant,  for  further  cause  of  demurrer 
*1441  sh°wet;h,  tnat  the  said  *complainant  can  have  an  effectual 
-•  and  complete  remedy  in  a  court  of  law:  And  for  further 
cause  of  demurrer  this  defendant  showeth,  that  this  court  hath  no 
jurisdiction  in  the  premises ;  wherefore,  and  for  divers  other  good 
causes  of  demurrer  appearing  in  the  said  bill  of  complaint,  this 
defendant  doth  demur  to  the  said  bill,  and  to  all  the  matters  and 
things  therein  contained;  and  prays  the  judgment  of  this  honora- 
ble court,  whether  she  shall  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill,"  &c. 

The  cause  now  came  before  the  court  upon  the  demurrer. 

Mr.  R.  E.  Evans  and  Mr.  McCall,  for  the  defendant. 

The  act  of  the  16th  of  June  1836,  gives  jurisdiction  to  this 
court  in  the  case  of  equitable  discovery  only  where  there  is  an 
issue  depending;  which  is  not  the  case  here.  Relief  will  be  given 
only  where  an  action  is  pending,  commenced,  or  contemplated. 
Hare  on  Discovery  110;  Story's  Eq.  Plead.,  §  321,  p.  261;  Shaw 
v.  Shaw,  12  Price  163.  The  complainant  don't  even  aver  posi- 
tively that  the  proper.ty  belongs  to  him  ;  which  is  necessary.  Story 
Eq.  Ple"ad.,  §  257,  p.  214.  The  powers  of  chancery  are  over  trus- 
tees. Equity  does  not  aid  them  in  fulfilling  their  trusts.  Jeremy's 
Equity  466.  If  the  complainant  is  not  entitled  to  relief,  he  is  not 
entitled  to  a  discovery.  Armitage  v.  Wadsworth,  1  Madd.  Ch.  Rep. 
189 ;  Crow  v.  Tyrrell,  3  Id.  179. 
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Mr.  Earle,  contra. 

The  complainant  is  without  remedy  if  this  equitable  relief  is 
denied  to  him,  since  he  cannot  bring  replevin,  being  unabl<-  suffi- 
ciently to  describe  the  papers.  This  is  a  bill  for  relief,  »<  <\  the 
discovery  is  in-cidental  to  it.  Jeremy's  Eq.  262,  466.  T!  <•  case 
comes  within  the  13th  section  of  the  act  of  the  16th  of  June  1836. 
In  a  bill  for  discovery  and  relief  an  affidavit  that  the  plain;  <1  had 
not  the  papers,  is  not  necessary.  Story's  Eq.  Plead.  475:  Hare 
on  Discovery  7,  &c. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — This  is  a  bill  for  discovery  of  deeds  and  other 
muniments  of  title  relating  to  lands,  &c.,  to  enable  the  plaintiff  to 
inspect  them,  and  to  compel  the  delivery  over  of  the  deeds  and 
other  papers  to  the  complainant ;  to  which  there  is  a  demurrer. 
The  question  is,  whether  the  bill  is  sustainable  on  either  of  the 
points  of  view  it  presents.  As  a  bill  for  relief  by  ordering  the 
defendant  to  deliver  up  the  deeds  and  papers,  it  is  not  sustainable, 
because  the  complainant  has  not  placed  himself  by  his  bill  in  the 
position  of  one  entitled  to  relief  of  this  kind.  To  have  these  deeds 
and  papers  delivered  over  to  him,  the  plaintiff  must  show  that  he 
has  a  legal  title  to  the  deeds  and  papers  as  against  the  defendant. 
But  this  he  *does  not  do.  Non  constat  but  that  the  defend-  r*ijc 
ant  has  a  better  title  to  them  than  the  complainant.  The  "- 
deeds  and  papers  belong  ordinarily  to  him  who  is  in  possession  of 
the  land ;  and  if  the  defendant  is  in  possession,  it  would  be  asking 
us  to  take  them  from  him  who  has  the  right,  to  give  them  to 
another.  In  Crow  v.  Tyrrell,  3  Madd.  Ch.  182,  the  rule  is  thus 
stated.  "  The  possession  of  title  deeds  is  incidental  to  the  posses- 
sion of  the  estate,  but  cannot  be  recovered  with  the  estate  at  law. 
This  court,  therefore,  will  give  the  title  deeds  to  him  who  has  at 
law  recovered  the  possession  of  the  estate;  but  its  jurisdiction  in 
this  respect  is  confined  to  the  possession  of  the  estate.  If,  then, 
the  plaintiff  recover  the  possession  of  the  estate  at  law,  then,  and 
not  till  then,  he  may  come  here  for  the  possession  of  the  title  deeds." 
To  the  same  effect  is  Armitage  y.  Wadsworth,  1  Madd.  Ch.  193. 

The  other  prayer,  that  the  defendant  may  place  the  deeds,  &c., 
in  the  hands  of  the  prothonotary  for  inspection,  is  incidental  to  the 
discovery.  Crow  v.  Tyrrell,  2  Madd.  Ch.  408.  If  the  discovery 
can  be  had,  this  may  follow,  but  without  the  discovery  it  cannot  be 
had. 

It  is  plain,  however,  that  the  great  object  of  the  plaintiff  in  this 
bill,  is  to  obtain  a  discovery  of  certain  deeds  and  papers  relating  to 
the  estate  of  the  assignor:  and  if  this  court  had  possessed  juris- 
diction when  this  bill  was  filed,  it  is  possible  that  the  plaintiff  has 
an  equity  to  compel  such  discovery,  provided  he  presented  his  case 
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with  the  proper  averments.  But  the  jurisdiction  of  this  court, 
when  the  present  bill  was  filed,  depended  entirely  on  the  act  of  the 
16th  of  June  1836,  sec.  18,  by  which  the  jurisdiction  of  this  court, 
and  of  the  Common  Pleas,  is  confined  to  "  the  discovery  of  facts 
material  to  a  just  determination  of  issues  and  other  questions  aris- 
ing or  depending  in  the  said  courts."  Now  this  bill  does  not  aver 
that  any  issue  is  depending  between  the  plaintiff  and  the  defendant 
or  any  person,  in  this  court,  or  in  any  court,  or  that  any  question 
has  arisen  or  is  depending  therein.  It  follows,  of  course,  that  the 
court  had  no  jurisdiction  of  this  bill  as  a  bill  of  discovery,  or  of 
anything  merely  incidental  thereto. 

By  the  act  of  the  18th  of  June  1840,  the  equity  jurisdiction  of 
the  Supreme  Court  and  Court  of  Common  Pleas,  within  the  city 
and  county  of  Philadelphia,  is  extended  to  all  cases  arising  in  the 
said  city  and  county,  over  which  the  courts  of  chancery  entertain 
jurisdiction  on  the  grounds  of  fraud,  accident,  mistake,  or  account. 
This  act  may  perhaps  a-fford  a  full  remedy  in  cases  of  discovery  : 
but  it  is  certain  that  under  the  prior  law  it  was  restricted  to  par- 
ticular cases. 

It  has  not  seemed  necessary  to  decide  what  the  rule  is  as  to  a 
demurrer  to  a  bill  seeking  discovery  and  relief:  and  whether  the 
English  rule  applies,  that  it  is  sufficient  to  show  that  the  plaintiff 
is  not  entitled  to  the  relief  which  he  prays ;  because  in  the  present 
*1461  case  *we  tnink  tne  Pontiff  has  not  made  out  a  case  either 
-1  of  relief  or  discovery. 

Demurrer  allowed. 

Cited  by  Counsel,  1  Parsons  376. 

||  By  act  10  Apr.  1848,  I  4,  P.  L.  449,  and  14  Feb.  1857,  |  1,  P.  L.  39,  the 
Supreme  Court  and  Common  Pleas  were  given  "the  same  jurisdiction  and 
powers  in  all  suits  now  pending  or  hereafter  to  be  brought,  for  the  discovery 
of  facts  that  are  now  possessed  by  courts  of  chancery:"  Purd.  (ed.  1873) 
592,  pi.  6,  8.  An  allegation  that  discovery  is  sought  in  aid  of  a  judicial 
proceeding,  pending  or  contemplated,  is  essential  to  a  bill  for  discovery. 
Collom  v.  Francis,  1  Pars.  Eq.  527  ;  the  facts  set  forth  must  be  such,  that  if 
true,  the  plaintiff  can  maintain  an  action :  Ibid.|| 


1840.]  OF  PENNSYLVANIA.  146 


[PHILADELPHIA,  JANUARY  16,  1841.] 

Churchman  against  Smith. 

IN    ERROR. 

1.  A  book  of  entries  manifestly  erased  and  altered  in  a  material  point, 
cannot  be  considered  as  entitled  to  go  to  the  jury  as  a  book  of  original  entries, 
and  ought  to  be  rejected  by  the  court,  unless  the  party  offering  it  gives  an 
explanation  which  does  away  with  the  presumption  arising  from  its  face.1 

2.  What  circumstances  will  constitute  a  partnership  as  respects  third  per- 
sons. 

ERROR  to  the  Common  Pleas  of  Delaware  County,  to  remove  the 
record  of  an  action  on  the  case  brought  by  Peter  Smith  against 
Robert  Churchman  and  Jonathan  Roberts. 

The  plaintiff  declared  in  assumpsit  for  goods,  &c.,  sold  and  de- 
livered to  the  defendants,  as  co-partners  in  trade,  under  the  firm 
of  Jonathan  Roberts.  The  defendants  pleaded  non  assumpsit,  and 
payment,  with  leave,  &c. 

The  cause  came  on  for  trial  before  Bell,  President,  on  the  27th 
of  August  1839,  when  the  plaintiff  offered  in  evidence  his  book  of 
original  entries,  containing  certain  charges  against  the  defendants, 
accompanied  with  the  testimony  of  witnesses  in  respect  to  the  hand- 
writing in  the  book,  and  the  delivery  of  the  goods.  The  book  was 
admitted  in  evidence,  after  objection  on  the  part  of  the  defendants ; 
and  exception  was  taken. 

A  great  deal  of  testimony  was  also  given  in  respect  to  an  alleged 
partnership  between  the  defendants,  which  it  is  not  material  to  state 
here. 

*The  learned  judge  charged  the  jury,  in  substance  as 
follows : 

"  This  is  an  action  of  assumpsit  to  recover  the  value  of  certain 
powder  alleged  to  have  been  sold  and  delivered  by  the  plaintiff, 
Peter  Smith,  to  the  defendants,  Robert  Churchman  and  Jonathan 
Roberts.  The  defendants  say  the  powder  was  not  sold  to  them  ; 
and  unless,  under  the  evidence,  you  should  be  of  opinion  that  such 
sale  was  made  to  the  defendants  jointly,  the  plaintiff  cannot  recover 
in  this  suit;  because  whatever  may  be  the  justice  of  the  claim 
against  one  of  the  defendants,  unless  it  extends  to  and  embraces  the 

1  ||  The  use  of  books  of  entry  as  evidence  in  our  courts,  arose  from  neces- 
sity, or  in  analogy  to  the  civil  law.  Our  courts  are  averse  to  extending  the 
practice.  Infra  *151. 

If  a  clerk  acts  also  as  carter  and  delivers  goods,  and  on  his  return  makes 
entries  in  a  book  from  memoranda,  such  book,  if  otherwise  unobjectionable, 
Would  be  evidence. 

If  a  party  wishes  a  charge  on  any  point,  it  should  be  presented  to  the 
court.  Infra  *153.|| 
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other,  he  does  not  make  out  the  allegation  of  his  declaration,  which 
asserts  a  contract  made  with  both.  In  order,  however,  to  create 
such  joint  liability,  it  is  not  incumbent  on  the  plaintiff  to  show  a 
contract  expressly  made  with  both  defendants  or  a  delivery  to  both  ; 
for  joint  liability  may  exist,  although  the  arrangement  for  the  sale 
and  delivery  of  the  articles  was  made  with  and  to  but  one  of  the 
defendants  ;  if  they  stood  in  a  relation,  which,  in  law,  constitutes 
one  the  agent  of  the  other,  as  to  all  subjects  within  the  object  of 
their  association  ;  in  other  words,  if,  at  the  time  of  the  sale  and 
delivery  of  the  powder  in  question,  the  defendants  were  copartners 
in  the  prosecution  of  a  business  which  required  the  use  of  powder, 
and  such  powder  was  purchased  by  one,  even  without  the  knowl- 
edge or  assent  of  the  other,  both  will  be  bound  as  fully  as  if  the 
contract  of  purchase  and  sale  were  made  by  and  with  both.  This, 
then,  is  the  great  question  in  the  cause.  Were  the  defendants  in 
the  years  1831,  '32,  and  '33,  copartners  for  the  purpose  of  quarry- 
ing and  making  profit  of  the  stone  of  the  Christiana  quarry  ?  If 
they  were,  and  you  believe  the  plaintiff's  book  of  original  entries, 
and  the  other  evidence  of  the  delivery  of  the  articles  sold,  the  plain- 
tiff is  entitled  to  recover.  If  they  were  not  partners,  but,  as  is 
contended  by  Churchman,  stood  in  the  relation  of  landloi'd  and 
tenant,  the  plaintiff  is  not  entitled  to  your  verdict.  In  order  to 
determine  this  question  correctly,  it  is  important  to  ascertain  what 
constitutes  partnership,  what  are  some  of  its  characteristics,  and 
how,  in  the  absence  of  written  evidence,  the  fact  of  its  existence  is 
usually  ascertained.  Partnership  is  a  contract  by  which  two  or 
more  persons  join  in  common,  money,  goods,  labor  and  services,  for 
carrying  on  some  lawful  commerce,  work  or  business,  that  they 
may  share  among  them  all  the  gain  or  loss  thereby  arising.  So  it 
may  also  be  constituted  by  joining  real  estate  owned  by  one,  with 
money  or  labor,  or  both,  contributed  by  another,  if  the  object  be  to 
carry  on  a  lawful  commerce  or  business  with  the  view  to  share  the 
loss  or  gain.  Thus,  an  agreement  that  one  shall  provide  a  shop, 
loom  and  tackle,  the  other  to  provide  the  labor,  and  to  share  the 
profit  and  loss  between  them,  constitutes  a  partnership.  2  Watts 
342.  So  if  one  agree  to  render  service  in  a  store  as  clerk,  to  be 
compensated  by  a  participation  of  profits,  he  is  a  partner  as  re- 
gards creditors.  6  S.  &  R.  259.  The  leading  characteristic  of 
*14.£T  *Partnership  is  participation  in  profit  and  loss  :  if  such  par- 
ticipation exist,  no  matter  what  is  the  nature  or  amount  of 
the  property  or  thing  contributed  by  the  persons  associated,  the  law 
intends  a  partnership,  attended  by  all  the  consequences  of  such 
relation.  Before  I  proceed  to  consider  the  usual  proof  of  such  a 
connection,  it  may  be  profitable  to  inform  you  as  to  some  general 
principles  which  govern  the  liabilities  of  partners.  (Here  the 
court  pointed  out  the  difference  between  ostensible  and  dormant 
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partners,  the  extent  and  continuation  of  their  liabilities  respectively, 
and  the  general  authority  of  one  partner  to  bind  his  fellows  by  con- 
tracts in  respect  to  the  business  of  the  firm.  Let  us  now  inquire 
how  partnership  may  be  proved  where  the  contract  is  not  in  writ- 
ing. Where  suit  is  brought  against  partners,  less  evidence  of  the 
existence  of  partnership  is  required  than  where  the  action  is 
brought  by  persons  as  partners.  In  the  former  case  it  is  sufficient 
to  make  it  out  prima  facie  by  proof  of  such  facts  as  reasonably 
induce  a  belief:  in  the.  latter  proof  more  conclusive  is  required  ; 
and  the  reason  is,  that  in  the  one  instance  the  plaintiff  cannot  be 
supposed  to  have  the  means  of  making  himself  acquainted  with  all 
the  evidence  of  the  defendants'  connection ;  in  the  other,  such  evi- 
dence must  be  within  the  knowledge  of  the  plaintiffs.  Where, 
therefore,  the  partners  are  defendants,  proof  of  the  acts,  conduct, 
and  declarations  of  the  respective  partners  in  conducting  the  busi- 
ness of  the  firm  is  usually  relied  on  to  establish  prima  facie  part- 
nership. Whether  such  acts,  conduct  and  declarations  be  sufficient 
in  themselves  for  that  purpose  is  purely  a  question  of  fact  for  the 
determination  of  the  jury.  It  is  sufficient  for  me  to  instruct  you 
that  such  proof  is  competent,  and  from  it  the  jury  may  legitimately 
deduce  the  fact.  Declarations,  however,  by  one  partner  that  others 
were  connected  with  him,  are  not  sufficient,  standing  alone,  to 
charge  such  others  as  partners,  but  such  declarations  may  be  con- 
sidered in  connection  with  the  acts  and  declarations  of  the  others, 
tending  in  any  degree  to  show  partnership.  Briefly,  declarations 
or  confessions  of  one,  independently  of  other  facts,  are  not  evidence 
against  another :  taken  in  connection  with  other  declarations, 
and  acts,  proceeding  from  such  others,  they  are  evidence.  On  the 
other  hand,  the  conduct  of  the  alleged  partners,  in  relation  to  the 
business  of  the  alleged  partnership,  may  properly  be  considered  by 
the  jury  in  disaffirmance  of  the  allegation  of  partnership.  (Here 
the  court  stated  the  facts  of  the  case.)  But  apart  from  all  the 
other  facts  of  the  case,  we  are  to  consider  the  effect  of  Mr.  Church- 
man's declarations  made  to  Messrs.  Maddock  and  McCormick  in 
1831  and  1832,  and  the  declarations  of  his  counsel  before  the  arbi- 
trators, and  here,  that  by  the  arrangements  of  the  parties  Mr. 
Churchman  was  to  receive  one-half  of  the  profits  or  proceeds.  I 
have  already  said,  and  the  position  is  not  disputed  by  the  defend- 
ants' counsel,  that  a  participant  in  the  profit  and  loss  of  a  concern, 
no  matter  what  may  be  the  arrangements  between  the  parties,  is  as 
to  third  persons  a  partner,  and  as  such  liable  *for  the  debts  r*-|4q 
of  the  firm.  But  it  is  said  there  must  be  a  participation  in  ^ 
the  losses  as  well  as  the  profits  to  make  a  partnership.  This  is 
true ;  but  the  very  idea  of  profit  includes  the  idea  of  loss  ;  for  pro- 
fit is  that  which  remains  after  losses  are  paid.  It  is  not  necessary 
to  show  that  any  losses  were  actually  sustained.  If  the  party  from 
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the  nature  of  the  arrangement  was  liable  to  suffer  loss,  the  rule  is 
satisfied.  Now  by  the  arrangement  between  Messrs.  Roberts  & 
Churchman,  what  was  it  the  latter  was  entitled  to  receive  ?  This 
is  exclusively  for  your  decision ;  but  it  is  submitted  that  the  evi- 
dence tends  to  prove  that  Mr.  Churchman  was  to  receive  one-half 
of  the  profits  remaining  after  payment  of  losses.  In  1832  he  said 
he  had  netted,  in  1831,  $1200.  In  1833  he  said  they,  Roberts  and 
himself,  had  each  netted  $1200  ;  thus  putting  himself  on  the  same 
footing  with  Roberts.  The  word  "  netted"  means,  among  business 
men,  the  sum  realized  after  payment  of  all  losses.  It  seems  to  me, 
therefore,  that  it  is  not  correct  to  say  that  Mr.  Churchman  was  to 
receive  a  moiety  of  the  gross  proceeds  as  compensation  for  the  use 
of  his  quarry.  On  this  point  of  the  case  a  distinction  exists  of 
which  it  is  proper  you  should  be  instructed  ;  it  is  this :  If  a  man 
stipulates  that  as  a  reward  for  his  labor,  or  perhaps  as  a  compensa- 
tion for  the  use  of  his  property,  he  shall  have,  not  a  specific  interest 
in  the  business,  but,  a  given  sum  of  money,  even  in  proportion  to 
a  given  quantum  of  the  profits,  that  will  not  make  him  a  partner ; 
but  if  he  agrees  for  a  part  of  the  profits,  as  such,  he  is  as  to  third 
persons  a  partner.  In  illustration  of  this  distinction  the  following 
case  is  given.  If  the  proprietor  of  a  lighter  agree  with  the  person 
who  worked  the  lighter,  that  in  consideration  of  working  her,  the 
latter  should  receive  one-half  of  the  gross  earnings  for  his  labor,  it 
is  ruled  that  such  agreement  does  not  constitute  a  partnership,  it 
being  merely  a  mode  of  paying  wages  for  labor ;  but  if  the  agree- 
ment be  that  the  two  were  to  share  the  profits  arising  from  the 
working  of  the  latter,  such  agreement  would  constitute  partner- 
ship. 

But  it  is  further  alleged  that  the  relation  of  landlord  and  tenant 
existed  between  these  defendants,  and  that  the  amount  receivable 
by  Mr.  Churchman  is  to  be  considered  as  rent.  If  such  relation 
did  exist,  the  defendants  cannot  be  made  liable  as  partners.  There 
is  no  proof  that  in  1831  and  1832,  rent  was  to  be  paid  by  Roberts 
to  Churchman.  But  although  no  such  proof  exists,  it  is  insisted 
that  the  mode  in  which  Roberts  occupied  the  quarry  was  analogous 
to  a  renting  of  a  farm  on  shares.  I  confess  1  can  see  no  resem- 
blance between  the  two  cases.  That  a  man  may  rent  his  land  on 
shares,  as  it  is  called,  without  becoming  a  partner  with  his  tenant, 
does  not  admit  of  doubt ;  and  while  the  owner  of  the  land  keeps 
himself  within  the  practice  which  governs  such  a  letting,  he  is  safe 
from  the  consequences  of  partnership  ;  that  is,  while  the  landlord 
is  content  to  receive  from  the  tenant  any  portion  of  the  gross  produce 
of  the  farm,  such  return  is  to  be  considered  as  rent ;  but  the  moment 
*1*)01  ^e  becomes  *a  Party  to  a  contract,  founded  on  a  communion  of 
*  profit  and  loss,  arising  out  of  the  sale  in  gross  of  the  produce 
of  the  land,  each  party  to  receive  a  portion  of  the  profits  and  to  bear 
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a  portion  of  the  loss,  he  puts  himself  in  the  position  of  partner  in 
respect  to  the  subject  from  which  profit  is  to  be  made  or  loss 
incurred.  This  does  not  interfere  with  the  undoubted  right  of  the 
landlord  to  authorize  the  tenant  to  convert  into  money  his  propor- 
tion of  the  proceeds :  in  such  case  the  tenant  is  the  mere  agent  of 
the  landlord.  In  the  instance  before  us,  if  the  contract  between 
Roberts  and  Churchman  was  that  Mr.  Churchman  was  to  be  paid 
for  the  use  of  the  quarry,  by  a  certain  portion  of  the  stone  raised, 
or  even  by  a  certain  sum  in  proportion  to  the  stone  quarried,  or  the 
value  thereof,  Mr.  Churchman  cannot  be  held  as  a  partner,  and  the 
plaintiff  is  not  entitled  to  recover.  But  if  the  agreement  was,  that 
after  payment  of  losses  and  expenses,  the  profits  were  to  be  divided 
between  Roberts  and  Churchman  indefinitely,  then,  as  to  third  per- 
sons, they  are  to  be  considered  as  partners,  in  respect  to  the  busi- 
ness of  the  quarry  at  Christiana,  and  as  such  liable  to  the  payment 
of  all  debts  contracted  in  carrying  on  the  business  of  the  quarry. 
It  does  not  appear,  except  from  some  statements  made  by  Mr. 
Churchman,  as  to  the  renting  in  1833,  but  that  the  parties  carried  on 
the  quarry  in  this  last  year  upon  the  understanding  and  agreement 
of  the  prior  years.  Be  this  as  it  may,  if  a  partnership  existed  in  1831 
and  1832,  or  at  any  time  during  those  years,  while  the  plaintiff 
furnished  the  power,  which  was  afterwards  dissolved,  it  is  incum- 
bent on  the  defendants  to  prove  notice  of  such  dissolution  to  the 
plaintiff.  No  such  notice  is  alleged,  and  consequently  the  defend- 
ants, if  they  were  partners  in  1831  or  1832,  are  liable  for  powder 
delivered  by  the  plaintiff  in  1833.  Although  the  book  of  original 
entries  was  admitted  in  evidence  to  the  jury,  yet  if  you  think  the 
book  was  fraudulently  added  to  or  altered,  with  a  view  to  charge 
Churchman,  you  ought  to  throw  it  altogether  aside ;  and  in  such 
case  you  should  found  your  verdict  upon  such  testimony  as  is  to  be 
found  in  the  case,  independently  of  the  book.  A  book  of  original 
entries  is  evidence  of  goods  sold  and  delivered:  the  jury  are  not 
bound  by  the  prices  set  down  in  the  book;  but  it  is  prima  facie 
evidence  of  price.  The  receipts  of  August  24th  1832,  and  May 
23d  1833,  though  in  full,  are  open  to  explanation,  and  cannot  have 
the  effect  of  barring  the  plaintiff.1  In  the  absence  of  explanation, 
the  receipts  will  bar  the  plaintiff's  recovery  in  this  action." 

The  defendants'  counsel  excepted  to  the  charge,  and  the  cause 
was  removed  to  this  court ;  and  numerous  errors  were  assigned 
both  in  respect  to  the  admission  of  evidence  and  the  charge 
of  the  court. 

Mr.  S.  F.  Reed,  for  the  plaintiffs  in  error,  cited  Rodman  v. 
Hoopes,  1  Dall.  85;  Prevost  v.  Gratz,  1  Peters  C.  C.  Rep.  369; 

1  See  1  W.  &  S.  324 ;  2  Jones  236;  1  Harris  49. 
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*.,.,-,   *Curren  t>.  Crawford,  4  S.&R.  6;  Marshall  v.  Gougler,  10  *Id. 
1>1J  168 ;  Babb  v.  Clemson,  Id.  424 ;  Vicary  v.  Moore,  2  Watts 
451 ;  Fairchild  v.  Dennisou,  3  Id.  260. 

Mr.  Sterigere  and  Mr.  Edwards,  contra,  cited  Gow  on  Part- 
nership 5,  14,  &c. ;  Purviance  v.  McClintee,  6  S.  &  R.  259 ; 
Gregg  v.  Halfraoon,  2  Watts  342  ;  Heffelfinger  v.  Shutz,  16  S. 
&  R.  44 ;  Vance  v.  Faires,  2  Dall.  217  ;  s.  c.  1  Yeates  321 ; 
Ingraham  v.  Bockius,  9  S.  &  R.  285;  Sterret  v.  Bull,  1  Binn. 
234 ;  Jones  v.  Long,  3  Watts  325 ;  Waugh  v.  Carver,  2  Hen. 
Blackst.  235;  1  Smith's  Leading  Cases  491,  and  the  note  thereto. 

Mr.  Dallas  replied. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  errors  in  this  case  have  been  needlessly 
multiplied  and  subdivided  into  a  great  variety  of  heads,  calculated 
rather  to  confuse  and  perplex  the  case  than  to  aid  the  investigation 
of  it.  On  the  argument  here  they  have  been  very  properly  reduced 
to  a  few  points,  which  embrace  all  that  is  material. 

Books  of  entry,  supported  by  the  oath  of  the  plaintiff  himself, 
are  a  peculiar  species  of  evidence,  not  now  admitted  by  the  English 
law,  but  introduced  into  usage  in  this  country  at  an  early  period, 
either  from  the  necessity  of  the  case,  as  we  find  it  stated  in  our 
books,  or  in  analogy  to  the  civil  law,  by  which  a  man's  own  books 
of  account,  with  the  suppletory  oath  of  the  merchant,  amounts  to 
full  proof.  The  provisions  of  the  civil  law  on  this  subject  are 
explained  in  3  Bl.  Com.  368  and  370;  and  the  statute  7  Jac.  1, 
c.  12,  in  its  preamble  and  enactments,  shows  that  at  one  time  in 
England,  books  of  entries  were  evidence  at  common  law.  This 
statute  confines  this  species  of  proof  to  transactions  that  have  hap- 
pened within  one  year  before  action  brought,  unless  between  mer- 
chant and  tradesman  in  the  usual  intercourse  of  trade.  It  was 
decided  by  Holt,  C.  J.,  notwithstanding  this  statute  that  a  shop 
book  was  not  evidence  of  itself  within  the  year.  Pitman  v.  Maddox, 
Salk.  690. 

But  whatever  may  be  the  origin  of  the  practice  here,  it  has 
become  firmly  fixed  and  settled,  as  a  general  rule,  that  books  of 
entries  are  evidence  to  prove  goods  sold  and  delivered,  or  work 
done.  It  has,  however,  always  been  kept  by  the  courts  within  pre- 
scribed bounds,  and  various  modifications  and  restrictions  imposed, 
to  guard  against  the  abuses  which  the  ex  parte  acts  of  a  person 
interested  might  otherwise  lead  to.  Of  these  the  courts  have  them- 
selves been  the  judges  before  they  would  permit  the  book  to  go  to 
a  jury,  and  they  have  considered  it  as  a  species  of  evidence  which 
ought  not  to  be  extended  beyond  its  ancient  limits,  and  that  a  strict 
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hand  is  to  be  kept  over  it.  Thompson  v.  McKelvy,  13  S.  &  R. 
127.  In  that  case,  scraps  of  paper,  containing  some  scribbling  or 
figuring  on  *them,  besides  the  account  of  sales  of  the  goods,  i-.,,,  _~ 
were  rejected.  So,  where  they  are  not  made  at  or  near  the  •• 
time  of  the  transaction,  they  are  inadmissible.  Curren  v.  Craw- 
ford, 4  S.  &  5.  They  are  not  admissible  to  show  a  collateral  fact, 
Juniata  Bank  v.  Brown,  5  S.  &  R.  226.  These  and  various  other 
regulations  have,  from  time  to  time,  as  the  points' occurred,  been 
adjudged  as  necessary  to  keep  this  sort  of  evidence  within  reason- 
able bounds. 

In  the  case  before  us,  the  plaintiffs  book  of  entries  has  been 
shown  to  us  on  the  argument  here,  and  it  is  obvious  that  there 
has  been  an  erasure  arid  alteration  of  the  account  against  the 
defendants,  and  that  in  a  material  part;  and  it  is  left  upon  the 
evidence  wholly  without  explanation.  The  heading  of  the  ac- 
count, "Roberts  &  Co.,  Dr.,"  seems  clearly  to  have  been  written 
upon  an  erasure  of  some  prior  heading;  and  in  another  entry 
in  the  account  of  May  23d  1833,  the  same  thing  occurs.  The 
heading  of  the  account  is  in  this  case  very  material;  it  concerns, 
indeed,  the  main  point  in  issue,  whether  the  defendants  were  in 
partnership.  A  book  of  entries,  manifestly  erased  and  altered  in 
a  material  point,  cannot  be  considered  as  entitled  to  go  to  the  jury 
as  a  book  of  original  entries,  and  ought  to  be  rejected  by  the  court, 
unless  the  plaintiff  gives  an  explanation,  which  does  away  with  the 
presumption  which  must  exist  on  its  face.  To  allow  such  a  book  to 
go  to  a  jury  would  subject  this  sort  of  evidence  to  the  danger  of 
great  abuse,  and  tempt  dishonest  men  to  commit  frauds  by  altering 
books,  so  as  to  adapt  them  to  circumstances ;  whereas  such  book 
should  be  a  faithful  record  of  transactions  as  they  occur,  and  be 
pure  and  free  from  suspicion  on  its  face ;  or,  if  altered,  some  expla- 
nation should  be  required.  There  may  be  cases,  undoubtedly, 
where  the  rule  may  operate  severely ;  but,  on  the  other  hand,  it  is 
one  which  the  safety  of  the  community  seems  to  us  to  require,  and 
one  which  is  necessary,  to  keep  this  species  of  evidence  within  its 
proper  and  accustomed  limits.  The  other  objections  to  the  book  do 
not  seem  to  be  supported  by  the  evidence  given.  The  only  entries 
in  the  book  relating  to  claims  for  which  receipts  were  given  by  the 
carters,  are  proved  by  the  plaintiff  to  have  been  the  two  which  the 
court  excepted.  The  other  entries  may  consequently  have  been 
made  from  memoranda,  by  Reid,  the  clerk,  who  also  acted  as  carter ; 
and  if  after  delivering  the  powder  himself,  he  made  entries  in  the 
book  from  his  memoranda,  the  book  would  be  evidence.  It  would 
also  seem  inferable  from  the  evidence  that  these  entries  were  made 
by  Reid  on  his  return  home,  which  would  be  in  season.1  This 
disposes  of  the  first  and  second  errors. 

1  See  post  *190. 


152  SUPREME  COURT  [Dec.  Term, 

[Churchman  v.  Smith.] 

The  third  error  is  improperly  assigned,  there  being  no  bill  of 
exceptions. 

The  ninth,  eleventh  and  twelfth  errors  are  to  the  charge  of  the 
court,  and  we  think  they  are  not  sustained.     It  is  hardly  possible 
for  any  court  to  charge  in  such  language  as  to  comprehend  every 
*ieoi    *possible  point  of  view  in  which  the  case  might  be  put,  or 
J   to  notice  every  exception  to   the  general  rules  of  the  law. 
If  the  party  wishes  an  explicit  answer  in  relation  to  any  particular 
point,  it  ought  to  be  brought  to  the  view  of  the  court  directly.1 
Judgment  reversed  and  a   venire  facias  de  novo  awarded. 

1  See  3  Ban-  51 ;  6  Id.  485  ;  2  Casey  412;  6  Id.  460 ;  1  Wright  154  ;  4  Id. 
167  ;  4  P.  F.  Smith  126 ;  5  Id.  408 ;  8  Id.  376. 

Cited  by  counsel,  2  W.  &  S.  414;  8  Id.  260;  2  Jones  168  ;  12  Casey  303. 
||  26  Smith  102;  1  W.  N.  C.  277.|| 

Cited  by  the  court,  5  Barr  282 ;  7  Id.  108 ;  1  Jones  249 ;  10  Harris  277  ; 
9  Wright  448.  ||If  a  servant  in  delivering  goods  makes  memoranda,  and 
the  next  day  the  master  makes  entries  from  such  into  a  book,  it  is  admissible. 
Hoover  ».  Gehr,  12  Smith  136. 

The  declarations  of  a  party  to  a  suit  are  admissible,  to  prove  him  a 
member  of  a  firm,  and  whom  he  admitted  were  the  partners ;  but  are  not 
competent  evidence  against  the  others.  Edwards  v.  Tracy,  12  Smith  374. 
A  participant  in  profits,  directly  as  such,  is  as  to  third  parties  a  partner; 
but  the  recipient  of  a  commission  upon  sales  of  goods  consigned  to  him, 
equal  to  one-half  the  net  profits  upon  such  sale,  is  not  ipso  facto  partner 
with  the  consignor.  Ibid. 

A  party  wishing  a  specific  charge,  must  present  a  specific  request  to  so 
charge.  Davis  v.  Bigler,  12  Smith  249 ;  Cooper  v.  Altimus,  Id.  4yO.|| 


[PHILADELPHIA,  JANUARY  18,  1841.] 

Parker  against  Wells. 


1.  A  parol  contract,  for  the  purchase  of  land,  is  not  taken  out  of  the  Stat- 
ute of  Frauds  by  the  mere  payment  of  the  purchase- money. 

2.  A.,  tenant  for  years  of  land,  made  a  parol  agreement  with  his  landlord, 
in  the  autumn  of  1836,  for  the  purchase  of  the  land.     Part  of  the  purchase- 
money  was  to  be  paid  during  the  autumn,  and  the  balance  on  the  1st  of 
April  1837  ;  and  A.  was  to  continue  in  posession  as  tenant,  and  to  pay  rent 
until  the  1st  of  April  1837,  when  his  lease  expired.     In  December  1S36,  no 
part  of  the  purchase-money  having  been  paid,  he  gave  the  vendor  his  note 
for  ninety  day*  for  the  first  instalment,  which  was  discounted  for  the  vendor  ; 
and  on  the  1st  of  April   1837,  A.  paid  this  note  and  the  balance  of  the  pur- 
chase-money, and  received  a  conveyance.     Afterwards  the  land  was  sold  as 
the  property  of  A.  under  a  judgment  obtained  after  the  conveyance.     Held, 
that  a  judgment  creditor  of  A.,  whose  judgment  was  obtained  in  January 
1837,  was  not  entitled  to  be  paid  the  amount  of  his  judgment  out  of  the 
proceeds  of  the  sheriff's  sale. 
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THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas 
of  Delaware  county,  in  the  matter  of  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  of  a  certain  messuage  and  tract  of  land 
situate  in  Upper  Providence  township,  in  that  county,  sold  by  vir 
tue  of  a  writ  of  venditioni  exponas,  in  an  action  brought  by  Samuel 
Parker  against  John  Wells. 

The  sheriff  paid  into  court  the  sum  of  §700,  which  was 
claimed  *by  two  judgment  creditors  of  the  defendant;  by  r*-ir.i 
Susanna  Patterson,  executrix,  &c.,  of  Wm.  Patterson,  de-  *• 
ceased,  under  a  judgment  against  the  defendant,  entered  on  the 
23d  of  January  1837  ;  and  by  Charles  Wells,  under  a  judgment 
against  the  defendant,  entered  on  the  19th  of  June  1837. 

The  property,  from  the  sale  of  which  the  money  arose,  was  con- 
veyed to  the  defendant  by  Paschall  Morris  and  wife,  by  deed,  dated 
the  1st  of  April  1837. 

There  had  been  a  parol  agreement  for  the  purchase  and  sale  of 
the  property  between  the  parties  in  the  previous  autumn,  which  is 
thus  detailed  by  the  witness,  Paschall  Morris. 

"  As  near  as  I  can  recollect,  the  contract  for  the  sale  of  the 
property  was  made  in  the  fall  of  1836.  A  part  of  the  money  was 
to  be  paid  that  fall ;  the  remainder  in  the  following  spring.  The 
payment  he  was  to  have  made  in  the  fall,  Mr.  Wells  did  not  make 
at  the  time  agreed  upon,  I  think.  I  endeavored  to  see  him  several 
times  after  the  payment  was  to  have  been  made,  but  did  not  succeed 
until  December,  when  he  gave  me  his  note  in  lieu  of  it.  The  bal- 
ance was  paid  on  the  1st  of  April  1837,  when  the  deed  was  made. 
The  note  was  at  ninety  days,  falling  due  about  the  time  the  remain- 
der of  the  money  was  to  be  paid.  Mr.  Wells  was  in  possession  of 
the  property  as  a  renter  in  December  1836.  He  rented  the  pro- 
perty of  me.  His  lease  expired  April  1st  1837.  He  paid  the 
note  at  maturity.  I  had  the  note  discounted  at  bank  a  few  days 
after  it  was  given  ;  on  the  6th  of  January.  It  was  for  $1000. 
He  did  not  pay  the  discount.  Wrells  was  to  pay  me  $300  a  year 
rent.  He  did  not  pay  the  rent  in  full  up  to  April  1st  1837.  He 
paid  a  portion  of  it ;  about  $50,  I  took  out  of  his  store.  He  still 
owes  the  balance.  By  our  agreement  he  was  still  to  hold  it  of  me 
as  a  renter  until  April  1st  1837.  There  were  no  writings  between 
us  until  the  deed  was  given.  It  was  understood  between  us  that 
the  deed  was  not  to  be  given  until  the  money  was  all  paid.  I  don't 
think  I  gave  him  any  receipt  for  the  note  at  the  time.  It  was 
drawn  payable  at  ninety  days.  It  did  not  draw  interest.  It  was 
in  lieu  of  the  payment  he  was  to  have  made  in  the  fall.  The  whole 
purchase-money  was  $4600.  I  had  the  note  discounted  in  bank, 
and  paid  the  discount ;  in  the  Bank  of  Chester  county.  The  pro- 
perty was  the  property  of  my  wife.  We  had  several  conversations 
about  the  sale  of  it  in  1836 ;  price  fixed  in  the  fall.  I  credited 
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Wells  with  the  $1000  as  part  of  the  purchase-money.  This  is  the 
same  land  sold  under  execution.  According  to  the  best  of  my 
recollection  the  note  John  Wells  gave  me  was  dated  on  the  31st  of 
December  1836,  at  ninety  days,  and  fell  due  on  the  first  of  April 
jic-i*r-i  1837.  I  made  a  memorandum  of  it  in  my  book  to  *this 
J  effect.  It  was  taken  up  by  him  on  the  same  day  that  the 
deed  was  executed  by  me  to  him. 

"  In  consenting  to  take  the  note  of  John  Wells  in  lieu  of  the 
money  he  was  to  have  paid  me  in  the  fall,  it  was  perfectly  under- 
stood between  us  that  I  was  not  to  make  him  a  deed  for  the  property 
unless  the  note  was  paid  at  maturity,  as  well  as  the  balance  of  the 
purchase-money." 

After  argument,  the  Court  of  Common  Pleas  (Bell,  President), 
delivered  the  following  opinion  : 

"  This  is  a  contest  between  two  of  the  judgment  creditors  of 
John  Wells,  under  the  following  circumstances.  In  the  fall  of  the 
year  1836,  Paschall  Morris  made  a  parol  agreement  with  John 
Wells,  to  sell  and  convey  to  him  the  tract  afterwards  sold  by  the 
sheriff  under  the  above-mentioned  executions,  for  the  sum  of  four 
thousand  six  hundred  dollars ;  one  thousand  of  which  was  to  be 
paid  during  that  fall,  and  the  balance  on  the  first  day  of  the  next 
April,  when  the  deed  was  to  be  executed  and  delivered.  At  the 
time  of  the  agreement  Wells  was  in  possession  of  the  property,  as 
the  tenant  of  Morris;  and  it  was  part  of  the  contract,  that  he  was 
to  continue  in  possession  as  tenant  until  the  said  1st  of  April. 
Wells  failed  to  make  the  first  payment,  according  to  his  engage- 
ment; but  afterwards  on  the  31st  of  December,  in  the  same  year, 
agreed  to,  and  did  give  his  note  to  Morris,  at  ninety  days,  for  one 
thousand  dollars,  in  lieu  of  the  first  payment,  according  to  his 
engagement.  A  few  days  after,  the  note  was  discounted  by  one  of 
the  banks  for  Mr.  Morris,  who  received  and  appropriated  the  pro- 
ceeds. On  the  1st  of  April,  this  note,  then  at  maturity,  was  taken 
up  by  Wells,  who,  at  the  same  time,  paid  the  balance  of  the  purchase- 
money,  and  received  a  reconveyance  in  fee  simple  of  the  property 
in  question  from  Morris  and  wife.  During  all  this  time  Wells  re- 
mained in  possession.  Pending  these  transactions,  to  wit,  on  the 
23d  of  January  1837,  a  judgment  was  entered  in  the  Court  of 
Common  Pleas  of  Delaware  County,  by  virtue  of  a  bond  with 
warrant  of  attorney,  in  favor  of  Susanna  Patterson,  executrix  of 
William  Patterson,  deceased,  against  Wells,  for  the  sum  of  five 
hundred  dollars,  with  interest,  with  stay  of  execution  for  one  year. 
On  the  19th  of  June  1837,  a  judgment  was  entered  in  the  same 
court,  on  bond  with  warrant  of  attorney,  in  favor  of  Charles  Wells, 
against  John  Wells,  for  the  sum  of  four  thousand  dollars.  It  is 
by  virtue  of  these  judgments  that  the  parties  litigant  before  us 
respectively  claim  to  have  the  money  in  court :  and  the  simple 
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question  presented  for  decision  is,  whether,  on  the  23d  of  January 
1837,  John  Wells  had  any  estate  in  the  premises  from  the  sale  of 
which  this  money  arises,  as,  according  to  law,  was  subject  to  the 
lien  of  Susanna  Patterson's  judgment.  If  he  had,  then  the  rule 
in  her  favor  must  be  made  absolute:  but  if  not,  Charles  Wells  is 
entitled  to  the  money  in  dispute.  The  rule  in  Pennsylvania  is, 
*that  where  there  is  an  inception  of  title  such  as  a  court  ,  *-.  -g 
of  chancery  would  carry  into  effect,  a  judgment  will  bind 
the  interest  acquired  under  such  title.  The  lien  of  a  judgment  has 
been  extended  in  Pennsylvania,  beyond  the  limits  of  the  common 
law.  With  us,  a  judgment  binds  every  kind  of  equitable,  or  even 
inchoate  interest  in  land.  It  is  a  lien  on  every  kind  of  right  vested 
in  the  debtor  at  the  time  of  the  judgment;  provided  such  right  be 
of  the  nature  of  an  estate ;  and  on  a  venditioni  exponas,  the  sheriff 
may  sell  and  convey  such  right,  whatever  it  may  be.  Carkliuff 
v.  Anderson,  3  Binn.  4;  Morris  v.  Brenizer,  2  Rawle  188,  cum 
multis  aliis.  If  the  legal  title  is  afterwards  acquired,  and  the 
equity  and  the  law  thus  united,  the  judgment  attaches  and 
binds  the  united  interest.  Richter  v.  Selin,  8  S.  &  R.  440,  441. l 
So  far  has  this  doctrine  of  lien  been  carried,  that  in  Carkhuff  v. 
Anderson,  it  was  held,  that  the  mere  right  of  pre-emption  con- 
ferred on  a  Connecticut  settler  within  the  seventeen  towns, 
by  the  act  of  the  4th  of  April  1799,  although  depending  on 
the  contingency  of  the  Pennsylvania  claimants  releasing  to  the 
Commonwealth,  was  bound  by  the  lien  of  a  judgment.  There  the 
right  of  the  settler  was  of  the  most  imperfect  and  inchoate  charac- 
ter, and  yet  the  judgment  was  enforced  against  one  to  whom  he  had 
conveyed  for  a  valuable  consideration,  and  who  subsequently  per- 
fected the  title  by  purchasing  a  patent  from  the  Commonwealth. 
Such  being  the  rule,  the  question  recurs,  had  John  Wells,  at  the 
time  of  the  rendition  of  Susan  Patterson's  judgment,  such  an  equit- 
able estate  as  the  chancellor  would  have  enforced  ?  If  so,  the 
subsequent  acquisition  of  the  legal  title  rendered  the  whole  estate, 
legal  and  equitable,  subject  to  the  lien  of  that  judgment.  If  the 
contract  between  Morris  and  Wells  had  rested  in  parol,  without 
more,  up  to  the  23d  of  January  1837,  it  would  have  been  within 
the  statute  of  frauds,  and  consequently  could  not  have  operated  to 
vest  any  interest  in  the  land  in  Wells.  There  would  then  have 
been  nothing  upon  which  the  judgment  could  attach,  and  the  sub- 
sequent acquisition  of  title  could  not  have  removed  the  objection  ; 
because,  although  our  departure  from  the  English  law  has  by  some 
jurists  been  objected  to,  it  is  the  undoubted  law  of  Pennsylvania, 
that  a  judgment  does  not  bind  after-acquired  lands.  But  although 

1  See  10  Watts  436 :  3  Barr  80 ;  4  Id.  126  :  3  Harris  321 ;  4  Casey  17D ; 
11  Id.  524;  12  Id.  256. 
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a  parol  agreement  for  the  sale  of  lands,  of  itself,  cannot  create  even 
an  inchoate  inception  of  title,  yet  such  an  agreement,  in  part  per- 
formed by  an  equivocal  act,  which  from  its  nature,  implies  some 
agreement,  will  be  specifically  decreed  in  chancery,  because  it  would 
be  against  equity  to  regard  it  as  a  nullity,  and  a  fraud  in  the  par- 
ties to  refuse  its  completion.  It  is  not  necessary  that  the  act  relied 
on  as  part  performance  should  indicate  the  nature  and  extent  of 
the  contract.  As  already  observed,  it  is  sufficient  if  it  imply  some 
agreement.  Jones  v.  Peterman,  3  S.  &  R.  548;  1  Fonb.  185,  in 
notis.  The  principle  is,  that  whenever  a  parol  agreement  is  begun 
to  be  put  in  execution,  and  intended  to  be  carried  out,  equity  will 
.«-.  ,-7-,  enforce  *it.  2  Eq.  Cases  Abr.  48,  in  note  to  pi.  18.  Thus 
J  delivery  of  possession  in  pursuance  of  a  parol  contract,  has 
uniformly  been  considered  such  a  performance  as  to  take  the  case 
out  of  the  statute,  per  Gibson,  J.,  in  Jones  v,  Petemran,  3  S.  &  R. 
548,  and  the  cases  there  cited.  So,  money  laid  out  in  improve- 
ments. Powell  on  Contracts  296;  Wetmore  v.  White,  2  Caines's 
Gas.  109.  In  the  present  case  I  lay  out  of  view  the  possession  of 
John  Wells  at  the  time  of,  and  subsequent  to  the  contract,  because 
such  possession  having  been  begun  and  continued  under  a  lease,  is 
equivocal,  and  does  not  imply  an  agreement  of  sale.  But,  was 
there  not  another  act  of  the  parties,  executed  in  pursuance  of  this 
contract,  and  implying  its  existence?  Did  they  not  begin  to  put  it 
in  execution  with  intention  to  carry  it  out  ?  That  they  did  is  un- 
doubted from  the  fact  that  they  subsequently  completed  it  according 
to  its  very  terms.  Was  the  act  alluded  to  such  as  in  equity  would 
be  deemed  a  part  performance  ?  Some  doubts,  I  know,  have  been 
expressed  as  to  whether  the  mere  payment  of  money  constitutes  part 
performance,  and  it  has  been  decided  that  the  payment  of  a  sum  in 
earnest  of  the  agreement,  is  not  such  part  performance  as  prevents 
the  operation  of  the  statute.  Pingall  v.  Ross,  2  Ex.  Cas.  Abr.  46, 
pi.  12  ;  Simmons  v.  Cornelius,  1  Ch.  Rep.  128.  In  Smith  v.  Pat- 
ton,  1  S.  &  R.  84,  it  is  said,  "  there  may  be  some  difference  of 
opinion  whether  the  payment  of  a  very  small  part  of  the  pur- 
chase-money, unaccompanied  by  any  other  circumstance,  be  such 
a  part  performance,  as  would  induce  a  court  of  chancery  to  decree  a 
specific  performance."  But  I  think  the  weight  of  authority  is  in 
favor  of  the  position,  that  where  the  whole,  or  a  considerable  part 
of  the  purchase-money  is  paid  in  pursuance  of  the  agreement,  the 
vendee  acquires  an  equitable  interest  in  the  land,  which  may  be 
bound  by  a  judgment ;  more  especially,  where  the  parties,  as  here, 
subsequently  carry  out  and  perfect  the  agreement.  Thus,  in  Lacon 
v.  Martin,  3  Atk.  4,  where  only  a  part  of  the  consideration  money 
was  paid,  the  agreement  was  specifically  decreed,  and  Lord  Ch. 
Hardwicke  lays  it  down  as  the  rule  of  the  court,  that  payment  of 
consideration  money  has  always  been  held  as  part  performance ;  and 
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in  RicLter  v.  Selin,  8  S.  &  R.  441,  the  late  learned  Judge  Duncan 
evidently  regarded  the  payment  of  an  instalment  on  the  purchase 
of  an  estate  payable  by  instalments  as  sufficient  to  create  such  an 
equitable  interest  as  may  be  the  subject  of  the  lien  of  a  judgment. 
It  is  true  that  in  the  present  instance,  Wells  did  not,  as  he  had 
undertaken  to  do,  pay  any  part  of  the  purchase-money,  but  it  is  in 
proof  that  after  his  failure  to  do  so,  a  new  agreement  was  entered 
into  by  the  parties,  by  which  Morris  agreed  to  and  did  accept 
Wells's  note,  in  lieu  of  the  first  payment,  and  actually  raised  the 
money  on  it.  The  note  was  given  and  taken  in  pursuance  of  the 
second  agreement,  which  the  parties  had  a  right  to  make,  and  was 
afterwards  paid  by  Wells.  This,  in  connection  with  the  present 
*question,  must  be  considered  as  tantamount  with  actual  r-^  r  Q 
payment  of  money  ;  as  equally  a  part  performance  and  ^ 
efficacious  to  take  the  case  out  of  the  statute.  Even  if  there  had 
been  no  express  change  of  the  first  agreement,  it  might  well  be 
doubted  whether  the  giving  and  acceptance  of  the  note  to  secure 
the  payment  of  the  first  instalment,  did  not  amount  to  part 
performance  ;  for  as  was  observed  by  the  Chancellor  in  Lacon 
v.  Martin,  already  cited,  "  as  to  taking  notes  of  the  purchaser 
instead  of  the  money,  the  evidence  being  that  they  were  given 
on  account  of  the  purchase-money,  will  take  off  the  face  of  the 
objection." 

The  argument  founded  on  the  alleged  want  of  notice  to  Charles 
Wells  of  the  existence  of  an  equitable  estate,  has  no  application. 
If  this  was  a  contest  between  John  Wells,  or  one  claiming  under 
him,  and  a  subsequent  purchaser  for  a  valuable  consideration  with- 
out notice,  the  question  of  notice  might  arise.  But  it  is  foreign  to 
the  dispute  between  .the  contending  judgment-creditors.  Neither 
John  Wells  nor  Susanna  Patterson  was  bound  to  give  notice  to 
Charles  Wells  of  the  existence  of  the  equitable  estate  in  January 
1837.  It  was  his  duty  to  inform  himself  of  existing  circumstances, 
if  his  interests  required  he  should  be  informed ;  and  to  facilitate 
the  inquiry,  the  judgment-creditor  is  only  bound  to  revive  the  lien 
of  his  judgment  in  every  period  of  five  years  by  scire  facias. 

On  the  whole,  therefore,  I  think  that  Susanna  Patterson  is 
entitled  to  take  out  of  bank  the  amount  claimed  by  her,  being  the 
principal  sum  called  for  by  her  judgment,  and  interest,  wherefore 
the  rule  in  her  favor  must  be  made  absolute. 

A  decree  having  been  made  in  conformity  with  this  opinion,  an 
appeal  was  taken  to  this  court  by  Charles  Wells ;  and  the  exception 
filed  was,  that  the  court  below  held  the  parol  contract  between 
Paschall  Morris  and  John  Wells  to  vest  an  equitable  title  in  the 
said  Wells,  which  was  bound  by  Susanna  Patterson's  judgment. 

Mr.  Dillingham  for  the  appellant. 
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1.  The  husband  could  not,  without  his  wife's  joining,  and  that 
according  to  prescribed  forms,  convey  any  title  to  her  estate.     Of 
course  he  could  not  by  his  own  mere  act  create  an  equitable  title. 

2.  The  agreement  in  this  case,  even  if  reduced  to  writing,  would 
have  vested  no  immediate  estate  in  the  land.     It  was  not  a  present 
conveyance  of  a  future  interest;   nor  an  agreement  for  present  con- 
veyance of  such  interest;    but  a  covenant  to  convey  at  a  future 
time,  upon  the  performance  of  certain  conditions.     Such  covenant 
amounts  to  but  a  chattel  interest,  and  is  personal,  not  real.     Until 
the  time  for  performance  arrived,  and  failure  of  Morris  to  comply, 
and  tender  by  Wells,  there  could  be  no  ground  for  the  allegation  of 
an  equitable   title  in  Wells.     There  could  have  been  no  bill  for 
specific  performance  in  the  meantime,  and  no  decree  for  it:  there 
*1^Q1    *was  n°thing  to  perform.   Morris  v.  Brenizer,  2  Rawle  188, 

J  shows  that  there  must  be  something  which  the  law  calls 
estate,  to  be  bound  by  a  judgment.  Auwerter  v.  Matthiot,  9  S. 
&  R. ;  Lynch  v.  Dearth,  2  P.  &  W.  110;  Syler  v.  Eckhart, 
1  Binn.  380;  Richter  v.  Selin,  8  S.  &  R.  443,  444;  Ely  v. 
Beaumont,  5  Id.  126,  all  prove  that  something  more  than  a  mere 
covenant  is  required,  even  in  Pennsylvania  anomalies,  to  constitute 
an  equitable  title.  This  is  not  like  the  equitable  titles  under  our 
land  laws.  Sergeant  on  Land  Laws  of  Penn.  150.  Nor  like  the 
title  of  the  Wyoming  settlers.  Carkhuft'v.  Anderson,  5  Binn.  8,  11. 
Nor  like  any  other  equitable  title  recognised  in  our  courts  as  bound 
by  a  judgment. 

3.  This  agreement  rested  in  parol ;    and  there  was  no  such  parol 
performance  as  equity  requires.     It  is  not  admitted  that  there  was 
any  second  agreement  here,  such  as  the  court  below  assumed  in 
their  reasons  for  the  decree.     Morris  was  not  bound  to  make  title 
before  the  money  was  actually  paid,  after  the  note  was  given,  any 
more  than  before.     The  note  was  not  in  pursuance  or  performance 
of  the  contract.     It  did  not  draw  interest.     The  discount  of  it  was 
on  Morris's  own  credit,  and  at  his  own  expense.     The  mere  giving 
it  was  no  prejudice  or  loss  to  Wells,  such  as  the  payment  of  money 
would  have  been.     Morris  might  have  returned  it  at  any  time  before 
the  first  of  April,  and  have  refused  to  convey.     There  was  no  re- 
ceipt for  it  as  on   account  of  the  contract.     The  positive  fact  is 
proved  that  it  was  not  accepted  as  cash.     Had  it  been  otherwise, 
the  authority  of  Lacon  v.  Martin,  Atk.  4,  on  which  the  learned 
judge  relied,  does  not  support  itself.     The  facts  of  that  case,  as 
reported,  are  directly  the  reverse  of  the  hypothesis  assumed  by  the 
chancellor:  notes  were  not  given  in  place  of  money,  but  notes  were 
given  for  the  money  paid.     If,  however,  the  note  is  to  be  regarded 
as  a  payment  in  cash,  of  so  much  money  on  account  of  the  contract, 
it  is  denied  that  any  part  payment  of  the  consideration,  alone  and 
of  itself,  creates  an  equitable  estate.     If  there  can  be  an  exception, 
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this  is  not  the  one.  It  is  not  contended  that  the  possession  here 
was  in  performance  of  the  contract  of  sale,  or  had  anything  to 
do  with  it.  Such  an  idea  is  contrary  to  the  evidence,  and  was 
repudiated  by  the  judge  below.  The  point,  how  far  payment  of 
consideration  money,  alone,  should  be  regarded  as  part  perform- 
ance to  establish  an  equitable  title  was  long  a  vexed  que.^:  ion. 
Mr.  Sugden,  in  his  first  edition  on  Vendors,  went  for  the  afiinna- 
tive.  So  was  Roberts  on  Frauds;  so  thought  Lord  Hardwicke, 
Lord  Rosslyn,  Mr.  Booth,  and  the  profession  generally.  But 
the  second  edition  of  Mr.  Sugden's  book  showed  clearly  that  the 
point  had  not  been  carefully  examined,  and  that  these  dicta  were 
contradicted  by  the  actual  decisions,  and  by  the  reason  of  the 
case.  Sugden  on  Vendors,  8th  ed.,  107,  108,  110,  117,  118,  123 ; 
1  Bridg.  Eq.  Dig.  63 ;  Agreement  5 ;  Part  Performance ;  2 
Story's  Com.  on  Equity  64 ;  Phillips  v.  Thompson,  1  Johns. 
*Ch.  Rep.  149,  150;  Grant  v.  Naylor,  4  Cranch  234;  7  r*16Q 
Id.  171 ;  8  Id.  74.  The  courts  of  England  and  this  coun-  *• 
try  have  long  felt  the  necessity  of  taking  a  stand  to  prevent  the 
statute  of  frauds  from  being  frittered  away.  In  the  late  case  of 
McKee  v.  Phillips,  9  Watts  85,  this  point  was  expressly  ruled  :  it 
is  therefore  unnecessary  to  go  into  an  examination  of  the  prior 
cases.  But  there  is  a  point  of  view  which  renders  this  decision  of 
great  importance,  which  should  be  adverted  to.  It  is  analogous  to 
our  decisions  under  the  recording  act  which  requires,  when  a  deed 
is  not  put  upon  record,  that  there  should  be  either  actual  or  con- 
structive notice  to  a  subsequent  purchaser  or  mortgagee.  As  judg- 
ments here  do  not  bind  after-purchased  lands,  and  the  better 
opinion  seems  to  be  that  judgment-creditors  are  not  protected  by 
the  recording  act,  it  was  imperatively  called  for  that  an  overt  act 
of  unequivocal  possession,  should  be  essential  to  constitute  an  equi- 
table title  where  the  sale  was  by  parol,  that  notice  might  be  given 
to  the  world.  This  point  was  pressed  below ;  and  the  establish- 
ment of  it  here  will  remove  much  cause  for  anxiety.  The  reason- 
ing of  the  late  Chief  Justice  Tilghman,  in  Lessee  of  Billington  v. 
Welsh,  5  Binn.  131,  is  directly  in  point.  In  Goucher  v.  Martin, 
9  Watts  109,  this  court  again  recognises  possession  "in  conse- 
quence and  in  pursuance  of  the  contract,"  as  an  indispensable  in- 
gredient to  create  an  equiable  title  where  the  sale  is  by  parol.  So 
far  as  regards  parol  contracts,  a  judgment-creditor  is  now  equally 
protected  with  the  subsequent  purchaser  or  mortgagee.  In  support 
of  the  position  that  the  act  of  part  performance  must  be  to  the 
prejudice  of  the  party  performing  it,  and  such  as  would  make  it 
fraudulent  in  the  other  party  not  to  comply,  may  be  cited,  besides 
the  authorities  already  referred  to,  Roberts  on  Frauds  138 ;  Lord 
Pengall  v.  Ross,  2  Eq.  Ca.  Ab/46;  Gunter  v.  Halsey,  Ambler 
586  ;  1  Bridg.  Eq.  Dig.  63,  pi.  417 ;  Frame  v.  Dawson,  14  Vea. 
6  WHAKTON — 11 
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Jr.  386 ;  Miller  v.  Howan,  2  Rawle  55,  per  Huston,  J.;  Eckert  v. 
Eckert,  3  P.  &  W.  362,  per  Kennedy,  J.;  Wack  v.  Sorber,  2 
Whart.  390,  Judge  Banks,  affirmed ;  Hawkins  v.  Holmes,  1  P. 
Wms.  771. 

Mr.  Edwards,  contra. 

The  question  is  not  whether  the  court  would  have  compelled 
specific  execution  of  the  agreement;  but  whether  John  Wells,  at 
the  date  of  our  judgment,  had  not  acquired  such  an  interest  in  the 
land  as  to  be,  according  to  the  decision,  bound  by  a  judgment.  The 
possession  was  accompanied  by  payment  of  the  first  instalment. 
The  payment  of  the  note  referred  to  this  agreement,  and  had  the 
effect  of  continuing  Wells  in  possession  as  vendee.  3  Atkyns  4 ; 
1  Ves.  231,  441 ;  3  Id.  378  ;  1  Fonbl.  Eq.  175,  note ;  Wetmore 
v.  White,  2  Caines  Gas.  109 ;  Richter  v.  Selin,  8  S.  &  R.  441 ; 
Rhodes  v.  Frick,  6  Watts  321 ;  Kohl  v.  Harting,  8  Id.  331. 

*1fi11        *The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  pretended  that  possession  was 
delivered  in  execution  of  the  contract ;  but  it  is  argued  that  the 
security  given  for  the  purchase-money  was  equivalent  to  actual  pay- 
ment of  it,  and  consequently  enough  to  take  the  case  out  of  the 
statute.  Though  there  had  been  several  dicta  that  nothing  but 
delivery  of  possession  is  to  be  taken  for  part  performance,  it  had 
not  been  specifically  decided  in  Pennsylvania  before  McKee  v. 
Phillips,  9  Watts  85,  that  payment  of  purchase-money  is  not  so. 
Yet,  notwithstanding  several  English  decisions  to  the  contrary,  the 
opinion  of  the  profession,  drawn,  perhaps,  from  some  of  the  best 
text  writers,  had  marshalled  us  the  way  to  that  conclusion.  The 
English  authorites,  are  undoubtedly  discrepant ;  but  they  justify 
what  Mr.  Justice  Story  seems,  in  his  Equity  Jurisprudence,  eh. 
18,  §  760,  to  have  feared  would  be  considered  a  too  positive  asser- 
tion, that  even  in  England  the  old  doctrine  has  been  finally  over- 
thrown. It  is  not  a  little  singular  that  Mr.  Roberts,  when  he 
wrote  his  treatise  on  the  Statute  of  Frauds  which  was  published  so 
late  as  1805,  considered  this  old  doctrine  to  be  firmly  established  ; 
and  it  is  not  less  so  that  he  mentioned  Pengall  v.  Ross,  2  Eq.  Ca. 
Abr.  46,  as  the  only  case  which  militated  against  it;  for  many  of 
the  cases  relied  upon  by  Mr.  Justice  Story  and  Sir  Edward  Sugden 
as  establishing  the  contrary,  were  before  that  time ;  and  they  are 
corroborated  by  a  multitude  of  dicta  in  later  decisions.  On  the 
other  hand,  no  American  adjudication  that  I  have  discovered,  con- 
tradicts them.  Though  Mr.  Justice  Thompson,  while  delivering 
the  opinion  of  the  court  in  Wetmore  v.  Morton,  2  N.  Y.  Ca.  in 
Error  109,  repeats,  with  seeming  approbation,  Lord  Hardwicke's 
dictum  in  Lacon  v.  Merton,  3  Atk.  4,  that  payment  of  purchase- 
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money  has  always  been  deemed  part  performance ;  it  is  evident  from 
the  fact  of  payment,  in  that  case,  having  been  followed  by  posses- 
sion and  improvements,  that  he  had  not  the  question  now  before  us 
particularly  in  his  view  ;  indeed,  it  belonged  not  to  the  case. 
Though  the  English  statute  of  frauds  has  been  adopted  in  prac- 
tice, or  re-enacted  with  modifications  in  almost  every  state  of  the 
Union,  it  is  wonderful  how  little  is  to  be  gleaned  from  the  American 
decisions  on  this  branch  of  it.  On  the  facts  of  the  case  in 
Davenport  v.  Mason,  15  Mass.  93,  it  is  difficult  to  perceive  how  a 
question  about  part  performance  could  be  raised  in  it,  as  the  money 
paid  could  certainly  be  recovered  back  without  regard  to  the  validity 
of  the  original  contract ;  but  there  is  no  dictum  in  it  in  support 
of  what  I  have  called  the  old  doctrine.  Bell  v.  Andrews,  4  Dall. 
152,  was  an  action  to  recover  damages  for  a  breach  of  the  contract, 
which  is  not  forbidden  by  our  statute ;  and  no  more  was  determined 
in  it  than  that  payment  of  the  consideration  might  be  proved  by 
parol.  In  the  Lessee  of  Billington  v,  Welsh,  5  Binn.  130,  it  was 
barely  ruled  that  delivery  of  possession  and  payment  of  purchase- 
money  together,  *were  enough  to  take  the  contract  out  of  r*-i^9 
the  statute,  without  a  word  having  been  said  about  the  sup-  *- 
posed  effect  of  payment  alone.  In  Jones  v.  Peterman,  3  S.  &  B. 
543,  which  was  the  case  of  a  lease,  and  not  a  case  of  payment  at 
all,  the  question  had  regard  exclusively  to  the  effect  of  possession 
at  the  time  of  the  contract.  It  is  true  that  the  chief  justice,  as  he 
had  done  in  Smith  v.  Patton's  Lessee,  1  S.  &  B.  84,  mentioned 
the  old  distinction  between  purchase-money  and  earnest,  but  in  a 
way  to  leave  it  doubtful  whether  he  considered  either  of  them  to 
be  available.  He  glanced  at  the  doctrine  as  it  appeared  on  the 
surface  of  the  subject,  but  without  a  view  to  the  present  question, 
for  it  was  not  his  habit  to  decide  more  than  was  in  the  case.  The 
judge  who  was  associated  with  him  proceeded  less  cautiously,  and 
maintained  delivery  of  possession  to  be  the  criterion.  It  may  be 
said,  then,  that  before  the  decision  of  McKee  v.  Phillips,  the  ques- 
tion in  Pennsylvania  was  an  open  one,  but  swayed  towards  the 
conclusion  of  the  puisne  judge  in  Jones  v.  Peterman,  by  a  pre- 
ponderating weight  of  authority,  and  by  the  opinions  of  such  men 
as  Chancellor  Kent,  Mr.  Justice  Story,  Sir  Edward  Sugden,  and 
Mr.  Newland.  But  independently  of  authority,  there  is  much 
reason  to  distinguish  betwixt  evidence  of  payment  and  evidence  of 
the  more  notorious  and  solemn  act  of  investiture  which  is  less 
susceptible  of  perjury,  against  which  the  statute  was  intended  to 
guard.  And  there  is  even  more  reason  for  a  strict  construction  of 
the  statute  of  Pennsylvania,  which  denies  not  the  injured  party  an 
action  for  damages,  than  there  is  for  such  a  construction  of  the 
British  statute,  which  declares  the  contract  void,  and  allows  him  no 
remedy  whatever.  But,  in  the  case  before  us,  the  purchase-money 
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was  not  even  paid :  for  though  the  giving  of  a  negotiable  security 
be  equivalent  to  an  actual  payment,  in  order  to  found  an  action  for 
money  paid  or  received,  it  is  not  so  to  found  an  equity ;  as  may  be 
seen  in  its  insufficiency  to  constitute  a  purchaser  for  valuable  con- 
sideration without  notice.  The  purchaser  here  might,  perhaps, 
have  recovered  his  money  back ;  but  on  no  ground  could  actual 
payment,  and  much  less  could  a  security  for  it,  give  him  an  equita- 
ble estate  in  the  soil.  The  judgment  recovered  of  him  before  the 
land  was  conveyed  to  him,  was  consequently  not  a  lien  on  it ;  and 
the  fund  in  court  must  be  decreed  to  the  next  oldest  judgment- 
creditor  who  is  the  opposing  claimant. 

Decree  accordingly. 

Cited  by  counsel,  4  W.  &  S.  229;  1  Barr  376 ;  4  Id.  407 :  7  Id.  92 ;  9  Id. 
55 ;  7  P.  F.  Smith  458.  ||  2  W.  N.  C.  298. || 

Cited  by  the  court,  5  Harris  495;  7  Wright  172. 

See,  also,  1  W.  &  S.  385  ;  1  Jones  455  ;  9  Wright  372.  ||  As  to  parol  sales 
of  land,  the  authorities  are  thus,  in  substance,  summed  up  by  WOODWARD.  J. 
Hart  v.  Carroll,  4  Norris  510,  viz  :  to  take  a  case  out  of  the  statute,  the  con- 
tract terms  must  be  shown  by  full  and  indubitable  proof,  the  subject-matter 
defined,  and  the  consideration  determined.  The  evidence  must  establish 
possession  taken  under  the  contract,  at  or  immediately  after  it  was  made, 
and  notorious,  exclusive,  continuous  and  maintained,  and  such  part  perform- 
ance by  the  vendee  as  cannot  be  compensated  in  damages  and  as  would  make 
rescission  unjust. 

There  may  be  such  part  performance  of  a  parol  contract  for  the  sale  of 
land,  as  to  take  it  out  of  the  statute,  without  part  payment  of  the  purchase- 
money.  Eberly  v.  Zehman,  4  Outer.  542.  So.  also,  payment  of  the  consid- 
eration and  taking  possession,  without  improvements,  incapable  of  compen- 
sation, will,  under  certain  circumstances,  be  sufficient.  Jamison  v.  Dimock, 
14  Norris  52.  || 
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Lyons  against  Ott. 


Where  judgment  had  been  obtained  upon  bonds  for  the  payment  of  money, 
and  a  fieri  facias  issued,  under  which  personal  property  of  the  defendant  was 
sold ;  and  for  the  residue  of  the  debt  a  levy  was  made  on  land,  and  a  return 
made  by  the  inquest  that  the  rents  and  profits,  &c.,  were  sufficient  to  pay  in 
seven  years,  &c.,  but  no  liberari  was  taken  out  by  the  plaintiff,  and  no  further 
proceedings  had  on  this  judgment  or  execution  ;  it  was  held,  that  these  pro- 
ceedings were  not  a  bar  to  a  recovery  in  a  scire  facias  upon  a  mortgage  given 
to  secure  payment  of  the  bonds. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county. 
The  circumstances  of  the  case  were  thus : 

On  the   25th  of  February  1817,  Robert  Lyons  executed  six 
several  bonds  to  Andrew  Whitesell ;  the  first  for  $500,  payable  on 
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the  27th  of  May  1817 ;  and  the  remaining  five,  for  $600  each, 
payable  on  the  first  day  of  April  1818,  1819,  1820,  1821,  and 
1822  successively  ;  and  on  the  same  day  he  executed  a  mortgage 
to  Whitesell  upon  two  tracts  of  land,  in  Lower  Mount  Bethel  town- 
ship, Northampton  county,  to  secure  payment  of  these  bonds. 

Andrew  Whitesell  assigned  these  bonds  and  mortgages  on  the 
22d  of  October  1825,  to  Peter  Ott;  who  on  the  2d  of  April  1835, 
assigned  the  same  to  Samuel  Ott. 

On  the  2d  of  April  1835,  Samuel  Ott  brought  suit  upon  four 
of  the  bonds  which  remained  unpaid;  and  obtained  judgment  on 
the  27th  of  November  1837. 

A  fieri  facias  was  issued  upon  this  judgment  to  August  Term, 
1838 ;  to  which  the  sheriff  made  return,  that  he  had  sold  the  per- 
sonal property  of  the  defendant,  amounting  to  the  sum  of  $239.66: 
and  for  the  residue  levied  on  two  tracts  of  land  in  Lower  Mount 
Bethel  *township;  which  by  an  inquisition  held  on  the  24th  r*-\cA 
day  of  August  1838,  were  found  sufficient  to  pay  and  satisfy  ^ 
the  debt  and  damages  in  the  fi.  fa.  mentioned,  together  with  the 
costs,  within  the  space  of  seven  years,  beyond  all  reprises :  and 
that  thereupon  the  same  inquest  had  assessed  the  value  of  the  yearly 
rents  and  profits  of  the  real  estate  at  the  sum  of  $200.60. 

No  further  proceedings  were  had  upon  this  judgment. 

On  the  8th  of  November  1838,  a  scire  facias  was  sued  out  upon 
the  mortgage  by  Andrew  Whitesell,  for  the  use  of  Samuel  Ott, 
against  Robert  Lyons ;  to  which  the  defendant  pleaded  payment, 
with  leave  to  give  the  special  matter  in  evidence. 

Issue  having  been  joined  upon  this  plea,  the  cause  came  on  for 
trial  before  Banks  (Pres't),  on  the  26th  of  November  1839  ;  when 
the  defendant  gave  in  evidence  the  record  of  the  proceedings  upon 
the  judgment  on  the  bonds,  and  relied  upon  them  as  a  defence  to 
the  action. 

The  learned  judge  charged  the  jury  in  substance  as  follows : 

"  This  is  a  scire  facias  on  a  mortgage  given  by  the  defendant. 
Bonds  had  also  been  given  for  the  same  debt.  Suit  has  been  brought 
on  the  bonds  and  judgment  obtained.  Execution  was  issued  on 
this  judgment ;  a  levy  was  made  on  personal  property  which  has 
been  sold,  and  also  on  land  ;  and  the  inquest  found  that  the  rents 
would  pay  the  debt  in  seven  years.  No  further  proceedings  were 
had  on  this  judgment  and  execution.  After  all  these  proceedings 
were  had,  this  scire  facias  was  issued  on  the  mortgage.  The 
defendant  contends  that  the  former  proceedings  are  a  defence  to  a 
recovery  in  this  action.  I  do  not  think  so.  Part  of  the  debt  is 
still  unpaid.  The  plaintiff  did  not  take  out  a  liberari  facias.  If 
he  had,  and  the  officer  had  put  him  in  possession,  then  it  might  be 
a  question  whether  there  could  be  a  recovery  in  this  case.  As  it  is, 
the  former  proceedings  are  not  sufficient  to  prevent  the  plaintiff's 
recovery  in  this  action." 
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The  defendant's  counsel  excepted  to  this  charge,  and  took  ? 
writ  of  error  to  this  court.  The  only  error  assigned  was  as 
follows : 

"  The  court  erred  in  charging  the  jury,  that  the  judgment  for 
the  same  debt  on  the  27th  of  November  1837,  and  the  subsequent 
proceedings  thereupon,  were  insufficient  to  bar  the  plaintiff's 
recovery  in  this  action." 

Mr.  Ihrie,  for  the  plaintiff  in  error. 

The  plaintiff  below  ought  to  have  moved  to  set  aside  the  inquisi- 
tion. It  appears  from  the  record  that  he  has  had  satisfaction.  The 
remedies  are  not  concurrent.  An  extent  is  a  satisfaction.  A 
Pontiff  *cannot  discontinue  a  fi.  fa.  and  take  a  new  one 
after  the  return  of  the  inquest.  In  support  of  these  posi- 
tions were  cited  2  Tidd's  Practice  951,  1043;  Act  of  1836,  §48  ; 
McCullough  v.  Guetner,  1  Binn.  214 ;  Hunt  v.  McClure,  2  Yeates 
387 ;  Miller  v.  Milford,  2  S.  &  R.  38 ;  1  Chitty  PL  214. 

Mr.  Hepburn,  contra,  was  stopped. 

PER  CURIAM. — An  inquisition  finding  the  land  levied  upon  to 
be  sufficient  to  pay  in  seven  years,  has  never  been  thought  equiva- 
lent to  satisfaction.  The  practice  has  been  either  to  discontinue 
the  fieri  facias  by  leave  of  the  court,  and  sue  out  an  alias  against 
other  property,  or  to  wait  till  the  property  should  be  turned  into 
cash  by  a  sale  on  a  subsequent  execution :  in  which  case  the  creditor 
has  always  been  let  in  on  the  proceeds.  Even  where  there  has 
been  part  satisfaction  by  enjoyment  under  an  actual  extent,  the 
tenant  having  been  deprived  of  his  term  by  such  a  sale,  is  entitled 
to  be  let  in  as  a  lien  creditor  for  the  residue.  Here  the  creditor 
had  an  independent  security  which  nothing  could  prevent  him  from 
applying  but  an  extinguishment  of  the  debt ;  and  as  the  levy 
and  inquisition  alone  worked  no  such  consequence,  he  was  properly 
permitted  to  recover. 

Judgment  affirmed. 
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Kuhn  against  Kisterbock. 

IN    ERROR. 

The  Court  of  Common  Pleas  have  a  right  to  make  a  rule  providing,  "  that 
if  an  appeal  from  a  magistrate  be  reached  at  a  fourth  or  subsequent  term, 
and  a  legal  reason  be  not  assigned  for  putting  off  the  trial,  judgment  shall 
be  entered  against  the  appellant  (if  defendant)  for  the  sum  for  which  the 
magistrate  rendered  judgment,  with  interest;  and  if  there  have  been  an 
award  of  arbitrators,  for  the  amount  thereof  with  interest;"  and  there  is  no 
error  in  ordering  the  judgment  of  a  magistrate  to  be  affirmed  under  this 
rule,  without  requiring  the  plaintiff  to  give  any  evidence  in  support  of  his  , 
claim. 

ERROR  to  the  Common  Pleas  of  Philadelphia  county. 

This  was  an  action  for  work  done,  brought  by  John  Kisterbock 
against  Charles  Kuhn,  before  Alderman  Binns,  who  gave  judg- 
ment for  the  plaintiff  on  the  27th  of  February  1837,  for  $19.75 ; 
whereupon  the  defendant,  Kuhn,  appealed  to  the  Common  Pleas  •; 
his  appeal  being  entered  to  March  Term,  1837. 

On  the  7th  of  March  1837,  Kisterbock  filed  a  declaration,  con- 
taining counts  for  work  done,  and  the  money  counts;  to  which,  on 
the  23d  of  March  1837,  Kuhn  pleaded  non  assumpsit ;  but  no 
replication  was  filed  by  Kisterbock.  Kisterbock  arbitrated  the 
cause  on  the  7th  of  March  1837.  The  arbitrators  met;  and  on  the 
8th  of  June  1837,  their  award  for  $20.30  in  favor  of  Kisterbock  was 
filed  ;  and  on  the  22d  of  the  same  month  the  defendant,  Kuhn, 
appealed  from  it,  making  the  necessary  affidavit. 

On  the  4th  of  May  1838,  the  cause  being  on  the  trial  list,  the 
court,  at  the  request  of  the  plaintiff's  counsel,  the  defendant's  being 
absent,  affirmed  the  judgment  of  the  magistrate,  under  the  rule 
made  by  the  court  in  relation  to  appeals  from  magistrates,  which  is 
as  follows : 

"It  is  ordered. that  no  appeal  from  an  alderman  or  justice  of  the 
peace  be  continued  more  than  four  terms,  unless  a  legal  reason  be 
assigned,  or  the  cause  not  reached  :  and  if  the  cause  be  p*.,  ^~ 
*reached  at  the  fourth  term,  or  at  a  subsequent  term  (having  *• 
been  continued  at  any  former  time  without  legal  ground  by  either 
party,  or  by  both  parties,  or  by  the  court  in  their  absence),  and  a 
legal  reason  be  not  then  assigned  for  putting  off  the  trial,  judgment 
of  non  pros  shall  be  entered  in  case  the  plaintiff  be  the  appellant ; 
and  in  case  the  defendant  be  the  appellant,  judgment  shall  be 
entered  against  him  for  the  same  sum  for  which  the  alderman  or 
justice  of  the  peace  who  decided  the  cause  had  rendered  judgment, 
with  interest  thereon  :  Provided,  that  where  there  shall  have  been 
an  award  of  arbitrators  filed  in  this  court  upon  such  an  appeal, 
judgment  of  affirmance  of  such  award  shall  be  entered ;  and  where 
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the  award  shall  have  been  for  a  sum  of  money,  the  judgment  shall 
be  for  that  sum,  together  with  the  interest  thereon  from  the  day  of 
filing  the  award. " 

The  defendant  took  a  writ  of  error,  and  assigned  for  error  "  that 
the  court  below  affirmed  the  judgment  of  the  magistrate,  when,  at 
the  time  of  such  affirmance,  there  was  an  appeal  pending  from  said 
judgment,  a  declaration  filed  in  the  cause,  and  a  plea  also,  and  the 
cause  ready  to  be  put  at  issue  by  a  replication. 

Mr.  Ingraham,  for  the  plaintiff  in  error. 

By  the  appeal  from  the  judgment  of  the  magistrate,  the  proceed- 
ings in  the  Common  Pleas  became  de  novo,  upon  the  same  cause  of 
action  which  was  before  the  justice;  and  so  far  as  the  proceedings 
were  in  question,  the  case  was  just  as  if  it  had  been  originally  com- 
menced in  the  Common  Pleas.  Owen  v.  Shelhamer,  3  Binn.  45. 
The  case  stood,  therefore,  in  the  court  below  precisely  as  any  other 
case  in  which  there  was  a  declaration  and  plea,  and  which  the 
plaintiff  had  a  right  to  try,  and  in  which  he  was  bound  to  give  the 
evidence  necessary  to  support  the  issue  on  his  part.  This  view  is 
rendered  stronger  by  the  fact,  that  the  cause,  which  was  once  out 
of  court,  because  it  had  been  arbitrated  by  the  plaintiff,  and  an 
award  filed,  from  which  there  was  an  appeal  by  the  defendant,  stood 
after  the  appeal  was  entered  upon  the  pleadings  alone — the  appeal 
nad  obliterated  everything  else  ;  for  an  award,  after  an  appeal,  is 
nothing,  and  it  is  error  to  read  it  to  the  jury.  Shaeffer  v.  Kritzer, 
6  Binn.  430  ;  Humphreys  v.  Kelly,  4  Rawle  305 ;  or  to  mention 
it  at  the  trial.  Hyssop  v.  Crozier,  1  Miles  267.  The  court,  there* 
fore,  could  only  allow  the  plaintiff  to  try  the  issue,  and  had  not 
power  to  excuse  him  from  giving  evidence  to  support  it.  But  they 
had  no  power  to  make  this  rule.  It  is  clearly  unconstitutional. 
Amend,  to  Const,  of  the  U.  S.,  art.  viii.  Purd.  Dig.,  6  ed.,  p.  15  ; 
Const.  Penn.,  art.  ix.,  §  vi.,  Purd.  Dig.  35 ;  Childress  v.  Ernory,  8 
Wheat.  674.  And  if  it  be  not,  still  the  court  have  erred  manifestly, 
because  they  have  "  affirmed  the  judgment  of  the  magistrate,"  when 
*1f>o-]  they  were  authorized  by  the  rule  to  affirm  the  "award  *of 
'  the  arbitrators"  only,  "  with  interest  from  the  day  of  filing 
the  award." 

Mr.  J.  A.  Phillips,  contra. 

The  rule  does  not  take  away  or  interfere  with  the  trial  by  jury  ; 
it  merely  imposes  terms  upon  which  a  trial  may  be  had.  Vanatta 
v.  Anderson,  3  Binn.  417,  which  does  not  contradict  the  case  in 
Wheaton.  The  amount  was  originally  under  $20,  and  therefore 
not  within  the  provision  in  the  constitution  of  the  United  States. 
The  court  had  full  power  to  make  this  rule  ;  Mylin's  Estate,  7 
Watts  64.  And  it  is  a  rule  of  great  convenience,  enforced  only 
when  the  appellant  refuses  to  try. 
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PER  CURIAM. — This  is  a  very  beneficial  rule,  and  we  are  bound 
to  sustain  it  by  every  fair  means  in  our  power.  It  no  more  impinges 
on  constitutional  provisions  for  the  security  of  trial  by  jury,  than 
does  any  other  rule  for  a  judgment  by  default.  The  true  difficulty 
regards  the  standard  of  liquidation,  which  is  assumed  by  the  rule 
to  be  the  sum  which  the  justice  or  arbitrators  adjudged  to  be  due  ; 
and  it  is  said  that  the  former  judgment  and  award  were  obliterated 
by  the  appeal.  But  that  is  to  be  taken  with  certain  grains  of  allow- 
ance. The  dismissal  of  an  appeal  restores  the  original  judgment, 
which  consequently  had  been  only  contingently  suspended  by  it.  A 
judgment  by  default  is  for  the  sum  demanded  ;  and  that  is  usually 
specified  in  the  writ  or  declaration.  But  a  justice's  transcript  has 
always  been  held  to  perform  the  office  of  a  writ  in  the  Common 
Pleas,  and  sometimes  of  a  declaration  also.  The  amount  of  a  judg- 
ment, unappealed  from  by  the  plaintiff,  therefore,  would,  for  pur- 
poses of  liquidation  be  the  amount  demanded  by  him  in  the  Common 
Pleas,  and  consequently  the  standard  of  liquidation  for  signing 
judgment  by  default.  Here  the  last  judgment,  unappealed  from 
by  him,  was  an  award  of  arbitrators,  and  the  amount  of  it,  being 
the  sum  demanded,  was  that  alone  for  which  judgment  by  default 
could  be  signed  on  the  principle  of  the  rule,  or  of  technical 
reason. 

Judgment  affirmed. 

Cited  by  the  court,  2  Ash.  393. 

See,  also,  post  *359.  ||  A  similar  rule  was  sustained,  Lloyd  v.  Toudy,  4  W. 
N.  C.  225  ;  Elkinton  ».  Fennimore,  1  Harris  173.11 
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Quinlan  against  Davis. 
Quinlan  against  Davis  and  Another. 


IN   ERROR. 


1.  In  an  action  on  a  promissory  note  drawn  by  the  defendant  in  favor  of 
the  plaintiff,  the  defendant  called  a  witness,  who  stated  on  his  voir  dire  that 
he  was  interested  in   the  event  of  the  suit,  and  expected  to  receive  part  of 
the  consideration  of  the  note.    Held,  that  he  was  competent  to  testify  for  the 
defendant ;  the  witness  making  no  objection. 

2.  It  seems  that  the  defendant  would  have  a  right  to  compel  a  witness  to 
testify  under  such  circumstances. 

3.  Evidence  is  admissible  of  admissions  made  by  one  of  two  co-plaintiffs 
or  defendants,  respecting  material  facts  within  the  knowledge  of  the  party 
making  the  admissions;    but  declarations   by  one  of  two  co-plaintiffs  or 
defendants  of  what  he  has  heard  the  other  plaintiff  or  defendant  say  in 
regard  to  the  subject-matter  of  the  action,  are  not  admissible. 
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4.  By  articles  of  agreement  under  seal  between  the  plaintiff  and  defendant, 
the  defendant  agreed  to  take  a  certain  portion  of  a  railroad  contract,  which 
the  plaintiff  had  entered  into  with  the  railroad  company,  at  a  certain  rate, 
and  to  pay  the  plaintiff  a  certain  sum  for  it ;  and  the  plaintiff  agreed  to 
give  the  defendant  a  power  of  attorney  to  do  all  business  pertaining  to  the 
contract,  if  accepted  by  the  company:  Held,  that  these  were  independent 
covenants,  and  that  it  was  not  necessary  for  the  plaintiff  to  prove  that  he 
had  given  or  offered  to  give  the  defendant  the  power  of  attorney  mentioned 
in  the  agreement.1 

THESE  cases  came  before  the  court  on  writs  of  error  to  the 
Common  Pleas  of  Montgomery  county. 

The  first  was  an  action  on  the  case  brought  by  John  M.  Davis 
against  Michael  Quinlan,  in  which  the  plaintiff  declared  upon  a 
promissory  note  drawn  by  the  defendant  in  his  favor,  dated  Norris- 
town,  May  28th  1839,  at  ninety  days,  for  $232.50. 

The  defendant  pleaded  non-assumpsit  and  payment;  upon  which 
*17fH  *issues  tne  cause  came  on  for  trial,  before  Fox  (President), 
J  on  the  22d  of  October  1840,  when  the  plaintiff's  counsel 
proved  the  note,  and  gave  it  in  evidence. 

The  defendant's  counsel  then  called  one  Charles  J.  Davis  as  a 
witness,  having  previously  given  the  following  notice  of  special 
matter  : 

"•  You  will  please  take  notice  that  on  the  trial  of  the  above  case, 
the  plaintiff  will  be  required  to  show  the  consideration  for  which 
the  promissory  note  mentioned  in  the  declaration  was  given  to  him 
by  the  defendant.  You  are  also  further  notified  that  the  defendant 
will  give  evidence  to  show  that  the  said  note  was  given  on  account 
of  a  certain  sum  of  four  hundred  dollars,  which  the  defendant,  by 
a  certain  article  of  agreement,  dated  the  22d  day  of  October  1838, 
made  by  and  between  John  M.  Davis  and  Charles  J.  Davis,  of  the 
first  part,  and  the  said  defendant  of  the  second  part,  was  to  pay  to 
the  said  party  of  the  first  part,  in  consideration  that  they  would 
transfer  to  him  all  their  interest  and  power  in  a  certain  contract 
which  they  before  that  time  had  made  with  the  Norristown  and 
Valley  Railroad  Company,  to  grade  Section  No.  12  of  the  said 
road,  and  execute  to  him  a  letter  of  attorney  empowering  him  to 
do  the  same,  and  to  receive  therefor,  the  same  price  or  sum  for 
which  they  themselves  undertook  the  said  work ;  that  no  such 
transfer  was  ever  made  by  the  said  John  M.  and  Charles  J.  Davis 
to  the  said  defendant ;  and  that  no  such  letter  of  attorney  was  ever 
executed  to  the  said  defendant,  by  the  said  John  M.  and  Charles 
J.  Davis ;  and  that  there  has  been  an  entire  failure  of  the  consid- 
eration for  which  the  said  note  was  given." 

The  plaintiff's  counsel   required  that  the  said  Charles  J.  Davis 

||  l  The  said  portion  of  the  contract  stood,  as  matter  of  fact,  in  defendant's 
name,  on  the  books  of  the  company,  who  regarded  him  as  the  contractor. 
lie  enjoyed  all  the  benefits  of  his  contract  with  plaintiff.  Infra,  p.  *176.|| 
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should  be  sworn  on  his  voir  dire;  whereupon  he  testified  on  his 
voir  dire  as  follows: 

"  I  expect  to  gain  if  the  plaintiff  recovers,  and  to  lose  if  the 
verdict  is  for  the  defendant.  I  am  interested  in  the  event  of  the 
suit."  And  being  cross-examined,  the  witness  testified  as  follows : 
"I  am  a  party  to  this  action.  Part  of  the  consideration  of  that 
note  would  come  to  me.  It  is  my  interest  that  the  plaintiff  should 
recover  in  this  suit.  It  is  my  interest  that  the  defendant  should 
lose  the  suit." 

The  defendant's  counsel  thereupon  asked  that  he  should  be 
sworn  in  chief,  which  was  objected  toby  the  plaintiff's  counsel ; 
and  the  court  sustained  the  objection,  and  rejected  the  witness ; 
whereupon  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  moved  the  court  to  order  the  name 
of  Charles  J.  Davis  to  be  placed  on  the  record.  The  plaintiff's 
*counsel  objected,  and  the  objection  was  sustained  by  the  r*i  yi 
court ;  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  offered  to  prove  the  declarations 
and  admissions  of  Charles  J.  Davis,  made  by  him  as  a  witness  for 
the  plaintiff  before  the  arbitrators  respecting  the  consideration  for 
which  the  note  was  given.  The  evidence  was  objected  to  by  the 
plaintiff,  but  admitted  by  the  court ;  whereupon  the  defendant  called 
Francis  Dimond,  Esq.,  who  testified  as  follows: 

'•  I  was  present  at  the  trial  of  this  case  before  the  arbitrators. 
Charles  J.  Davis  was  examined  as  a  witness  before  them.  He  was 
examined  on  the  part  of  the  defendant.  My  recollection  is,  that 
the  counsel  for  the  plaintiff  objected  to  his  examination.  He  stated 
that  he  was  a  brother  of  the  plaintiff.  I  do  not  know  that  C.  J. 
Davis  made  any  objection  himself  to  being  examined.  I  have  no 
distinct  recollection  whether  any  objection  was  made  or  not 
Charles  J.  Davis  stated  that  $100  of  the  note  was  in  part  consid- 
eration of  the  articles  of  agreement ;  that  $132  was  for  two  horses, 
two  carts  and  gears ;  and  that  the  two  dollars  and  a-half  were  for 
discount." 

The  defendant's  counsel  then  proposed  to  ask  the  following 
questions  : — "  What  did  Charles  J.  Davis  state  that  his  brother, 
John  M.  Davis,  the  plaintiff,  had  told  him  in  reference  to  the  con- 
sideration for  which  the  note  was  given  ?"  which  question  was 
objected  to  by  the  plaintiff's  counsel,  and  rejected  by  the  court ; 
and  the  defendant's  counsel  again  excepted. 

The  article  of  agreement  referred  to  in  the  notice  of  special 
matter,  is  as  follows : 

"  Article  of  agreement  made  and  concluded  this  22d  of  October 
1838,  between  John  M.  and  Charles  J.  Davis,  of  the  county  of 
Chester  on  the  one  part,  and  Michael  Quinlan,  of  the  county  of 
Montgomery,  on  the  other  part,  are  as  follows :  Said  Michael 
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Quinlan  agrees  to  take  section  No.  12  of  the  Norristown  and  Valley 
Railroad,  at  the  following  prices,  viz. :  eleven  cents  for  excavation, 
and  twelve  cents  for  embankment ;  twenty-five  cents  for  loose  or 
stratified  rock,  and  fifty  cents  for  solid  rock.  Grubbing  and  clear- 
ing fifteen  dollars ;  cross-drains  seventy  cents  per  lineal  foot,  as  per 
John  M.  and  C.  J.  Davis's  contract  with  the  company.  Said 
Michael  Quinlan  agrees  to  give  J.  M.  and  C.  J.  Davis  four  hundred 
dollars  for  said  section,  viz. :  fifty  dollars  monthly  until  said  amount 
shall  be  paid ;  and  J.  M.  and  C.  J.  Davis  agree  to  give  said  Michael 
Quinlan  a  power  of  attorney  to  do  all  business  pertaining  to  the 
contract,  if  accepted  by  the  company.  John  M.  Davis  agrees  to 
find  two  tons  of  straw,  delivered  at  Michael  Quinlan's  stable  ;  and 
said  Michael  Quinlan  agrees  to  let  John  M.  Davis  have  all  the 
*i79-i  manure  made  in  or  about  said  stable.  *John  M.  Davis 
-1  agrees  to  let  said  Michael  Quinlan  build  a  shanty  on  his 
ground.  Said  Michael  Quinlan  binds  himself  to  finish  said  contract 
as  per  original  contract  between  John  M.  and  Charles  J.  Davis  with 
the  company.  For  the  fulfilment  of  the  above  contract,  we,  the 
parties,  bind  ourselves  under  a  penalty  of  five  hundred  dollars  to 
abide  by  and  complete." 

This  agreement  was  signed  and  sealed  by  the  parties. 

Other  evidence  was  given,  which  it  is  not  material  to  state 
here. 

The  learned  judge  charged  the  jury  in  reference  to  the  defence 
set  up,  that  if  the  defendant  required  a  power  of  attorney,  it  was 
incumbent  on  him  to  show  that  he  had  demanded  it  from  the 
plaintiffs,  and  that  they  had  neglected  or  refused  to  give  it ;  and 
that  if  the  jury  believed  the  evidence,  their  verdict  must  be  for  the 
plaintiff. 

To  this  charge  the  defendant's  counsel  excepted. 

The  jury  found  for  the  plaintiff;  and  the  defendant,  on  the  return 
of  the  record,  filed  the  following  specifications  of  error : 

1.  The  court  erred  in  rejecting  Charles  J.  Davis  as  a  witness  in 
chief  on  the  part  of  the  defendant. 

2.  The  court  erred  in  refusing  to  order  the  name  of   Charles 
J.   Davis  to  be  placed  on  the  record,  as  one  of  the  plaintiffs  in 
the  suit. 

3.  The  court  erred  in  overruling  the  evidence  mentioned  in  the 
third  bill  of  exceptions. 

4.  The  court  erred  in  charging  the  jury  that  if  the  defendant 
wanted  a  power  of  attorney,  it  was  incumbent  on  him  to  show  a 
demand  for  it,  and  a  refusal  on  the  part  of  the  plaintiff  tc  give  it ; 
and  that,  if  the  jury  believed  the  evidence,  their  verdict  must  be  for 
the  plaintiff. 

The  second  of  these  suits  was  an  action  of  covenant  brought  in 
the  names  of  John  M.  Davis  and  Charles  J.  Davis  against  Michael 
Quinlan  upon  the  articles  of  agreement  above  stated. 


1840.J  OF  PENNSYLVANIA.  172 

[Quintan  ».  Davis.] 

The  cause  was  tried  on  the  22d  of  October  1840,  when  the 
plaintiff's  counsel  produced  and  gave  in  evidence  the  articles 
of  agreement ;  and  then  called  William  Hammill,  who  testified  as 
follows  : 

"  I  am  at  present  president  of  the  Valley  Railroad  Company. 
Section  No.  12  stood  in  Quinlan's  name.  It  is  not  finished  yet. 
Quinlan  had  this  section  when  I  came  in  the  board.  He  was 
returned  in  the  estimates  last  summer  by  the  engineers  ;  returned 
to  me  as  president.  I  granted  the  order  to  Quinlan  on  the  treasurer 
for  payment  *from  that  time  to  this.  He  quit  work  before  r*i7a 
he  finished  the  section  No.  12  :  we  still  consider  it  his  ;  he  L 
has  not  abandoned  it.  Quinlan  repeatedly  received  orders  from 
me  on  the  treasurer.  He  received  the  orders  up  to  the  time  he 
quit  work.  We  quit  work,  generally,  last  fall  ;  and  he  quit  when 
the  rest  did.  He  has  been  the  only  contractor  on  that  section 
since  I  came  in  the  board.  I  will  have  been  in  two  years  in  Decem- 
ber. Can't  say  the  amount  he  has  drawn ;  but  it  was  §700  or  $800 
monthly.  The  estimates  were  returned  to  me,  and  no  objection 
ever  made  that  he  had  no  power  of  attorney.  He  has  always  been 
considered  a  good  contractor.  I  think  Davis  never  called  on  me 
in  relation  to  the  power  of  attorney."  Cross-examined.  "  I 
can't  tell  how  Quinlan  became  contractor  on  that  section.  I  don't 
know  that  he  became  contractor  under  that  agreement  with  the 
Davis's.  Those  orders  were  paid  either  in  notes  or  cash,  when  he 
settled  up,  and  he  got  his  ten  per  cent,  in  stock.  I  don't  know 
whether  the  notes  are  paid;  they  are  generally  paid.  The  company 
have  his  receipts  up  to  the  time  he  quit  work  on  No.  12." 

The  defendant's  counsel  then  called  a  witness  to  prove  that 
the  defendant  called  on  the  plaintiffs  for  the  power  of  attorney 
which  was  stipulated  for  in  the  articles  of  agreement,  and  that 
the  plaintiffs  refused  to  give  it.  This  testimony  was  objected  to 
by  the  counsel  for  the  plaintiffs.  The  court  sustained  the  objec- 
tion, and  rejected  the  evidence ;  and  the  defendant's  counsel  ex- 
cepted. 

The  defendant's  counsel  then  proposed  the  following  points,  on 
which  they  requested  the  court  to  charge  the  jury. 
.     1.  That  it  was  incumbent  on   the  plaintiffs  to  prove  that  they 
gave  or  offered  to  give  to  the  defendant  a  power  of  attorney  to  do 
all  business  pertaining  to  the  contract. 

2.  That  if  the  jury  are  satisfied  that  no  such  power  of  attorney 
was  given,  or  tendered  to  the  defendant,  the  plaintiffs  are  not  entitled 
to  recover,  and  their  verdict  must  be  for  the  defendant. 

The  court,  however,  refused  to  charge  the  jury  as  requested; 
and  a  verdict  was  rendered  for  the  plaintiffs. 

Errors  were  assigned  in  the  rejection  of  evidence,  and  the  charge 
of  the  court. 
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Mr.  Mulvany  for  the  plaintiff  in  error,  cited  Peake's  Evid.  167  ; 
Jackson  v.  Vredenberg,  1  Johns.  162;  Holdship  v.  Doran,  2  P.  & 
W.  91;  2  Saund.  PL  &  Ev.  153. 

Mr.  May,  contra,  cited  2  Starkie's  Evid.  102;  Wakely  v.  Hart, 
6  Binn.  196;  Gallaher  v.  Milligan,  3  P.  &  W.  178;  Jordan  v. 
Davis,  5  Whart.  338. 

*1741        *The  opinion  of  the  court  was  delivered  by 

-"  ROGERS,  J. — It  is  a  principle  of  general  application,  that 
a  party  to  a  suit  is  not  suffered  to  be  a  witness  in  support  of  his 
own  interest ;  nor  can  he  be  compelled  in  a  court  of  law,  to  give 
evidence  for  the  opposite  party  against  himself.1  But  when  one  of 
several  co-plaintiffs  comes  forward  voluntarily,  or  when  called  by 
the  defendant,  makes  no  objection,  to  disprove  the  defendant's  lia- 
bility to  the  demand  made  upon  him,  he  may  be  admitted,  with  the 
consent  of  the  adverse  party,  though  at  the  same  time,  he  defeats 
the  claim  of  those  who  jointly  sue  with  him.2  For  if  the  plaintiff 
were  to  make  a  declaration  against  his  interest,  out  of  court,  evi- 
dence of  that  declaration  would  be  admissible  :  and  the  proof  is 
equally  credible,  if,  with  the  consent  of  the  defendant,  who  waives 
all  objection  to  his  testimony,  he  declares  the  same  thing,  on  oath, 
at  the  time  of  the  trial.  10  East  403 ;  Norden  v.  Williams,  1 
Taunton  378 ;  Gallaher  v.  Milligan,  3  P.  &  W.  177.  The  objec- 
tion, it  seems,  must  come  from  the  person  called  as  a  witness ;  it  is 
therefore  pretty  clear,  on  the  principles  stated,  that  there  was  error 
in  refusing  to  allow  the  testimony.  But  may  not  the  case  be  rested 
on  a  broader  ground ;  for  would  it  be  competent  for  a  witness  him- 
self to  refuse  to  testify  on  the  facts  disclosed  ?  This  point  has  not 
been  directly  decided;  but  we  are  of  opinion  it  would  not.  For 
although  it  was  once  doubted  whether  a  witness  could  be  compelled 
to  give  evidence  which  might  subject  him  to  a  civil  action,  or  charge 
him  with  a  debt,  yet  it  has  been  since  held  that  he  is  bound  to 
answer  a  question,  although  his  answer  might  render  him  liable  to 
a  civil  suit.  1  Hall's  Law  Journ.  223.  His  interest  will  not 
excuse  him.  The  objection  must  rest  solely  on  the  exception  that 
he  is  a  party.  But  it  must  be  obvious  that  the  name  of  the  witness 
who  for  the  first  time  claims  an  interest  in  the  suit,  nowhere  appears 
on  the  record.  That  he  is  so,  is  disclosed  by  himself  on  his  voir 
dire  ;  but  we  apprehend  it  is  too  late  to  claim  a  privilege  which 
the  law  would  otherwise  allow  him.  Of  this  the  plaintiff  cannot 

||  '  See  acts  27  March  1865,  |  1,  P.  L.  38 ;  10  April  1867,  g  1,  P.  L.  60; 
15  April  1869,  \\  1.  2,  P.  L.  30  ;  Purd.  Dig.  (ed.  1&73)  624,  pi.  13,  15,  16,  17. || 

I!  »  Solms  v.  McCullough,  5  Barr  473;  Moddewell  v.  Keever,  8  W.  &  S. 
63 ;  London  Soc.  ».  Hagerstown  Bank,  12  Casey  498  ;  but  as  to  the  privilege 
of  exemption  being  joint,  see  Swanzey  v.  Parker,  14  Wr.  441. || 
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complain,  as  this  consequence  may  be  avoided  at  the  option  of  the 
plaintiff,  by  putting  himself  in  a  situation  to  be  liable  to  costs,  with- 
out subjecting  the  other  side  to  the  inconvenience  and  trouble  of 
proving  his  interest  aliunde.  When  the  name  is  disclosed,  both 
parties  are  put  upon  an  equal  footing.  The  plaintiff  can  neither 
be  a  witness  in  his  own  favor,  nor  can  he  be  compelled  to  testify 
against  his  interest.  And  this  distinction  may  be  salutary,  as  it 
may  check  the  practice  of  omitting  to  name  the  real  party,  with  a 
view  to  avoid  costs,  or,  if  necessary,  to  support  the  claim  by  his 
own  oath.  In  the  case  of  The  King  v.  Inhabitants  of  VVoburn,  10 
East  395,  a  rated  inhabitant  was  not  compelled  to  testify,  although 
the  nominal  parties  were  the  churchwardens  and  overseers  of  the 
poor,  because  he  \was  considered  a  party,  although  not  named  on  the 
record.  And  this  *would  seem  to  militate  against  the  dis-  r*i«" 
tinction  taken  ;  but  then,  as  in  the  case  of  every  corporator  •• 
who  is  not  an  officer  of  the  corporation,  the  name  cannot  appear, 
as  the  suit  is  brought  in  the  corporate  name ;  and  for  this  reason, 
he  cannot  be  deemed  to  waive  his  privilege :  but  where  it  may, 
and  in  fairness  ought  to  appear  who  is  the  real  plaintiff,  he  should 
be  entitled  to  no  such  exemption ;  for  this  would  permit  him  to 
assume  the  character  of  a  party,  or  a  witness,  as  may  best  suit  his 
interest.  Here,  as  it  appears  that  the  witness  was  jointly  inter- 
ested in  the  note,  the  action  may  have  been  brought  for  their  joint 
use;  and  on  failure  of  the  action,  he  would  have  been  liable  for 
costs ;  and  an  execution,  as  such,  might  have  been  issued  against 
him ;  but  as  it  now  stands,  he  can  only  be  reached  by  attachment, 
after  satisfactory  proof  dehors  the  record,  that  the  suit  was  insti- 
tuted for  his  benefit. 

And  these  remarks  have  a  bearing  on  the  second  and  third  excep- 
tions ;  for  the  defendant  cannot  use  him  as  a  witness  and  a  party 
also;  and  for  this  reason  the  court  might  very  well  refuse  to  order 
his  name  to  be  put  on  the  record.  Nor  can  his  declarations  be 
evidence,  except  in  his  character  of  party.  It  seems  to  me,  how- 
ever, that  when  it  is  discovered  at  the  time  of  trial,  by  confession, 
or  otherwise,  that  a  person  is  really  interested,  the  court  may,  and 
ought  to  add  his  name  as  plaintiff  on  the  record. 

The  admissions  of  a  party  to  the  suit,  against  his  interest,  are 
evidence  in  favor  of  the  other  side,  whether  made  by  the  real  party 
on  record,  or  by  a  nominal  party,  who  sues  as  a  trustee  for  the  ben- 
efit of  another,  or  whether  by  the  party  who  is  really  interested  in 
the  suit,  though  not  named.  And  this  is  the  extent  of  the  doctrine 
as  to  admissions ;  for  I  know  of  no  case  where  the  principle  has 
been  so  far  extended  as  to  receive  evidence  of  the  declarations 
which  one  of  two  co-plaintiffs  has  heard  the  other  say,  in  regard  to 
the  subject-matter  of  the  action.  The  evidence  is  properly  re- 
stricted to  admissions  of  material  facts  within  the  knowledge  of  the 
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party  leaking  the  admission,  and  cannot  safely  be  extended  to  his 
declarations  of  the  admission  of  others.  The  testimony  which  was 
rejected  purported  to  be,  not.  what  he  himself  knew,  but  what  he 
had  heard  the  other  plaintiffs  say,  as  to  the  consideration  of  the 
note.  It  was  therefore  properly  overruled. 

The  next  exception  is  common  to  both  suits.  The  defendant 
alleges  that  it  was  incumbent  on  the  plaintiffs  to  prove  that  they 
gave,  or  offered  to  give  to  the  defendant,  a  power  of  attorney,  to 
do  all  business  pertaining  to  the  contract.  But  it  is  contended  from 
an  inspection  of  the  agreement,  that  this  is  an  independent  cove- 
nant, which  goes  to  part  of  the  consideration  only,  and  that  a  breach 
of  it  may  be  compensated  in  damages.  It  is,  therefore,  as  has  been 
repeatedly  ruled,  unnecessary  for  the  plaintiffs  to  aver  or  prove 
performance  on  his  part.  6  Binn.  159 ;  1  Saun.  320.  The  bur- 
then of  proof  lies  on  the  other  side;  but  in  fact  the  defendant  has 
*17fil  received  *no  injury  whatever.  The  section  of  the  work 
•"  stands  in  his  name  on  the  books  of  the  company.  He  is 
regarded  by  the  board,  to  all  intents  and  purposes,  as  the  contractor. 
He  is  returned  as  such  in  the  estimates  of  the  engineer ;  and 
orders  were  given  him  regularly  on  the  treasurer  for  the  amount 
due,  which  was  continued  until  he  quit  work.  It  would  be  mon- 
strous, that  the  defendant,  who  has  been  in  the  enjoyment  of  all 
the  benefits  of  the  contract,  should  avoid  it  altogether,  on  the  alle- 
gation, that  the  other  contracting  parties  failed  to  comply  with  a 
part  of  the  contract,  when  in  truth  the  omission  causes  him  little, 
if  any  injury. 

The  other  exceptions  have  either  been  abandoned,  or  but  feebly 
pressed. 

The  first  case,  Quinlan  v.  Davis,  is  reversed,  and  a  venire  de  novo 
awarded.     The  second  is  affirmed. 

Judgment  accordingly. 

Cited  by  counsel,  6  W.  &  S.  53 ;  4  P.  F.  Smith  24.     ||14  Id.  498.  || 
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Edgell  against  McLaughlin. 

IN    ERROR. 

1.  An  action  cannot  be  maintained  in  Pennsylvania  to  recover  a  Mim  of 
money  alleged  to  have  been  lost  by  the  defendant  to  the  plaintiff,  upon  a 
wager  or  bet. 

2.  And  in  an  action  against  the  drawer  of  a  check  upon  a  bank,  evidence 
is  admissible  on  the  part  of  the  defendant,  to  prove  that  the  check  was  drawn 
in  pursuance  of  an  agreement,  by  which  a  sum  of  money  was  bet   by  the 
defendant  with  the  plaintiff,  upon  a  certain  event ;   and  such  consideration 
having  been  proved,  the  defendant  is  entitled  to  a  verdict. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

In  the  court  below  K.  F.  Edgell  brought  an  action  on  the  case 
against  Daniel  McLaughlin,  upon  a  check  drawn  by  the  defendant 
upon  the  Philadelphia  Bank,  dated  Philadelphia,  July  29th  1836, 
in  favor  of  S.  Comfort  or  bearer  for  §500.  Plea,  non-assumpsit, 
&c. 

*0n  the  trial  before  Stroud,  J.,  on  the  28th  of  February  r^-i-Ty 
1838,  the  plaintiffs  counsel  gave  the  check  in  evidence,  and  •- 
proved  a  demand  upon  the  bank  and  a  refusal  to  pay  by  the  direc- 
tion of  the  defendant. 

The  defendant's  counsel  then  offered  in  evidence  the  following 
paper. 

"  The  undersigned  having  made  a  wager  concerning  a  certain 
note  in  writing,  or  letter,  said  to  have  been  written  by  Daniel  Mc- 
Laughlin to  George  C.  Baker,  they  put  in  to  the  hands  of  Stephen 
Comfort,  each  a  check  of  this  date  for  the  sum  of  five  hundred  dol- 
lars, which  the  said  Stephen  is  to  deliver  to  K.  F.  Edgell  on  the 
first  day  of  August  1836,  if  the  said  K.  F.  Edgell  will  deliver  to 
the  said  Stephen  any  letter  or  note  in  the  handwriting  of  Daniel 
McLaughlin,  party  hereto,  requesting  the  said  George  C.  Baker  to 
pay  any  larger  sum,  than  the  hundred  dollars,  which  he  lately  bor- 
rowed of  the  said  Daniel ;  but  in  case  the  said  K.  F.  Edgell,  party 
hereto,  fail  to  produce  and  deliver  said  note,  with  such  request  as 
aforesaid  in  the  said  writing  to  the  said  Stephen,  on  the  first  day 
of  August,  and  in  that  case  the  said  Stephen  is  to  deliver  both  the 
said  checks  to  the  said  Daniel  for  the  said  Daniel's  use. 

(Signed)         D.  MCLAUGHLIN, 
K.  F.  EDGELL." 

The  plaintiffs  counsel  objected  to  this  paper ;  but  it  was  admit- 
ted by  the  court,  and  exception  taken. 

The  plaintiffs  counsel  then  gave  in  evidence  a  letter  from  the 
C  W BARTON — 12 
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defendant  to  George  C.  Baker,  dated  the  8th  of  July  1838,  request- 
ing him  to  repay  the  sum  of  $115. 

The  learned  judge  charged  the  jury,  as  follows: 

"  I  shall  place  this  case  before  the  jury,  upon  a  plain  ground. 
I  construe  the  paper  produced  to  be  a  wager.  It  is  a  frivolous, 
idle,  and  a  trifling  wager,  and  it  is  not  becoming  courts  of  justice 
to  have  such  cases  tried  before  them.  Such  was  the  law  in  Eng- 
land before  the  Revolution ;  and  though  there  have  been  some  deci- 
sions since,  which  might  tend  to  establish  a  different  conclusion, 
yet  there  has  been  exhibited  a  constant  desire  upon  the  parts  of 
courts  there,  to  restrain  suits  upon  such  subjects.  (The  learned 
judge  here  gave  some  instances,  and  proceeded.)  And  our  own 
Supreme  Court  has,  I  have  been  informed,  recently  decided,  that 
a  bet  upon  a  boat-race  cannot  be  recovered.  My  opinion  therefore 
is,  that  the  paper  discloses  an  illegal  wager,  and  that  therefore  the 
plaintiff  cannot  recover,  though  he  may  have  performed  the  matters 
assigned  to  him,  and  produced  the  paper  specified.  It  is  a  wager 
and  nothing  else ;  and  there  is  nothing  appearing  in  it  which  can 
*178~l  ^e  cons*rue(^  ^0  be  a  Consideration,  upon  which  the  promise 
•J  to  pay  can  be  supported.  Under  this  view  of  the  case,  the 
jury  will  find  for  the  defendant." 

The  jury  accordingly  found  for  the  defendant;  and  this  writ  of 
error  was  taken. 

The  plaintiff  in  error  assigned  for  error  the  admission  of  the  evi- 
dence excepted  to,  and  the  charge  of  the  court. 

Mr.  Kennedy  for  the  plaintiff  in  error. 

1.  The  evidence  of  a  wager  ought  not  to  have  been  admitted. 
In  Swan  v.  Scott,  11  S.  &  R.  155,  it  is  said  that  the  test  whether 
a  demand  connected  with  an  illegal  transaction,  can  be  enforced  at 
law,  is,  whether  the  plaintiff  requires  the  aid  of  the  illegal  trans- 
action to  establish  his  case.     Here  there  were  services  performed 
in  respect  to  the  letter  which  were  a  sufficient  consideration,  inde- 
pendent of  the  bet.     Toler  v.  Armstrong,  4  Wash.  C.  C.  Rep.  299. 

2.  The  learned  judge  of  the  District  Court  went  too  far  in  say- 
ing, that  this  was  an  illegal  wager.     In  Phillips  v.  Ives,  1  Rawle 
36,  C.  J.  Gibson  expressed  the  opinion  that  the  legislature  alone 
could  prohibit  a  recovery  on  all  wagers.     This  is  not  a  case  involv- 
ing  moral  turpitude.     If  there  is  any  good  consideration  here,  we 
are  entitled  to  recover. 

Mr.  McLaughlin,  contra. 

Mr.  St.   Q-eo.  S.   Campbell,  in  reply. 

Wagers  are  recoverable  in  general.  Da  Costa  v.  Jones,  2  Cowp. 
T35 ;  Jones  v.  Randall,  Id.  3T.  The  exceptions  to  the  rule  are, 
1st,  where  a  wager  tends  to  a  breach  of  the  peace.  2d.  Where 
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it  is  against  morality.  Brown  v.  Leeson,  2  Hen.  Bl.  43.  3d. 
Where  it  tends  to  indecent  exposures.  4th.  Where  it  is  injurious 
to  third  persons.  Good  v.  Elliott,  3  Term  Rep.  693.  5th.  Where 
it  is  against  the  policy  of  the  government.  Atherfold  v.  Beard,  2 
Term  Rep.  610;  Gilbert  v.  Sykes,  16  East  150.  If  the  judge 
thought  the  action  wrong,  he  ought  to  have  refused  to  try  the  case, 
as  C.  J.  Abbott  did  in  Egerton  v.  Furzeman,  1  Car.  &  Payne 
613  ;  11  E.  C.  L.  R.  497.  There  is  no  precedent  for  adjudicating 
such  a  wager  as  this  illegal. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — Courts  of  justice  are  instituted  to  determine  the 
disputes  among  men  necessarily  arising  from  their  existence  together 
in  society.  The  time  and  labor  of  a  large  class  of  its  citizens  are 
devoted  to  the  adjustment  of  these  disputes  at  a  great  expense  to 
the  community  ;  and  this  class  is  as  necessary  to  the  welfare  of 
society,  as  the  existence  of  any  of  the  occupations  in  which  men 
do  *for  others  what  they  cannot  do  for  themselves.  But  in  r*i7q 
the  innumerable  contentions  that  human  affairs  originate,  '- 
there  is  sufficient  to  engross  the  time  and  labor  of  its  tribunals, 
without  occupying  them  in  the  investigation  of  gratuitous  contests, 
such  as  wagers ;  which  flow  sometimes  from  a  spirit  of  gambling, 
sometimes  from  heat  of  passion,  and  sometimes  from  folly  and  in- 
discretion on  the  one  side,  and  stratagem  and  cunning  on  the 
other.  Hence  the  more  intelligent  judges  of  modern  times  have 
revolted  at  examples  of  this  sort  of  suit,  which  have  been  sustained 
in  a  court  of  justice;  such  as  that  in  5  Burrow  2802,  of  two  sons 
wagering  on  the  lives  of  their  fathers;  and  other  judges  have  un- 
dertaken to  refuse  to  try  such  suits,  on  the  ground  that  the  wager 
was  impertinent  or  frivolous,  and  have  turned  the  plaintiffs  out  of 
court.  In  many  other  instances  nice  and  ingenious  distinctions 
have  been  sought  to  get  round  the  general  principle,  and  to  defeat 
the  plaintiffs  recovery,  till  the  exceptions  are  now  so  many  that  it 
requires  some  effort  of  mind  to  fancy  a  wager  which  might  be  free 
from  the  exceptions  to  the  rule,  considering  the  strong  feeling  which 
leads  modern  courts  to  struggle  against  this  sort  of  action.  See 
Selw.  Nisi  Prius  1086,  chap,  on  Wagers. 

Fortunately,  however,  for  us  in  Pennsylvania,  there  is  no  deci- 
sion in  its  highest  tribunals,  that  a  wager  is  recoverable;  and  the 
only  authority  that  exists  on  the  subject  is  expressly  in  point  to 
the  contrary.  In  Pritchett  v.  Ins.  Co.  N.  America,  3  Yeates  458, 
it  was  held,  in  the  year  1803,  that  a  policy  of  insurance  in  which 
the  insured  had  no  interest,  was  a  wagering  policy,  and  as  such  was 
void.  It  was  at  the  same  time  admitted,  that  the  stat.  19  Geo.  II., 
prohibiting  these  policies  in  England,  did  not  extend  to  this  state ; 
nor  could  it  by  the  settled  rules  as  to  the  construction  of  English 
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statutes  enacted  prior  to  the  Revolution.  On  no  other  ground 
could  the  case  have  been  so  held  than  the  common  law  of  Pennsyl- 
vania, by  which  wagers  were  considered  contrary  to  its  genius  and 
policy,  and  not  recoverable  by  action  in  a  court  of  law.  "  Every 
species  of  gaming  contracts,"  says  Mr.  Justice  Yeates,  delivering 
the  opinion  of  the  court,  '-wherein  the  insured  having  no  interest, 
or  a  colorable  one  merely,  or  having  a  small  interest  much  over- 
valued, in  a  policy,  under  the  cloak  of  insurances,  is  reprobated 
by  our  law  and  usage." 

The  next  case  and  the  only  other  in  which  the  point  was  con- 
tested in  this  court,  is  the  case  of  Phillips  v.  Ives,  1  Rawle  458,  in 
which  the  defendant  bet  that  within  two  years  Napoleon  Bonaparte 
would  escape  or  be  removed  from  the  island  of  St.  Helena ;  and  if 
he  died  within  the  two  years,  the  defendant  would  lose  the  bet. 
Napoleon  died  within  the  two  years.  Yet  it  was  decided  by  a 
majority  of  this  court,  that  the  bet  was  not  recoverable,  it  being 
held  that  no  bet  of  any  kind  about  any  human  being,  is  recoverable 
in  a  court  of  justice.  This  case  certainly  went  a  great  way  towards 
recognising  the  doctrine,  that  no  bet  or  wager  could  be  recovered  ; 

*1801  *^u^  ^fc  was  no^  necessarj  tnen  to  go  so  far.  Mr.  Justice 
J  Huston,  however,  expresses  his  opinion  very  plainly,  that 
though  bets  were  recoverable  by  the  common  law  of  England,  it 
was  not  a  part  of  the  common  law  introduced  into  Pennsylvania  by 
William  Penn  or  his  successors,  nor  recognised  in  the  act  of  assem- 
bly passed  in  1777,  which  is  our  guide  on  that  subject.  And  I 
fully  concur  with  him,  that  it  is  not.  When  I  look  back  to  the 
character  and  principles  which  actuated  our  founders  and  predeces- 
sors, I  am  satisfied  they  never  countenanced  such  a  principle,  but 
left  parties  who  chose  to  embark  into  contracts  of  this  kind,  to 
recover  as  they  could,  according  to  the  code  of  honor  under  which 
they  originated ;  and  that  it  is  derogatory  to  the  character  and 
injurious  to  the  interests  of  the  community,  to  sanction  them,  and 
to  employ  their  legal  tribunals  in  investigations,  often  indecent, 
often  inflammatory,  often  impertinent  and  frivolous,  and  always 
useless,  if  not  noxious  in  their  effects  on  society. 

Where  a  wager  is  but  a  fiction  of  law,  invented  for  the  trial  of  a 
right,  it  has  nothing  in  common  with  a  wager  in  which  there  is  no 
right  in  question  between  the  parties.  Of  course,  the  above  re- 
marks do  not  apply  to  the  form  often  adopted  under  a  feigned  issue, 
as  the  most  convenient  mode  of  settling  precisely  the  fact  averred 
on  one  side  and  denied  on  the  other. 

We  concur,  therefore,  with  the  court  below,  that  this  action  can- 
not be  sustained. 

Judgment  affirmed. 

||  Cited  by  counsel,  31  Smith  155 :  a.  c.  3  W.  N.  C.  201 ;  3  Outer.  60.  || 
Cited  by  the  court,  2  Harris  19.     ||  As  to  a  wager  being  irrecoverable  in 
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our  courts,  Dickson  v.  Thomas,  1  Outer.  288:  8.  c.  10  W.  N.  C.  115  ;  or  any 
other  illegal  contract :  Fowler  ».  Scully,  22  Smith  467  ;||  and  followed,  5  P. 
F.  Smith  297. 


*[PHILADELPHIA,  JANUARY  25,  1841.]  [*181 

Layman  against  Beam. 

IN   ERROR. 

1.  In  a  writ  of  attachment  in  execution,  under  the  act  of  the  16th  of  June 
1836,  it  is  not  necessary  to  state  the  kind  or  nature  of  the  property  to  be 
attached.     It  is  sufficient  if  the  writ  requires  the  sheriff  to  attach  "  the 
goods  and  chattels,  rights,  credits  and  moneys,"  of  the  defendant,  in  the 
hands  of  the  garnishee. 

2.  It  is  not  error  that  such  writ  required   the  sheriff  to  summon  the 
defendant  in  the  judgment  as  well  as  the  garnishee ;  the  naming  of  the  de- 
fendant being  merely  surplusage. 

3.  A  writ  of  attachment  which  was  issued  upon  a  judgment  against  A.  L., 
directed  the  sheriff  to  attach  goods,  debts,  &c.,  of  A.  L.,  and  to  make  known 
to  A.  L.  and  0.  L.  to  appear,  &c.,  to  show  why  the  said  judgment  should  not 
be  levied  of  the  effects  of  the  said  A.  L.  in  the  hands  of  the  said  C.  L.,  &c. 
To  this  writ  the  sheriff  returned  that  he  had  attached  and  levied  "  a  debt  of 
about  $600,  due  to  the  defendant  by  the  within  named  A.  L.  and  in  his 
hands,"  and  served  the  writ  on  the  defendant,  A.  L.,  by  giving  him  a  copy, 
Ac.     Afterwards,  on  the  petition  and   affidavit  of  the  sheriff,  the  Court  of 
Common  Pleas  allowed  him  to  amend  his  return  as  follows :  "  Served  the 
within  writ  on  the  within  named  defendant,  A.  L.,  and  also  on  the  within 
named  C.  L.,  by  giving  the  said  A.  and  C.  each  a  true  and  attested  copy  of 
said  writ,"  &c.     Held,  that  the  court  had  power  to  allow  of  the  amendment: 
that  the  two  returns  were  to  be  taken  together,  and  that  they  constituted  a 
sufficient  return. 

4.  If  the  garnishee,  in  a  writ  of  attachment  in  execution,  make  default  by 
not  appearing  after  due  service  of  the  writ,  judgment  ought  not  to  be  given 
against  him  to  be  levied  of  his  goods  and  chattels,  &c.     The  judgment  ought 
to  be  that  the  plaintiff  have  execution  of  so  much  of  the  debt,  &c.,  due  by 
the  garnishee  to  the  defendant,  and  attached  in  his  hands,  as  may  satisfy  the 
judgment  of  the  plaintiff,  with  interest  and  costs:   and  if  the  garnishee 
refuse  or  neglect,  on  demand  by  the  sheriff,  to  pay  the  same,  then  the  same 
to  be  levied  of  his,  the  garnishee's  goods,  lands  and  person,  according  to 
law,  as  in  the  case  of  a  judgment  against  him  for  his  proper  debt ;  and  that 
the  garnishee  be  thereupon  discharged  as  against  the  defendant,  of  the  sum 
so  attached  and  levied,  dec. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 

Thomas  Beam  obtained  a  judgment  against  Andrew  Layman,  in 
the  Court  of  Common  Pleas  of  Montgomery  county,  at  April  term, 
1835. 

*A  writ  of  attachment  upon  the  judgment  was  issued  to  r*io9 
November  term,  1838,  in  the  following  form. 
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"  Montgomery  County,  SS 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  said  county, 

TSEAL  1     greeting : 

We  command  you  that  you  levy  and  attach  the  goods 

and  chattels,  debts,  rights,  credits,  and  moneys  of  Andrew  Layman, 
late  of  your  county,  yeoman,  in  satisfaction  of  a  certain  judgment 
obtained  in  our  Court  of  Common  Pleas  of  said  county,  at  the  suit 
of  Thomas  Beam  against  the  said  Andrew  Layman,  to  April  term, 
1835,  No.  42,  for  the  sum  of  two  hundred  dollars,  with  interest 
from  the  29th  day  of  December  1832,  and  costs. 

And  also  by  honest  and  lawful  men  of  your  bailiwick  you  make 
known  to  the  said  Andrew  Layman  and  Caspar  Layman,  late  of 
your  county,  that  they  be  and  appear  before  our  said  court  at  Nor- 
ristown,  the  nineteenth  day  of  November  next,  to  show  if  anything 
they,  the  said  Andrew  and  Caspar,  have  to  say  why  the  said  judg- 
ment, besides  costs  of  suit,  should  not  be  levied  of  the  effects  of 
the  said  Andrew  Layman,  in  the  hands  of  the  said  Caspar  Layman; 
and  have  you  then  and  there  this  writ. 

Witness  the  Honorable  John  Fox,  Esq.,  President  of  our  said 
court  at  Norristown,  the  eighteenth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-eight." 

To  this  the  sheriff  made  the  following  return : 

"  October  22d  1838,  attached  and  levied  a  debt  of  about  six  hun- 
dred dollars  due  to  the  defendant  by  the  within  named  Andrew 
Layman,  and  in  his  hands,  in  satisfaction  of  the  within  named  debt ; 
same  time  served  on  defendant,  Andrew  Layman,  by  giving  him 
an  attested  copy  and  making  contents  known." 

On  the  30th  of  November  1838,  Caspar  Layman  having  failed 
to  appear,  judgment  was  entered  against  him  by  default,  and  "  that 
the  plaintiff  have  execution  against  him,  the  said  Caspar  Layman, 
garnishee,  to  be  levied  of  his  goods  and  chattels,  &c.,  for  the 
amount  of  the  above  named  plaintiff's  judgment  against  the  said 
Andrew  Layman,  with  the  interests  and  costs,  and  that  the  said 
garnishee  be  discharged  as  against  the  said  Andrew  Layman,  the 
defendant,  for  the  sum  so  attached  and  levied  of  the  debt  or  moneys 
of  the  said  defendant  in  his  hands,  with  the  costs." 

Upon  this  judgment,  a  fi.  fa.  issued  in  the  following  form  : 

4i  Montgomery  County,  SS. 

The  Commonwealth  of  Pennsylvania  to  the  sheriff  of  said  county, 
greeting : 

*i  QQT       *Whereas,  Thomas  Beam,  upon  a  certain  writ  of  r-          -, 

*183|  c    .  .         .    ,    '  •  •     n  j  fSEAL-l 

J   scire  iacias  to  revive  a  judgment  originally  entered  u          J 

on  the  29th  day  of  September,  A.  D.  1832,  in  our  Court  of  Com- 
mon Pleas  for  the  county  of  Montgomery,  by  the  judgment  of  the 
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said  court  lately  recovered  against  a  certain  Andrew  Layman,  a 
certain  debt  of  two  hundred  dollars,  as  also  six  cents  damages  and 
six  cents  costs,  to  be  levied  of  his,  the  said  Andrew  Layman's 
proper  goods  and  chattels,  &c.,  whereof  the  said  Andrew  was  con- 
vict, as  appears  of  record.  And  whereas  afterwards,  to  wit,  at  the 
term  of  November  1838,  No.  21,  upon  a  certain  writ  of  attachment 
issued  out  of  the  said  court,  at  the  suit  of  the  said  Thomas  Beam 
against  the  said  Andrew  Layman,  with  clause  of  scire  facias  to 
Caspar  Layman,  garnishee  of  the  said  Andrew  Layman,  it  was  so 
proceeded  that  it  was  by  default  of  appearance  of  the  said  Caspar 
Layman  considered  by  the  said  court  that  the  said  Thomas  Beam 
recover  against  the  said  Caspar  Layman,  garnishee  as  aforesaid,  the 
sum  of  two  hundred  dollars,  together  with  damages  and  costs 
aforesaid,  and  that  the  said  Caspar  Layman  be  acquitted  and  dis- 
charged thereof  against  the  said  Andrew  Layman,  as  it  appears  of 
record :  Wherefore  we  command  you  that  of  the  goods  and  chattels, 
lands  and  tenements  of  the  said  Caspar  Layman  you  levy  the  said 
debt  or  sum  of  two  hundred  dollars,  together  with  the  interest  and 
costs,  and  have  you  that  money  before  the  judges  of  our  Court  of 
Common  Pleas  at  Norristown,  the  eighteenth  day  of  February,  to 
render  to  the  said  plaintiff;  and  have  you  then  there  this  writ. 

Witness  the  honorable  John  Fox,  Esquire,  president  of  the  said 
court  at  Norristown,  the  twenty-fourth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-eight." 

On  the  3d  of  January  1839,  a  rule  was  granted  to  show  cause 
why  the  judgment  signed  against  Caspar  Layman,  the  garnishee, 
and  the  fi.  fa.  issued  thereupon,  should  not  be  set  aside.  A  rule 
was  also  granted  to  show  cause  why  the  judgment  should  not  be 
opened,  and  Caspar  Layman  let  into  a  defence. 

These  rules  were  founded  upon  an  affidavit  of  Caspar  Layman, 
in  which  he  averred  his  ignorance  of  the  meaning  of  the  writ  of 
scire  facias  served  upon  him,  and  that  he  was  informed  by  the  sheriff 
that  it  was  not  necessary  for  him  to  appear  at  court.  He  also 
averred  that  he  understood  that  the  bond  which  he  had  given  to 
Andrew  Layman  had  been  assigned  by  him  to  a  third  person  long 
before  the  attachment  in  the  case  issued,  and  therefore  that  he  had 
a  just  and  sufficient  defence  to  the  claim  of  the  plaintiff. 

The  deposition  of  the  sheriff  was  taken  in  contradiction  of  the 
defendant's  averments  in  respect  to  the  service  of  the  scire  facias. 

On  the  27th  of  September  1839,  on  the  petition  of  the  sheriff, 
setting  *forth  that  he  duly  served  the  writ,  but  "that  by 
accident  and  mistake,  the  return  was  erroneously  endorsed," 
the  court  granted  leave  to  amend  the  return  as  follows : 

"  October  22d  1838  :  Served  the  within  writ  upon  the  within- 
named  defendant,  Andrew  Layman,  and  also  on  the  within-named 
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Caspar  Layman,  by  giving  the  said  Andrew  and  Caspar  each  a 
true  and  attested  copy  of  said  writ,  personally,  and  giving  them 
notice  of  its  contents." 

On  the  23d  of  November  1839,  the  court  discharged  the  rules 
to  set  aside,  and  open  the  judgment,  and  to  set  aside  the  fi.  fa. ; 
whereupon  this  writ  of  error  was  sued  out. 

The  following  specifications  of  error  were  filed. 

1.  The  original  writ  issued  in  the  cause  was  not  a  good  and  legal 
writ. 

2.  The  writ  and  return  did  not  warrant  the  judgment  entered, 

3.  The  judgment  and  fi.  fa.  issued  thereon  were  illegal. 

4.  There  is  no  legal,  valid  and  sufficient  return  to  the  writ. 

5.  The  court  erred  in  permitting  the  sheriff  to  amend  and  alter 
his  return,  as  stated  in  the  record. 

6.  The  court  erred  in  discharging  the  rules  obtained  by  Caspar 
Layman ;    as  under  the  circumstances  they  ought  to   have  been 
made  absolute. 

Mr.  Freedley,  for  the  plaintiff  in  error. 
Mr,  Sterigere,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is,  that  the  original  writ 
issued  in  the  cause  was  not  a  good  and  legal  writ ;  and  the  reason 
given  is,  that  it  contains  no  suggestion  of  the  nature  of  the  property 
to  be  attached,  whereas  the  mode  of  proceeding  under  the  act  of 
assembly  depends  on  that.  The  act  of  the  16th  of  June  1836, 
sects.  35,  37,  relating  to  levying  an  execution  on  a  debt  due  to  the 
defendant,  prescribes  that  it  shall  be  done  in  the  manner  allowed 
in  the  case  of  a  foreign  attachment:  "but,  in  such  case,  a  clause  in 
nature  of  a  scire  facias,  against  a  garnishee,  in  a  foreign  attach- 
ment, shall  be  inserted  in  such  writ  of  attachment,  requiring  the 
debtor  to  appear,  &c.,  and  show  cause  why  such  judgment  shall  not 
be  levied  of  the  effects  of  the  defendant  in  his  hands."  The  act  of 
the  13th  of  June  1836.  §  43,  prescribes  the  form  of  the  writ  in  for- 
eign attachment ;  and  in  it  the  precise  property  to  be  attached,  is 
not  required  to  be  stated ;  but  the  writ  is  as  here  in  general  terms. 
*18C>1  ^e  ^°  not'  *therefore,  think  there  is  anything  in  this  error. 
'  The  clause  in  the  writ  in  nature  of  a  scire  facias  is  also 
objected  to :  but  the  only  error  there  is  in  inserting  the  name  of  the 
defendant,  as  well  as  of  the  garnishee,  which,  however,  is  no  more 
than  surplusage. 

The  second,  fourth,  and  fifth  errors,  seem  to  be  pointed  at  the 
sheriffs  return.  In  the  original  return,  there  is  evidently  a  clerical 
mistake  in  stating  the  debt  to  be  due  by  Andrew  Layman,  instead 
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of  Caspar;  for  Andrew  was  himself  the  defendant,  and  the  return 
is  of  a  levy  "on  a  debt  due  to  him,"  which  could  not  be  by  himself. 
And  when  it  is  taken  in  connection  with  the  amended  return,  and 
the  whole  proceedings,  it  is  evident  that  it  was  a  debt  due  by  Cas- 
par Layman,  that  it  was  levied  on,  and  that  Caspar  was  warned  as 
garnishee.  It  is  objected  that  if  the  amended  return  is  to  be  con- 
sidered as  right,  then  the  property  attached  is  not  specified,  and  no 
judgment  could  be  given.  But  we  think  the  first  return,  and  the 
amended  return,  are  to  be  taken  as  one,  and  then  it  is  of  a  levy  of 
a  debt  of  about  $600  due  by  Caspar  to  Andrew,  and  that  they  were 
both  summoned.  There  can  be  no  doubt  the  court  had  the  author- 
ity to  allow  the  sheriff  to  amend  his  return,  by  supplying  according 
to  the  fact  what  was  deficient  in  the  first. 

The  third  error  is,  that  the  judgment  and  fi.  fa.  were  illegal; 
and  this  error  we  think  is  sustained.  The  garnishee  made  default, 
after  service  of  the  writ,  by  not  appearing;  and  the  judgment  was, 
that  the  plaintiff  have  execution  against  him,  to  be  levied  of  his 
goods  and  chattels,  for  the  amount  of  the  plaintiff's  judgment 
against  the  defendant,  and  that  the  garnishee  be  discharged  as 
against  the  defendant  for  the  sum  so  attached  and  levied  of  the 
debt  or  moneys  of  the  defendant  in  his  hands,  with  the  costs.  No 
provision  is  made  in  the  act  of  assembly  as  to  the  nature  of  the 
judgment  which  the  plaintiff  is  to  have  against  the  garnishee, 
where  the  garnishee  makes  default  in  his  appearance  after  service 
of  the  scire  facias.  The  only  cases  provided  for  are,  first,  where 
the  garnishee  neglects  or  refuses  to  answer  interrogatories ;  then, 
by  §  57,  he  is  to  be  adjudged  to  have  in  his  possession  goods  and 
effects  of  the  defendant  to  an  amount  sufficient  to  satisfy  the  plain- 
tiff's demands,  and  execution  is  to  issue  in  like  manner  as  in  a 
judgment  against  him  for  his  proper  debt.  The  other  case  is, 
where  there  is  a  verdict  against  the  garnishee ;  then,  by  §  58,  the 
jury  are  to  find  what  goods  are  in  his  hands,  and  their  value,  and 
the  execution  is,  not  in  the  first  instance  against  him  as  for  his  pro- 
per debt,  but  it  is  twofold ;  first,  by  §  59,  of  the  goods  or  effects  so 
found  in  his  hands,  or  so  much  as  may  satisfy  the  plaintiff's 
demand ;  and  by  §  60,  against  him  as  of  his  proper  debt,  if  he 
refuses  to  produce  the  goods  and  effects.  And  this  seems  to  us  to 
be  the  proper  mode  of  proceeding  in  the  case  of  a  judgment  by 
default.  For  a  default  to  appear  is  tantamount  to  a  confession  that 
he  has  in  hands  the  property  attached  ;  but  there  is  no  contempt  of 
court  in  refusing  to  answer  interrogatories;  therefore,  no  imme- 
diate *judgment  is  given  to  make  him  personally  responsible.  r*i  o^ 
This  seems  to  be  the  course  under  the  custom  of  London  in  *• 
cases  of  judgment  against  the  garnishee  by  default:  for  it  is  said 
in  the  Complete  Attorney  66,  67,  and  Priv.  Lond.  260,  cited  Serg. 
A.U.  (2d  ed.),  that  if  the  garnishee  fail  to  appear  as  he  ought,  he  is 
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taken  by  default  for  want  of  appearing,  and  judgment  given  against 
him  for  the  goods  and  money  attached  in  his  hands,  and  he  is  remedi- 
less at  common  law,  and  in  equity,  by  reason  of  his  non-appear- 
ance, though  he  hath  not  one  penny  in  his  hands;  and,  if  taken 
in  execution,  must  pay  the  money  or  go  to  prison.  Such  also  is 
the  form  of  the  judgment  and  execution  in  cases  both  of  default 
and  confession  in  the  precedents  under  the  custom  of  London, 
given  in  Serg.  Att.  236,  238,  260.  And  the  call  of  the  scire  facias 
in  the  act  of  assembly  of  the  15th  of  June  1836,  §  35,  and  the 
13th  of  June  1836,  §  54,  is  to  show  cause  why  execution  should 
not  be  levied  of  the  effects  of  the  defendant,  in  the  garnishee's 
hands.  The  judgment  and  execution  must,  therefore,  be  reversed, 
with  directions  to  the  court  below,  to  enter  judgment  against  Caspar 
Layman,  the  garnishee,  by  default  for  want  of  appearance,  and  that 
the  plaintiff  have  execution  of  so  much  of  the  debt  due  by  the 
said  Caspar  to  the  said  Andrew,  the  defendant,  and  attached  in 
the  hands  of  the  said  Caspar,  as  may  satisfy  the  judgment  of  the 
plaintiff  against  the  said  Andrew,  with  interest  and  costs;  and  if 
the  said  Caspar  refuse  or  neglect,  on  demand  by  the  sheriff,  to  pay 
the  same,  then  the  same  to  be  levied  of  the  said  Caspar,  his  goods, 
lands,  and  person,  according  to  law,  as  in  the  case  of  a  judgment 
against  him  for  his  proper  debt;  and  that  the  said  Caspar  be 
thereon  discharged,  as  against  the  said  Andrew,  for  the  sum  so 
attached  and  levied  of  the  debt  and  moneys  in  his  hands,  &c. 

Judgment  and  execution  reversed. 

Cited  by  counsel,  4  W.  &  S.  343  ;  1  Barr  18 ;  4  Id.  249 ;  7  Id.  483 ;  2  P. 
F.  Smith  319 ;  4  Id.  85  ;  8  Id.  437  ;  2  Pars.  128. 

Qualified,  2  Wright  97. 

||  Cited  by  the  court,  as  to  the  form  and  effect  of  a  judgment  against  a 
garnishee  in  attachment  execution,  for  default  in  appearing;  and  the  proper 
form  given  when  the  defendant  has  claimed  his  exemption.  Jones  v.  Tracy, 
25  Smith  417.  As  to  the  form  of  execution  on  a  judgment  on  verdict  against 
garnishee  ;  Bonnafon  v.  Thompson,  2  Norris  462;  s.  c.  4  W.  N.  C.  210  ;  where 
also  see  requisites  of  such  verdict.  || 
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Springer  agaimt  Keyser  and  Another. 

IN     ERROR. 

In  a  claim  filed  under  the  Mechanics'  Lien  law,  a  building  was  described 
as  situate  "  on  the  west  side  of  13th  street,  between  Vine,  and  James  streets, 
in  the  county  of  Philadelphia,  belonging,  or  said  to  belong  to  C.  S."  (the 
defendant).  In  point  of  fact  the  building  was  situate  on  the  west  side  of 
13th  street,  between  Callowkill  and  James  streets.  Callowhill  street  inter- 
venes between  Vine  and  James  streets.  Held,  that  the  description  was  suffi- 
ciently certain  ;  the  defendant  having  no  other  house  in  that  street. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

In  the  court  below  a  claim  waa  filed  by  Keyser  and  Longstreth, 
under  the  Mechanics'  Lien  law,  on  the  15th  of  July  1834,  against 
Charles  Springer,  for  lumber  and  hauling,  alleged  to  have  been 
obtained  for,  and  delivered  upon  the  credit  of  a  building,  described 
as  follows  :  "A  certain  two-story  brick  building,  situate  on  the  west 
side  of  13th  street,  between  Vine  and  James  streets,  in  the  county 
of  Philadelphia,  belonging,  or  said  to  belong  to  Charles  Springer." 

Annexed  to  the  claim  was  the  following  bill : 

"  Philadelphia,  July  15th  1834. 
Mr.  Charles  Springer  to  Keyser  &  Longstreth,  Dr. 
To  amount  of  sundry  lumber,  as  per  bill  ren- 
dered, up  to  April  25th  1834.  $292.83." 

Upon  this  claim  a  scire  facias  was  issued  against  Charles  Sprin- 
ger and  terre- tenants.  Upon  the  trial  it  was  proved  by  the  plain- 
tiffs below,  that  the  building  in  question  was  situate  on  the  west 
side  of  13th  street,  between  Callowhill  and  James  streets,  and  not 
between  Vine  and  James  streets,  as  stated  in  the  claim.  Callow- 
hill  street  intervenes  between  Vine  and  James  street. 

*The  court  (Stroud,  J.)  charged  the  jury,  that  the  descrip-   r*-i  QQ 
tion  of  the  building  in  the  claim  was  good  and  valid.     The   *• 
defendants  excepted  to  this  part  of  the  charge ;  and  the  judge 
signed  a  bill  of  exceptions. 

The  following  errors  were  assigned.  * 

1.  Because  the  description  of  the  property  mentioned  in  the 
claim  is  too  uncertain,  vague  and  erroneous — it  describing  the  build- 
ing as  being  on  the  west  side  of  13th  street,  between  Vine  and 
James  streets ;  when  it  is  between  Callowhill  and  James,  on  the 
west  side. 

2.  Because  there  is  no  specification  of  the  lumber  alleged  to  have 
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been  furnished  to  the  building ;  nor  of  the  times  when  it  was  fur- 
nished. 

3.  Because  the  terre-tenants,  who  had  no  interest  whatever  in 
this  suit  are  illegally  made  parties. 

Mr.  Emlen  and  Mr.  Norris,  for  the  plaintiff  in  error,  cited  Har- 
ker  v.  Conrad,  12  S.  &  R.  301 ;  Pennock  v.  Hoover,  5  Rawle  291 ; 
McDonald  v.  Lindall,  3  Id.  496 ;  Hill  v.  Elliot,  16  S.  &  R.  56. 

Mr.  Oakford,  contra. 

PER  CURIAM. — The  description  before  us  is  just  as  certain  as  the 
description  in  Harker  v.  Thorn.  In  that  case  the  house  was 
described  as  being  between  Twelfth  and  Thirteenth  streets  :  in  this, 
as  being  betwixt  Vine  and  James  streets ;  and  at  the  trial  it  was 
proved  to  be  betwixt  Callowhill  and  James  streets  ;  but  it  was  not 
disputed  that  it  is  also  betwixt  the  streets  mentioned  in  the  claim. 
In  Harker  v.  Thorn,  12  S.  &  R.  301,  also,  there  was  an  intervening 
street  called  Quince  street,  (though  that  appears  not  in  the  report) ; 
and  the  description  was  held  to  be  certain  enough.  It  is  sufficient 
that  the  owner  appears  not  to  have  had  any  other  house  in  the  par- 
ticular street ;  for  the  claim  could  be  applied  to  no  other ;  and  the 
law  requires  no  more  than  that  the  property  be  described  with  con- 
venient certainty.  The  other  points  have  not  been  seriously  pressed; 
nor  were  they  even  made  below. 

Judgment  affirmed. 

Cited  by  counsel,  2  W.  &  S.  180;  5  Id.  263  ;  2  Barr  364 ;  11  Casey  486. 

Cited  by  the  court,  1  Barr  500  ;  5  Id.  20 ;  10  Id.  190  ;  5  Wright  41,  ||  as  to 
the  sufficiency  of  the  description  of  "the  locality  of  the  building:"  if  there 
is  enough  to  identify  the  building,  the  statute  is  satisfied.  McClintock  ». 
Rush,  13  Smith  205.  |! 
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Hartley  against  Brookes. 

IN    ERROR. 

In  an  action  by  a  blacksmith  to  recover  for  work  done,  the  plaintiff  pro- 
duced a  book  containing  entries,  part  of  which  he  swore  were  made  by 
himself  not  later  than  the  second  day  in  the  evening  after  the  work  waa 
done,  and  were  partly  taken  from  a  slate  and  partly  from  his  own  head.  A 
witness  was  also  produced,  who  tehtified  that  he  made  some  of  the  entries 
by  copying  them  from  the  plaintiff's  slate  on  the  evening  of  the  day  on 
on  which  they  were  made,  or  in  the  course  of  the  next  day.  Held,  that  the 
book  was  admissible  in  evidence. 
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ERROR  to  the  Common  Pleas  of  Philadelphia  county. 

The  was  an  action  by  Brookes  to  recover  the  sum  of  fifty-three 
dollars  twenty-four  cents  for  work  and  labor  done  as  a  blacksmith, 
and  goods  sold  and  delivered  by  him  to  Hartley. 

At  the  trial  the  plaintiff's  counsel  having  opened  that  he  would 
show  that  Vansant  to  whom  the  goods  and  work  were  charged,  was 
only  the  agent  of  Hartley,  produced  a  book  which  the  plaintiff 
stated  upon  oath  was  his  book  of  original  entries.  The  plaintiff' 
testified  as  follows:  "  part  of  the  entries  were  made  by  myself: 
some  were  made  the  first,  and  some  the  second  day  after  I  had  done 
the  work  ;  not  later  than  the  second  day  in  the  evening  ;"  and  on 
cross-examination  by  the  defendant's  counsel,  he  said,  u  These 
entries  were  part  taken  from  my  head,  and  part  from  a  slate ;  I 
can't  tell  which  from  my  head  and  which  from  the  slate ;  I  made 
the  entries  on  the  slate  myself,  and  in  the  book  too."  The  defend- 
ant's counsel  objected  to  the  entries  being  read  to  the  jury,  but  the 
court  admitted  them  ;  and  they  were  read  as  follows : 
« 

"  John  Vansant, 

1833,  October  26th,  Laying  broad  axe,  87J 

1834,  March  29th,  Ironing  York  Wagon,       -  -     28.00 

*To  the  admission  of  these  entries  by  the  judge,  Hart- 
ley's  counsel  excepted.  , 

The  counsel  of  Brookes  then  offered  one  Joseph  Tillotson,  a 
witness,  to  prove  that  he  (the  witness),  made  certain  entries  in 
another  book  alleged  to  be  the  plaintiff's  book  of  original  entries, 
of  work  alleged  to  have  been  done,  and  goods  sold  and  delivered  by 
Brooks  for  and  to  Hartley  ;  and  Tillotson  being  sworn,  testified  as 
follows: 

"  I  know  the  book  :  these  entries  are  in  my  handwriting,  copied 
off  Mr.  Brookes's  slate,  on  the  evening  of  the  day  they  were  made, 
or  the  next  day,  or  in  the  course  of  the  next  day,  sometimes  the 
same  night."  Being  cross-examined  by  the  defendant's  counsel,  he 
eaid,  "I  was  boarding  with  him  at  the  time,  and  did  it  to  help  him 
along  with  his  work  :  the  slate  he  kept  in  his  shop  was  my  voucher, 
I  copied  it  from  the  slate  as  near  as  I  could ;  I  got  my  information 
from  the  slate."  Being  re-examined,  he  said,  "  I  am  sure  it  was  his 
(Brookes's)  handwriting  ;  he  was  not  always  by  when  I  made  the 
entries."  The  counsel  for  the  defendant  thereupon  objected  to  the 
entries  so  made  by  the  witness  being  read  to  the  jury,  the  judge 
admitted  them  ;  and  they  were  read  to  the  jury  ;  and  the  defendant's 
counsel  excepted. 

The  errors  assigned  were : 

1.  That  the  court  below  erred  in  permitting  the  entries  made  by 
the  plaintiff  below  in  his  book,  from  the  slate,  and  set  forth  in 
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the  first  bill  of  exceptions,  to  be  read  to  the  jury  as  evidence  ;  the 
entries  not  being  the  original  entries. 

2.  That  the  court  erred  in  permitting  the  entries  set  forth  in  the 
second  bill  of  exceptions  to  be  read  to  the  jury. 

Mr.  Ingraham,  for  the  plaintiff  in  error,  cited  Ogden  v.  Miller,  1 
P.  A.  Browne  147  ;  Ingraham  v.  Brockius,  9  S.  &  R.  285 ;  Kessler 
v.  McConachy,  1  Rawle  441 ;  Jones  v.  Long,  3  Watts  326 ;  For- 
syth  v.  Norcross,  5  Id.  432;  McCoy  v.  Lightner,  2  Id.  350; 
Budden  v.  Petriken,  5  Id.  286. 

Mr.  Oakford,  contra,  cited  Patton  v.  Ryan,  4  Rawle  408. 

PER  CURIAM. — There  is  nothing  to  distinguish  this  case  from 
others  in  which  such  entries  as  these  have  been  received.  Entries 
transferred  from  a  card  to  the  book  on  the  following  day,  were 
admitted  in  Patton  u.  Ryan,  4  Rawle  408 ;  and  the  like,  in  substance, 
was  done  in  Ingraham  v.  Bockius,  9  S.  &  R.  285.  In  Kessler  v. 
McConachy,  1  Rawle  441,  no  more  was  ruled  than  that  the  transfer 
was  too  late  at  the  expiration  of  nearly  two  weeks.  The  objection 
that  it  was  made  in  this  instance  by  a  third  person  has  no  greater 
force.  The  entries  might  have  been  made  originally  by  a  clerk  ; 
and  whether  by  the  verbal  instructions  or  written  memoranda 
*1  Q1  1  *°^  ^e  P"nc^Pa^  can  surely  make  no  difference — they  would 
-*  be  as  much  the  entries  of  the  principal  in  the  one  case  as  in 
the  other. 

Judgment  affirmed. 

Cited  by  counsel,  11  Harris  159 ;  2  Casey  386. 

See,  also,  3  Grant  233 ;  12  Wright  535  ;  2  Miles  268. 

||  Entries  made  by  master  from  memoranda  made  by  servant,  in  a  pass- 
book, o^  delivery,  are  evidence.  Hoover  v.  Gehr,  12  Smith  137. |j 
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Fuchs's  Case. 


An  appeal  does  not  lie  from  a  decree  of  a  Court  of  Common  Pleas  upoi 
the  settlement  of  the  accounts  of  a  committee  of  a  lunatic. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Plea» 
of  Northampton  County  in  the  matter  of  the  accounts  of  John  Fuchs 
committee  of  the  estate  of  Conrad  Fuchs,  a  lunatic. 

In  1822,  John  Fuchs  and  Adam  Sandt  were  appointed  the  com- 
mittee of  the  lunatic. 
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On  the  18th  of  March  1837,  John  Fuchs  filed  an  account  in  the 
Court  of  Common  Pleas,  which  was  referred  to  auditors  who  made 
a  report  on  the  19th  of  April  1839.  Exceptions  were  filed  by  the 
committee  to  this  account ;  and  on  the  23d  of  August  1839,  the 
Court  of  Common  Pleas  made  a  decree  amending  the  account 
reported  by  the  auditors,  and  directing  the  prothjnotary  to  state  an 
account  accordingly. 

From  this  decree  an  appeal  was  taken. 

Mr.  Ihrie,  for  the  committee,  now  moved  to  dismiss  the  appeal 
on  the  ground  that  this  court  had  no  jurisdiction. 

Mr.  Maxwell  and  Mr.  Porter,  contra. 

PER  CURIAM. — An  appeal  not  expressly  or  necessarily  given, 
cannot  *be  entertained;  and  certainly  none  is  expressly  r^-jon 
given  in  this  instance,  for  the  first  section  of  the  act  of  the  L 
16th  of  May  1836,  has  regard  to  removals  only  by  common -law 
process  for  correction  of  errors  and  irregularities,  and  not  to 
removals  by  an  appeal,  which  lays  open  the  cause  to  revision  on  the 
merits,  and  which  has  been  borrowed  from  the  civil  law.  It  is 
argued,  however,  that  as  the  Common  Pleas  is  put  upon  a  footing 
in  regard  to  a  lunatic's  committee,  with  the  Orphans'  Court  in 
regard  to  a  guardian,  there  is  consequently  the  same  appeal  from 
its  judgment  or  decree  in  regard  to  their  accounts.  But  the  25th 
paragraph  of  the  23d  section  of  the  act  of  the  13th  April  1836, 
from  which  the  inference  is  attempted,  has  regard  expressly  to  no 
more  than  the  "control,  removal,  dismissal,  and  discharge"  of  such 
committees,  and  not  to  the  settlement  of  their  accounts.  It  is  clear, 
therefore,  that  the  decree  of  the  Common  Pleas  is  conclusive. 

Appeal  quashed. 

Cited  by  counsel,  6  Harris  436. 

||  Quaere,  as  to  whether  the  refusal  of  the  Common  Pleas  to  remove  the 
committee  of  a  lunatic  is  reviewable  in  the  Supreme  Court.  Dean's  Appeal, 
9  Norris  106.  In  Frankenfield's  Appeal,  11  W.  N.  C.  373,  the  Supreme 
Court  entertained  an  appeal  from  a  decree  of  the  Common  Pleas,  confirming 
the  report  of  an  auditor  appointed  to  audit  the  account  of  a  committee  of  a 
lunatic.  II 
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Lewis  and  Others  against  Carstairs. 


IN     ERROR. 


1.  E.  S.  B.,  who  was  the  owner  of  a  lot  of  ground  on  the  west  side  of 
Eighth  street,  in  the  city  of  Philadelphia,  and  also  the  owner  of  a  lot  on  the 


192  SUPREME  COURT  {Dec.  Term, 

[Lewis  v.  Carstairs.] 

south  side  of  Chestnut  street,  the  rear  of  which  lot  bounded  the  first  lot  on 
the  west,  conveyed  the  lot  on  Eighth  street  to  J.  S.,  "bounded  on  the  west 
by  other  ground  of  E.  S.  B.  (viz.,  the  Chestnut  street  lot),  and  on  the 
south  by  an  alley  of  the  width  of  two  feet  six  inches,  intended  to  be  left 
open  by  the  said  E.  S.  B. ;  together  with  the  free  use  and  privilege  of  the 
said  alley  as  a  passage,  in  common  with  the  said  E.  S.  B.  and  his  heirs,  and 
those  to  whom  he  may  likewise  grant  the  same  privilege ;"  together  with  the 
privilege  of  building  on  the  said  alley,  &c.  Four  months  after  the  date  of 
this  deed,  E.  S.  B.  made  an  agreement  with  T.  C.,  who  was  the  owner  of  a 
lot  adjoining  the  Eighth  street  lot  on  the  south,  by  which,  after  reciting  that 
E.  S.  B.  had  agreed  to  open  an  alley  two  feet  six  inches  wide,  running  west 
82  feet  six  inches,  &c.,  the  privilege  of  which,  in  common  with  the  said  E. 
S.  B.,  his  heirs  and  assigns,  was  intended  to  be  granted  to  J.  S.,  it  was  agreed 
that  T.  C.  should  leave  out  forever  on  the  south  of  the  alley  a  strip  of  ground 
one  foot  in  front  on  Eighth  street,  by  82  feet  six  inches  in  depth  westward, 
so  as  to  widen  the  alley  to  three  feet  six  iches,  for  the  common  use  and 
benefit  of  the  said  parties,  their  heirs  and  assigns,  &c.  Afterwards  E.  S.  B. 
conveyed  the  lots  on  Chestnut  street  to  G.  M.,  together  with  the  free  and 
common  use  and  privilege  of  the  said  three  and  a-half  feet  wide  alley,  and  of 
a  water-course  over  and  along  the  same,  and  the  right  of  soil  of  the  northern- 
most part  of  the  alley,  subject  to  the  privileges  granted  by  the  agreement  to 
the  said  T.  C.  and  J.  S.,  their  heirs  and  assigns,  &c.  G.  M.  was  at  the  time 
of  this  conveyance  the  owner  of  other  lots  of  ground  on  Chestnut  street 
adjoining  the  lots  so  conveyed  to  him  by  E.  S.  B.  on  the  west;  and  opened 
an  alley  in  the  rear  of  them  communicating  with  the  said  alley  leading  into 
Eighth  street :  Held,  that  the  right  of  way,  &c.,  in  the  said  alley  in  common 
with  J.  S.  and  T.  C.,  and  their  heirs,  &c.,  was  confined  to  the  owners  and 
occupiers  of  the  lots  on  Chestnut  street,  originally  owned  by  E.  S.  B., 
and  adjacent  to  the  alley,  and  could  not  be  extended  by  G.  M.  to  the  owners 
and  occupiers  of  his  lots  adjoining  on  the  west.1 

2.  Where  there  is  evidence  of  an  uninterrupted  use  of  an  alley  for  a  pas- 
sage and  water-course,  for  a  period  less  than  twenty  years,  evidence  of  con- 
tribution by  the  persons  so  using  it.  to  the  expenses  of  laying  and  repairing 
the  pavement,  and  of  laying  water-pipes  under  the  surface,2  is  proper  to  be 
submitted  to  the  jury,  as  bearing  upon  the  fact  of  the  presumption  of  a 
grant. 

3.  A  party  who  might  otherwise  be  entitled  to  the  exclusive  enjoyment  of 
an  easement,  may  be  equitably  estopped  from  contesting  the  right  of  others 
to  use  it,  if  by  allowing  a  common  enjoyment  of  it  for  a  period  less  than 
twenty  years,  and  by  positive  acts  of  acquiescence  on  his  part  be  encourages 
an   innocent  purchaser  to  pay  his  money  for  the  purchase  of  property  to 
which  such  easement  appears  to  be  appurtenant.8 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  trespass  quare  clau- 

|| '  The  court  considered  the  question  as  to  whether  E.  S.  B.'s  power, 
(arising  from  the  reservation  in  his  deed  to  J.  S.)  to  grant  the  use  of  the 
alley  was  in  gross  or  appurtenant ;  and  while  leaning  strongly  to  the  latter 
view,  were  also  of  opinion  that  as  a  matter  of  fact,  E.  S.  B.  conveyed  the 
easement  to  G.  M.,  as  appurtenant  to  the  lot  conveyed  to  him  ;  and  of  course 
G.  M.  could  not  append  it  to  other  ground.  And  further,  that  the  agreement 
between  E.  S.  B.  and  T.  C.  was  an  entire  execution  of  any  such  power  in 
gross  in  E.  S.  B.|| 

|| J  But  semble,  laying  water-pipes  under  the  surface  would  not  be  evidence 
of  a  grant  of  passage  and  superficial  drainage.  See  infra  *208,  *209.|| 

|| '  And  this,  it  seems,  is  a  question  of  lavr.  Lewis  t>.  Carstairs,  5  W.  &  S. 
205.|| 
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sum,  *fregit,  £c.,  brought  by  James  Carstairs  against  Law-   r*-ini 
rence  Lewis  and  William  P.  Blight,  executors  of  the  will  of 
George  Blight,  deceased,  Sarah  Care,  Plannah  Care,  Martha  Care, 
William  VVharton,  and  P.  E.  Fontanges. 

The  action  was  brought  to  try  the  right  of  the  defendants  to  use 
as  a  water-course,  passage,  or  otherwise  a  certain  alley  laid  down 
in  the  following  diagram. 
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The  controversy  rose  out  of  the  following  circumstances : 
*1Q^1  *^n  ^e  10th  of  January  1809,  Edward  Shippen  Burd, 
being  seised  in  fee  of  a  lot  of  ground  on  the  west  side  of  8th 
street,  at  a  distance  of  100  feet  south  from  the  south  side  of  Chestnut 
street,  containing  in  front  22  feet,  and  in  depth  99  feet ;  and  also 
of  a  lot  on  the  south  side  of  Chestnut  street,  at  the  distance  of  66 
feet  west  of  8th  street,  containing  in  front  33  feet,  and  in  depth 
100  feet,  executed  a  conveyance  to  John  Sims  in  fee,  for  a  lot 
described  as  follows : 

"  All  that  lot  or  piece  of  ground  situate  on  the  west  of  Delaware 
Eighth  street,  between  Walnut  and  Chestnut  streets,  in  the  said 
city,  and  composed  of  two  contiguous  lots,  that  is  to  say,  one  thereof 
commencing  at  the  distance  of  ninety  feet  one  inch  and  a-half  south- 
ward from  the  said  Chestnut  street,  situate  on  the  west  side  of  the 
said  Eighth  street,  and  containing  in  front  or  breadth,  on  the  said 
Eighth  street,  nine  feet  ten  inches  and  half  an  inch,  and  extending 
in  length  or  depth  east  and  west,  thirty- three  feet ;  bounded  on  the 
north  by  other  ground  of  the  said  Edward  Shippen  Burd,  on  the 
east  by  the  said  Eighth  street,  on  the  south  by  another  lot  contiguous 
thereto,  and  hereafter  described  and  granted,  and  on  the  west  by 
ground  of  the  said  John  Sims.  Also,  the  other  contiguous  lot 
above  mentioned,  situate  on  the  west  side  of  the  said  Eighth  street, 
and  commencing  at  the  distance  of  one  hundred  feet  southward 
from  Chestnut  street,  and  containing  in  front  or  breadth  on  the 
said  Eighth  street,  north  and  south,  nineteen  feet  six  inches,  and 
extending  in  length  or  depth  east  and  west,  sixty-six  feet ;  bounded 
on  the  north  partly  by  ground  of  Edward  Bonsall,  partly  by  ground 
of  the  said  John  Sims,  and  partly  by  the  other  lot  contiguous  thereto, 
and  hereby  granted,  on  the  east  by  Eighth  street  aforesaid,  on  the 
west  by  other  ground  of  the  said  Edward  Shippen  Burd,  and  on 
the  south  by  an  alley  of  the  width  of  two  feet  six  inches,  intended 
to  be  left  open  by  the  said  Edward  Shippen  Burd :  together  with 
the  free  use  and  privilege  of  the  said  alley,  as  a  passage  in  common 
with  the  said  Edward  Shippen  Burd  and  his  heirs,  and  those  to 
whom  he  may  likewise  grant  the  same  privilege  ;  together  with  the 
privilege  of  building  over  the  said  alley,  leaving  at  least  nine  feet 
headway  in  the  clear  ;  together  with  the  appurtenances,''  &c.  ; 
reserving  an  annual  ground-rent  in  fee  of  one  hundred  and  forty 
dollars,  with  the  usual  covenants  and  clauses;  and  at  the  conclusion 
of  the  deed  the  grantee,  Sims,  covenanted  that  the  buildings  to  be 
erected  upon  the  lot  should  be  in  such  a  manner  as  to  leave  the 
alley  of  the  full  width  of  2  feet  6  inches  in  the  clear. 

This  deed  was  recorded  on  the  17th  of  March  1809. 

On  the  20th  of  May  1809,  an  agreement  was  entered  into  between 
E.  S.  Burd  and  Thomas  Carstairs,  who  was  the  owner  of  the  lot  of 
ground  on  Eighth  street  adjoining  that  of  Mr.  Burd  on  the  south, 
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reciting  that,  "  Whereas,  and  inasmuch  as  the  said  Edward  Ship- 
pen  *Burd  hath  agreed  to  open  and  lay  out  an  alley,  of  the  r*iqfl 
width  of  two  feet  six  inches,  running  from  Delaware  *• 
Eighth  street,  in  the  said  city,  westward  to  the  depth  of  eighty-two 
feet  six  inches,  from  the  west  side  of  the  said  Eighth  street, 
and  commencing  at  the  distance  of  one  hundred  and  nineteen 
feet  six  inches,  from  the  south  side  of  Chestnut  street,  and  running 
parallel  with  the  said  Chestnut  street,  to  the  depth  aforesaid  ; 
situate  between  the  said  Chestnut  street  and  George  street — the 
privilege  whereof  in  common  with  the  said  Edward  Shippen  Burd, 
his  heirs  and  assigns,  either  has  been  or  is  intended  to  be  granted  to 
John  Sims,  of  the  said  city,  painter,  together  with  the  privilege  of 
building  over  the  said  alley,  to  the  depth  of  forty-two  feet  from 
the  west  side  of  Eighth  street  aforesaid.  Now  it  is  hereby  agreed 
by  and  between  the  said  parties,  that  in  consideration  of  the  said 
Edward  Shippen  Burd's  permitting  the  said  Thomas  Carstairs  to 
use  the  said  alley  as  a  passage  and  water-course,  in  common  with 
the  said  E.  S.  Burd  and  John  Sims,  and  the  heirs  and  assigns  of 
the  said  E.  S.  Burd,  he,  the  said  Thomas  Carstairs,  and  his  heirs 
will,  and  he  doth  hereby  in  consideration  of  the  premises,  and  of 
one  dollar  to  him  in  hand  paid  by  the  said  E.  S.  Burd,  grant,  cove- 
nant, agree  to  and  with  him,  his  heirs  and  assigns,  by  these  presents, 
that  he.  the  said  Thomas,  will  open  and  leave  out  forever,  adjoining 
the  said  alley,  on  the  south,  a  strip  of  ground  one  foot  in  front  on 
the  said  Eighth  street,  and  extending  eighty-two  feet  six  inches  in 
depth,  westward,  in  the  clear ;  so  as  to  widen  the  said  alley  from 
two  feet  six  inches,  to  three  feet  six  inches,  in  the  clear,  of  the 
depth  aforesaid ;  for  the  common  use  and  benefit  of  the  said  par- 
ties, to  these  presents,  their  heirs  and  assigns  forever.  And  the 
said  Thomas  Carstairs  in  consideration  aforesaid,  doth  hereby  grant 
unto  the  said  E.  S.  Burd,  his  heirs  and  assigns,  the  right  and  priv- 
ilege of  building  over  and  under  the  said  one  foot  of  ground,  front- 
ing upon  Eighth  street,  as  aforesaid,  to  the  depth  of  forty-two  feet, 
westward  from  Eighth  street,  to  the  end  that  the  said  E.  S.  Burd 
may  grant  the  same  privilege  of  building  over  and  under  the  same 
one  foot  of  ground  to  the  said  John  Sims  in  fee." 

On  the  7th  of  December,  1815,  E.  S.  Burd,  by  indenture  of 
that  date,  conveyed  to  George  Murray,  two  messuages  and  lots 
described  as  follows : 

"  Two  certain  contiguous  three-story  brick  messuages  or  tene- 
ments and  lot  or  piece  of  ground  thereunto  belonging,  situate  on 
the  south  side  of  Chestnut  street,  between  Eighth  and  Ninth 
streets  from  Delaware,  in  the  city  of  Philadelphia,  containing  in 
breadth  east  and  west  on  the  said  Chestnut  street,  thirty-three  feet, 
and  extending  in  depth  southward  on  the  east  side  thereof,  one 
hundred  and  nineteen  feet  six  inches,  to  a  three  feet  and  a  half 
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wide  alley,  leading  into  said  Eighth  street ;  thence  extending  along 
the  said  alley  westward  parallel  with  the  said  Chestnut  street,  six- 
*1Q71  teen  ^eet  8*x  incnes»  *thence  extending  southward  parallel 
'  with  the  said  eighth  street,  two  feet  six  inches  along  the 
western  boundary  of  the  said  northernmost  part  of  the  said  alley  : 
thence  westward  parallel  with  the  said  Chestnut  street,  sixteen 
feet  six  inches:  thence  northward  one  hundred  and  twenty-two  feet 
to  Chestnut  street;  thence  eastward  along  the  south  side  of  Chest- 
nut, thirty-three  feet  to  the  place  of  beginning :  bounded  westward 
by  other  ground,  now  of  the  said  George  Murray,  northward  by 
the  said  Chestnut  Street,  eastward  partly  by  a  messuage  and  lot  of 
ground  now  or  late'  of  Edward  Bonsall,  partly  b}T  ground  now  or 
late  of  John  Sims,  and  partly  by  part  of  the  end  of  the  said  three 
feet  and  a  half  wide  alley,  and  southward  partly  by  the  said  alley, 
and  partly  by  ground  of  Thomas  Carstairs." 

The  deed  then  recited  the  conveyance  of  this  lot  to  E.  S.  Burd, 
and  proceeded  : 

"  And  the  said  Edward  Shippen  Burd  left  open  the  south-east- 
ernmost part  of  the  aforesaid  lot  fronting  on  Eighth  street,  of  the 
breadth  of  two  feet  six  inches  on  the  said  Eighth  street,  by  eighty- 
two  feet  six  inches  in  depth,  for  an  alley ;  and  in  and  by  a  certain 
instrument  of  writing  bearing  date  the  twentieth  day  of  May,  one 
thousand  eight  hundred  and  nine,  recorded  in  deed  book  J.  C.,  No. 
3,  p.  216,  &c.,  did  agree  to  permit  the  said  Thomas  Carstairs  to 
use  the  said  alley  as  a  passage-way  and  water-course;  and  the  said 
Thomas  Carstairs  did  therein  covenant  and  grant  to  and  wi'th  the 
said  Edward  Shippen  Burd,  his  heirs  and  assigns,  to  leave  open 
forever  adjoining  the  said  alley  on  the  south  side  thereof,  a  strip  of 
ground  one  foot  in  front  on  the  said  Eighth  street,  and  extending 
eighty-two  feet  six  inches  in  depth  westward,  in  the  clear,  so  as  to 
widen  the  said  alley  to  three  feet  six  inches  in  the  clear,  for  the 
benefit  of  the  said  Edward  Shippen  Burd  and  Thomas  Carstairs, 
their  heirs  and  assigns  forever ;  and  also  granting  to  the  said  Ed- 
ward Shippen  Burd  his  heirs  and  assigns,  the  right  and  privilege 
of  building  over  and  under  the  said  one  foot  of  ground  fronting 
upon  Eighth  street,  aforesaid,  to  the  depth  of  forty-two  feet ; 
which  right  and  privilege  of  building  over  and  under  the  said  one 
foot  of  ground  to  the  depth  of  forty-two  feet  from  Eighth  street  as 
aforesaid,  leaving  at  least  nine  feet  headway  in  the  clear,  together 
with  the  privilege  of  building  over  and  under  the  northernmost 
part  of  the  said  alley,  that  is  to  say  two  feet  six  inches  in  breadth, 
to  the  depth  of  forty-two  feet  from  Eighth  street  aforesaid,  leaving 
at  least  nine  feet  headway  in  the  clear,  together  with  the  common 
use  and  privilege  of  the  said  three  feet  and  a  half  wide  alley  lead- 
ing into  said  Eighth  street  as  a  passage-way  and  water-course,  the 
said  Edward  Shippen  Burd  hath  granted  with  the  remainder  of  the 
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said  Eighth  street  lot  adjoining  the  said  alley  to  the  northward  unto 
John  Sims,  his  heirs  and  assigns, — TOGETHER  with  the  free  and 
common  use  and  privilege  of  the  said  three  feet  and  a  half  wide 
alley,  and  of  a  water-course  over  and  along  the  *same,  and  r*ina 
the  right  of  soil  of  the  northernmost  part  of  the  said  alley,  ' 
left  open  by  the  said  Edward  Shippen  Burd  as  aforesaid ;  subject, 
however,  to  the  privileges  granted  therein  to  the  said  Thomas 
Carstairs  and  John  Sims,  their  heirs  and  assigns  respectively  ;  and 
together  with  the  ways,  waters,  water-courses,  and  appurtenances 
whatsoever  thereunto  belonging  or  in  any  wise  appertaining,"  &c. 

At  the  date  of  this  conveyance  to  him,  George  Murray  was  seised 
of  three  messuages  and  lots  of  ground,  situate  on  the  south  side  of 
Chestnut  street,  adjoining  to  the  west  the  lots  conveyed  to  him  by 
Burd,  and  containing  together  in  front  on  Chestnut  street,  60  feec, 
and  in  depth  148  feet,  to  a  20  feet  court,  communicating  with  an 
alley  leading  into  George  street,  and  having  a  right  of  way  through 
the  court  and  alley  into  George  street. 

At,  or  shortly  after,  the  date  of  the  conveyance  to  him  from 
Burd,  Murray  was  also  seised  of  three  messuages  and  lots  of  ground, 
situate  on  the  north  side  of  George  street,  immediately  south  of  the 
three  messuages  and  lots  on  Chestnut  street,  and  communicating 
with  the  twenty  feet  wide  court. 

On  the  26th  of  September  1817,  George  Murray  conveyed  to 
Nicholas  Biddle  in  fee  the  three  messuages  and  lots  on  Chesnut 
street,  by  the  following  description  : 

"  Beginning  at  a  point  in  the  south  line  of  Chestnut  street,  at 
the  distance  of  ninety-nine  feet  west,  from  the  west  side  of  Dela- 
ware Eighth  street,  thence  south  by  other  ground  of  George  Mur- 
ray, intended  to  be  conveyed  this  day  to  Nicholas  Biddle,  118  feet 
6  inches,  to  an  alley  3  feet  6  inches  wide  leading  east  into  Eighth 
street,  thence  west  along  the  north  side  of  said  alley  5  feet  9  inches 
to  a  point,  thence  south  along  said  alley,  5  feet  3  inches  to  a  point, 
•where  said  alley  is  only  three  feet  wide  in  the  clear,  thence  west 
along  said  alley  37  feet  9  inches  to  a  point,  thence  south  along  the 
west  end  of  said  alley  parallel  with  Eighth  street,  3  feet  to  the  line 
of  other  ground  of  said  George  Murray,  thence  west  by  the  same, 
16  feet  6  inches  to  the  line  of  ground  now  or  late  of  John  Brown, 
thence  north  by  the  same  126  feet  9  inches  to  Chestnut  street, 
thence  along  Chestnut  street  60  feet  to  the  place  of  beginning. 
Together  with  the  common  use  and  privilege  of  the  said  alley  and 
of  a  water-course  over  and  along  the  same  at  all  times  thereafter, 
forever." 

On  the  22d  of  July  1821,  Nicholas  Biddle  conveyed  to  James 
Craig  in  fee  the  easternmost  of  the  three  messuages  and  lots  so 
conveyed  to  him  by  Murray,  containing  in  front  on  Chestnut  street 
20  feet,  and  extending  back  to  the  said  alley  leading  eastward  into 
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Eighth  street,  which  alley  bounds  it  on  the  south.  "  Together 
with  the  common  use  and  privilege  of  the  said  alley  and  of  a  water- 
course therein  at  all  times  hereafter  forever." 
*1991  *^n  l^e  ^k  of  November  1822,  Nicholas  Biddle  con- 
'  veyed  to  Nathan  Shoemaker  the  messuage  and  lot  next  to 
the  west,  containing  20  feet  in  front  on  Chestnut  street,  by  123  feet 
deep  to  an  alley  where  the  same  is  3  feet  wide :  bounded  south  by 
the  said  alley  :  "Together  with  the  common  use  and  privilege  of 
said  alley  leading  into  Eighth  street,  and  of  a  water-course  therein 
at  all  times  forever." 

On  the  12th  of  January  1833,  Nicholas  Biddle  conveyed  to 
Sarah  Care  the  westernmost  of  the  three  messuages  and  lots,  of  the 
same  dimensions  both  as  to  breadth  and  depth,  and  with  the  same 
use  and  privilege  of  the  alley  leading  into  Eighth  street  as  a  way 
and  water-course. 

On  the  26th  of  November  1822,  J.  G.  Tryon,  sheriff  of  the  city 
and  county  of  Philadelphia,  conveyed  to  George  Blight  in  fee  two 
contiguous  three-story  brick  messuages  and  lots  on  the  north  side 
of  George  street,  between  Eighth  and  Ninth,  beginning  in  George 
street,  at  119  feet  from  Eighth,  thence  northward  30  feet,  thence 
eastward  10  feet,  thence  north  38  feet,  thence  west  50  feet,  thence 
south  68  feet  to  George  street,  thence  by  George  street  east  40  feet 
to  the  place  of  beginning,  which  had  been  taken  in  execution  and 
sold  as  the  property  of  George  Murray. 

On  the  28th  of  December  1822,  Sheriff  Tryon  conveyed  to 
George  Blight  in  fee  a  three-story  brick  messuage  and  lot  on  the 
north  side  of  George  street,  between  Eighth  and  Ninth,  containing 
in  front  on  George  street  20  feet,  and  in  length  or  depth  108  feet, 
reciting  that  it  was  the  easternmost  of  three  messuages  and  lots 
containing  together  in  front  60  feet  and  in  length  or  depth  108 
feet ;  the  other  two  of  the  said  messuages  and  lots  having  been  con- 
veyed to  the  said  George  Blight  by  the  said  Jacob  G.  Tryon, 
sheriff,  by  deed  poll  dated  November  22d  1822 ;  and  also  another 
messuage  and  lot  adjoining  the  above,  containing  in  breadth  on 
George  street  19  feet  9  inches,  and  in  length  46  feet.  "  Together 
with  the  privilege  of  the  said  three  feet  six  inches  wide  alley,  and 
two  feet  six  inches  wide  alley,  and  all  other  the  ways,  rights,  &c., 
in  the  same  full,  free  and  ample  manner,  &c.,  as  the  said  George 
Murray  had  and  held  the  same." 

In  the  year  1835,  a  controversy  having  arisen  between  the  then 
owners  of  the  houses  and  lots  on  Chestnut  street  and  George  street 
on  the  one  part,  and  the  owners  of  the  houses  and  lots  on  Eighth 
street  on  the  other  part,  respecting  the  right  to  use  the  alley 
leading  into  Eighth  street,  the  following  agreement  was  entered 
into. 

"  Whereas  a  dispute  has  arisen  between  James  Carstairs  and 
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the  heirs  and  legal  representatives  of  John  Sims,  on  the  one  side, 
arid  the  several  owners  of  property  adjoining  an  alley  on  the  west 


side  of  *Eighth  street,  between  George  and  Chestnut  streets, 
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as  to  the  right  of  said  owners  of  property  so  situated,  to 
make  use  of  said  alley  as  a  water-course,  passage  or  otherwise  ;  and 
whereas  the  said  Carstairs  and  heirs  and  representatives  of  Sims, 
have,  in  order  to  prevent  any  bar  to  the  rights  which  they  claim, 
obstructed  said  alley  and  water-course,  and  are  about  to  cut  off  the 
pipe  which  conducts  the  Schuylkill  water  along  said  alley  to  some 
of  the  property  aforesaid.  And  whereas  the  said  disputants  are 
willing  to  conduct  the  litigation  with  the  least  possible  inconven- 
ience to  each  other,  and  to  bring  the  question  to  a  speedy  judicial 
determination.  Now,  therefore,  it  is  agreed  by  the  subscribers 
hereto,  that  the  said  Caretairs  and  heirs  and  representatives  of 
Sims,  shall  immediately  remove  all  obstructions  to  said  alley  and 
water-course,  and  permit  said  conduit  pipe  to  remain  as  it  now  is; 
and  it  is  further  agreed,  that  the  lapse  of  time  shall  be  considered 
to  have  ceased  from  the  fourteenth  day  of  February  1835,  the  time 
when  the  said  obstructions  were  first  erected,  and  the  rights  of  the 
parties  shall  in  all  judicial  proceedings  in  regard  to  said  alley,  be 
considered  and  regarded  as  they  then  were,  and  that  the  said  Car- 
stairs,  and  heirs  and  representatives  of  Sims,  shall  be  entitled  to 
every  advantage  which  those  obstructions  so  made,  and  as  regards 
said  water-pipe  intended  to  be  made,  and  which  is  hereby  con- 
sidered to  be  made,  would  give  them  if  continued  down  to  the  time 
of  final  adjudication  ;  and  it  is  further  agreed  that  an  action  of  tres- 
pass shall  be  brought,  wherein  James  Carstairs  shall  be  plaintiff, 
and  the  said  claimants  of  a  right  of  way,  &c.,  who  may  be  subscri- 
bers, defendants,  in  which  action  issue  shall  be  taken  on  the  right 
of  all  or  any  of  the  said  defendants  to  use  said  alley,  and  all  the 
said  parties  shall  abide  the  determination  of  said  action  in  regard 
to  their  said  respective  rights." 

This  action  having  accordingly  been  brought,  the  plaintiff 
declared  in  trespass  quare  clau&um  fregit,  &c.,  and  the  defendants 
pleaded  that  "they  were  respectively  entitled  to  a  right  of  way 
and  water-course  through,  over,  and  along  the  close  in  the  said 
declaration  mentioned;  and  in  the  exercise  of  the  said  right  of  way 
they  did,"  &c. 

Issue  was  joined  upon  this  right;  and  the  cause  came  .on  for 
trial,  before  Jones,  J.,  on  the  7th  of  November  1H38,  when  the 
defendants  gave  in  evidence  the  agreement  between  the  parties, 
under  which  the  suit  was  brought,  and  the  several  deeds  under 
which  they  claimed. 

They  then  produced  Dr.  Nathan  Shoemaker,  who  testified  as 
follows : 

"  I  was  the  owner  of  one  of  these  pieces  of  property ;  I  had  the 
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uninterrupted  use  of  the  alley  while  I  lived  in  the  house,  botn  as  a 
water-course  and  for  other  purposes ;  there  was  a  pipe  laid  in  the 
*9011  a^ey  *while  I  occupied,  for  the  conveyance  of  Schuylkill 
-"  water  to  the  premises.  James  Carstairs  called  upon  me 
some  time  in  the  summer  of  1834,  and  inquired  of  me  if  I  would 
be  willing  to  join  in  the  expense  of  laying  a  pipe  up  the  alley. 
The  pipe  was  laid  by  agreement  accordingly  as  had  been  agreed 
upon  by  the  parties,  for  which  I  paid  my  proportion  of  the  expense; 
I  recollect  Robert  Looney  rendering  this  bill  to  me ;  it  is  dated 
August  4th  1834.  I  paid  my  proportion  of  it ;  I  paid  one-fourth  at 
least ;  I  paid  all  that  was  apportioned  to  me ;  no  opposition  was 
made  during  the  time  I  lived  there,  nearly  fourteen  years,  and  I 
enjoyed  the  uninterrupted  use  of  the  alley  until  within  a  few  months 
before  I  left  it,  when  it  was  boarded  up  by  somebody,  and  I  was 
subjected  to  considerable  inconvenience  as  respects  water.  There 
was  a  leaden  pipe  running  up  the  alley  at  the  time  Miss  Care  pur- 
chased :  it  went  up  the  alley  across  Swaim's  lots ;  all  the  houses 
on  Chestnut  street  were  supplied  from  that  pipe  at  that  time :  the 
iron  pipe  was  laid  as  far  as  the  property  of  Smith,  Cavstairs,  and 
Swaim  ;  I  attached  a  leaden  pipe  to  the  iron  pipe  and  carried  it  up 
to  my  house ;  I  believe  that  Miss  Care  is  now  supplied  from  Chest- 
nut street.  By  Swaim's  I  mean  the  two  houses  immediately  east 
of  Fontanges's." 

Robert  Looney,  another  witness  for  the  defendants,  testified  as 
follows : 

"  In  the  summer  of  1834,  I  was  called  on  by  Mr.  James  Smith, 
who  represents  one  of  the  houses  on  Eighth  street,  No.  40,  next  to 
Mr.  Carstairs ;  he  informed  me  that  a  new  pipe  was  wanted  up  the 
alley  in  lieu  of  the  old  one ;  that  he  had  obtained  the  consent  of 
Dr.  Shoemaker  and  Dr.  Swaim  ;  that  a  majority  were  agreed  that 
I  should  put  the  pipe  in.  Dr.  Swaim,  Mr.  Carstairs,  and  Mr. 
Smith,  each  paid  me  his  proportion  of  my  bill  for  the  pipe ;  this  is 
my  bill  dated  Aug.  4th  1834  ;  it  was  paid ;  Dr.  Shoemaker  paid  me 
seventeen  dollars  and  fourteen  cents ;  I  think  Mr.  Carstairs  paid 
me,  and  very  pleasantly  too  ;  each  paid  a  proportion  of  what  passed 
them  ;  all  paid  in  proportion  as  it  passed  Mr.  Carstairs's  ground ; 
the  iron  pipe  according  to  this  bill,  extends  from  the  centre  of 
Eighth  street,  ninety-five  and  a  half  west,  and  there  is  a  piece  of 
strong  lead  pipe  which  is  used  between  the  public  and  private  iron 
pipes,  which,  perhaps,  would  make  it  go  further  a  foot  or  two  ; 
there  is  pipe  beyond  the  ninety-five  feet  west  communicating  with 
the  houses  on  Chestnut  street,  or  some  of  them ;  it  supplies  Dr. 
Swaim's  two  houses,  and  Dr.  Shoemaker  ;  I  know  nothing  of  the 
others  on  Chestnut  street ;  two  others  on  Eighth  street  are  supplied 
by  this  pipe,  Mr.  Carstairs  and  Mr.  Sims.  The  lead  pipe  is  in  the 
ground  west  of  the  iron  pipe ;  I  believe  it  conducted  to  Dr.  Shoe- 
maker ;  we  connected  the  iron  pipe  with  that  lead  pipe." 
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The  defendants  then  offered  in  evidence  Poulson's  American 
Daily  *Advertiser,  of  December  4th  1822,  containing  a  r*ono 
notice  by  the  sheriff  of  the  .gale  of  Murray's  property ;  ' 
which  was  objected  to  by  the  counsel  for  the  plaintiff,  and  rejected 
by  the  court,  who,  at  the  request  of  the  defendant's  counsel,  noted 
their  objection  to  its  reception. 

The  defendants  then  examined  Nicholas  Biddle,  who  deposed  as 
follows : 

"  I  was  owner  of  property  on  Chestnut  street,  which,  in  the 
autumn  of  1817,  I  purchased  from  George  Murray ;  I  resided 
there  three  or  four  years ;  during  my  residence  the  little  alley  run- 
ning into  Eighth  street,  was  used  by  all  those  five  houses,  as  an 
outlet  into  Eighth  street ;  the  water  ran  through  it ;  the  wood  was 
brought  through  it ;  there  was  no  other  way  ;  the  front  on  Chest- 
nut street  was  closed ;  I  refer  to  1817,  and  all  the  time  I  occupied 
it;  I  contributed  to  the  repairs  of  the  alley;  this  receipt  is  in  my 
handwriting;  (receipt  by  Mr.  Sims,  January  4th  1821);  the  right 
of  way  never  was  questioned  during  my  ownership  or  occupancy  ; 
the  first  I  knew  was  Dr.  Shoemaker  telling  me  of  it.  I  owned  the 
two  houses  belonging  to  Dr.  Swaim,  Mr.  Fontanges,  &c. ;  I  occu- 
pied Nos.  108  and  110.  I  have  a  memorandum,  from  my  book  of 
entries,  of  charges  on  house  No.  110;  "  1821,  April  19th,  paid 
James  S.  Ewing  for  laying  pipe  in  Eighth  street;  J.  C.  and 
N.  B.  paying  one-half,  Messrs.  Carstairs  and  Sims,  one-half — 
$5.50." 

The  defendants  then  read  in  evidence  the  receipt  of  John  Sims, 
as  follows: 

"  Received  of  N.  Biddle,  Jan.  4th  1821,  four  dollars  and  sixty- 
eight  cents,  being  his  and  Mr.  James  Craig's  proportion  of  the  bill 
of  Wm.  Louderback  for  paving  the  alley  in  Eighth  street. 

$4.68.  JOHN  SIMS." 

The  defendant's  counsel  then  submitted  the  following  points,  upon 
which  they  requested  the  charge  of  the  court,  viz. : 

1.  That  under  the  deeds  given  in  evidence,  the  defendants,  or 
some  of  them,  had  a  right  of  way  in  the  alley  in  question. 

2.  That  if  the  right  did  not  pass  by  the  deed,  yet  from  the  evi- 
dence in  the  case,  the  jury  might  presume  a  grant  of  a  right  of  way 
to  the  defendants  or  some  of  them. 

3.  That  the  plaintiffs  were  equitably  estopped  from  contesting 
the  defendant's  right  of  way,  by   the  facts  proven   respecting  the 
water-pipes,  paving  of  the  alley,  &c. 

The  court  charged  the  jury  as  follows: 

"The  defendants   in   this  c:ise,  have  given   in  evidence  several 
*deeds  and  writings,  for  the  purpose  of  showing  that  they 
have  title  by  deed  to  the  right  of  way  in  question.     It  is 
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the  duty  of  the  court  to  put  a  construction  upon  those  deeds  and 
writings,  and  I  give  it  to  you  as  a  matter  of  law,  that  the  defend- 
ants have  not  title  to  the  right  of  way  in  question  under  them. 

The  next  question  is,  whether  the  defendants  have  acquired  a 
right  to  this  alley  by  adverse  use  and  occupancy.  From  a  user  of 
the  alley  for  twenty  years  by  the  defendants,  you  may  presume  a 
grant  of  a  right  of  way,  but  not  from  any  less  period.  There  is  no 
evidence  of  any  such  user.  Another  question  has  been  raised,  viz., 
whether  the  evidence  in  the  cause,  of  the  plaintiflf's  having  called 
upon  the  other  parties  to  contribute  towards  the  expense  of  repair- 
ing the  water-pipes,  is  sufficient  to  estop  him  from  asserting  his 
right  to  the  alley  exclusively  of  the  defendants;  my  answer  is  that 
the  plaintiff  is  not  estopped.  These  points  are  reserved  for  the 
decision  of  the  court  in  bane ;  your  verdict,  therefore,  ought  to  be 
for  the  plaintiff.  As  the  object  of  this  suit  is  to  try  a  right,  you 
will  assess  nominal  damages." 

The  counsel  for  the  plaintiff  here  interposed,  and  objected  to  so 
much  of  the  charge  as  informed  the  jury  that  they  ought  to  find  for 
the  plaintiff,  and  desired  that  the  court  should  leave  it  to  the  jury 
to  find  their  verdict,  whereupon  the  court  told  the  jury  "to  find 
their  verdict." 

After  argument  upon  the  reserved  points,  the  District  Court 
gave  judgment  upon  the  verdict;  whereupon  this  writ  of  error  was 
taken. 

The  following  errors  were  assigned. 

The  learned  judge,  who  tried  the  cause  below,  erred  in  refus- 
ing to  admit  in  evidence,  upon  the  trial,  the  sheriff's  advertisement 
of  the  sale  of  part  of  the  premises,  to  which  the  alley  led,  of  which 
the  right  of  way  was  in  controversy  in  the  cause. 

2.  The  learned  judge,  who  tried  the  cause,  erred  in  refusing  to 
charge  the  jury  as  requested  in  writing  by  the  plaintiff's  counsel: 
that  the  defendants,  or  some  of  them,  had  a  right  of  way  in  the 
alley  in  question,  under  the  deeds  given  in  evidence. 

3.  The  learned  judge  erred  in  charging  the  jury  that  the  defend- 
ants had  not  title  to  the  right  of  way  in  question  under  the  deeds 
and  writings  given  in  evidence  by  them. 

4.  The  learned  judge,  who  tried  the  cause,  erred  in  refusing  to 
charge  the  jury  as  requested  in  writing  by  the  plaintiff's  counsel, 
that  if  the  right  of  way  did  not  pass  by  the  deed,  yet  that  from  the 
evidence  in  the  case,  the  jury  might  presume  a  grant  of  a  right  of 
way  to  the  defendants  or  some  of  them. 

*2041  *^'  ^e  learned  judge,  who  tried  the  cause,  erred  in 
'  charging  the  jury,  that  from  a  user  of  the  alley  for  twenty 
years  by  the  defendants,  the  jury  might  presume  a  right  of  way,  but 
not  from  any  less  period;  and  that  there  was  no  evidence  of  any 
such  user. 
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6.  The  learned  judge,  who  tried  the  cause,  erred  in  refusing  to 
charge  the  jury  as  requested  in  writing  by  the  defendant's  counsel, 
that   the   plaintiffs   were   equitably   estopped  from   contesting    the 
defendant's  right  of  way,  by  the  facts  proved  respecting  the  water- 
pipes,  paving  of  the  alley,  &c. 

7.  The  learned  judge,  who  tried  the  cause,  erred  in  charging  the 
jury  that  the  evidence  in  the  cause  of  the  plaintiff's  having  called 
upon  the  other  parties  to  contribute  towards  the  expense  of  repair- 
ing the  water-pipes  was  not  sufficient  to  estop  him  from  asserting 
his  right  to  the  alley,  exclusively  of  the  defendants. 

8.  The  learned  judge,  who  tried  the  cause,  erred  in  charging  the 
jury  that  their  verdict  ought  to  be  for  the  plaintiff  below,  and  after- 
wards in   directing  them   to  find  their   verdict ;    leaving  it  to  be 
inferred  that -they  must  find  for  the  plaintiff  below;   and  taking 
from   them  the  consideration   of  the  facts  showing  the  equitable 
estoppel  of  the  plaintiffs  below. 

9.  The  verdict  of  the  jury  and  judgment  of  the  court  were 
against  law  and  evidence.  ' 

10.  The  judgment  of  the  court  below  was  for  the  plaintiff'  below, 
whereas  it  should  have  been  for  the  defendants  below." 

Mr.  H.  Binney,  Jr.,  for  the  plaintiffs  in  error. 

1.  The  defendants  below  claimed  a  right  to  use  this  alley  under 
their  deeds.  In  1815  Burd  conveyed  to  5lurray  two  lots  of  ground, 
containing  together  in  front  on  Chestnut  street  33  feet,  together 
with  the  free  and  common  use  of  this  alley  and  the  soil  of  the 
northern  2  feet  6  inches.  At  this  time  Murray  was  the  owner  of  the 
houses  and  lots  situate  in  Chestnut  street  west  of  the  lots  conveyed 
to  him  by  Burd;  and  also  of  the  houses  and  lots  in  George  street, 
all  of  which  are  now  owned  by  the  plaintiff's  in  error.  In  1817 
Murray  conveyed  to  Nicholas  Biddle,  together  with  the  common 
use  and  privilege  of  the  alley,  and  of  a  water-course  over  and  along 
the  same.  It  is  contended  on  the  part  of  the  plaintiffs  in  error 
that  they  derived  a  right  to  the  use  of  the  alley  from  this  con- 
veyance. The  language  of  the  deed  of  1809  from  Burd  to  Sims  is 
peculiar  und  remarkable,  "  Together  with  the  free  use  and  privilege 
of  the  said  alley,  in  common  with  the  said  E.  S.  Burd,  his  heirs 
and  assigns,  and  those  to  whom  he  may  grant  the  privilege."  The 
property  conveyed  was  bounded  on  the  north  by  other  ground  of 
Burd.  There  is  nothing  in  this  deed  to  show  that  the  2  feet  6 
inches  alley  was  intended  to  be  limited  in  its  use  as  appurtenant  to 
the  ground  *upon  the  alley.  Nor  is  there  anything  in  the  r  fi)^r 
agreement  with  Carstairs  to  make  the  alley  a  mere  appurte-  * 
nance  to  the  ground  on  both  sides.  The  words  are  not,  as  they 
usually  are,  to  E.  S.  Burd,  his  heirs  and  assigns,  "  owners  and 
occupiers"  of  the  adjoining  ground,  but  to  him,  "  his  heirs  and 
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assigns,"  generally.  The  case  is  distinguishable  from  Kirkham  v. 
Sharpe,  1  Whart.  335.  The  right  of  soil  in  the  2  feet  6  inches  ia 
certainly  not  in  the  plaintiffs  below,  yet  they  have  attempted  to 
deprive  the  defendants  of  the  right  of  laying  pipes  under  the  sur- 
face. Mr.  Burd  might  have  granted  the  right  of  way  in  gross,  if 
he  pleased.  Yelverton  159 ;  Tomlin  794.  Carstairs  made  the 
agreement  with  full  notice  of  the  right  reserved  by  Mr.  Burd  to 
grant  a  participation  of  the  alley  to  any  other  person. 

2.  The  defendants  claimed  a  right  by  virtue  of  the  presumption 
arising  from  lapse  of  time  in  analogy  with  the  statute  of  limitations. 
From  1817  to  1835,  more  than  seventeen  years,  there  was  clear 
evidence  of  undisturbed  use:   and  there  was  evidence  from  which 
the  jury  might  have  been  allowed  to  presume  an  user  as  far  back 
as  1815,  nearly  twenty  years  before  the  obstruction  of  the  way  by 
the  plaintiffs.     In  a  question  of  presumption  arising  from  a  lapse 
of  time,  less  than  twenty-one  years,  evidence  of  acts  of  ownership 
and  of  admission  of  right  ought  to  be  thrown  into  the  scale ;  and 
the  jury  ought  to  have  been  told  that  they  were  entitled  to  weight. 
Eldridge  v.  Knott,  Cowp.  414;    Bealy  v.  Shew,  6  East  208;    Doe 
v.  Wilson,  11  Id.  56 ;    3  Kent's  Comm.  450 ;    Ricard  u.  Williams, 
7  Wheat.   109 ;  Morris  Aqueduct  Case,  4  W.   C.  G.  Rep.  601 ; 
Tilghman  y.  Fisher,  9  Watts  441. 

3.  The  plaintiffs  below  were  equitably  estopped  from  contesting 
the  rights  of  the  defendants  by  the  facts  given  in  evidence  of  contri- 
bution to  the  paving  of  the  alley,  &c.     Neal  v.  Parkins,  1  Esp. 
N.  P.  C.  229;   Canal  Co.  v.  Lloyd,  18  Ves.  514;  King  v.  North- 
rop, 3  Term  Rep.  300 ;  Ewing  v.  Desilver,  8  S.  &  R.  92 ;  Rerick 
v.  Kern    14  Id.   267;  Lefevre  v.  Lefevre,  4  Id.  241;   1  Story's 
Equity  378. 

4.  The  advertisement  of  the  sheriff,  which  was  rejected  on  the 
trial,  might  have  been  admitted  on  the  ground  that  it  was  an  act  of 
of  official  duty,  whether  evidence  of  notice  or  not.     Tupper  v.  Tay- 
lor, 6  S.  &  R.  173  ;  1  Starkie,  173. 

Mr.  Gerhard  and  Mr.  F.  W.  ffubbell,  for  the  defendants  in 
error.  The  question  below  was  merely  of  the  right  of  way.  The  sub- 
ject of  the  right  to  lay  pipes  and  make  use  of  the  alley  as  a  water- 
course was  not  litigated. 

1.  There  was  clearly  no  right  under  the  deeds.  The  right  must 
be  appurtenant,  and  could  not  exist  in  gross.  The  reservation  to 
Mr.  Burd  and  those  to  whom  he  might  grant  the  right,  plainly 
refers  to  the  grant  to  Sims.  The  language  in  the  deed  to  Sims  is 
*20fil  restrained  *by  the  deed  to  Carstairs.  It  may  be  conceded 
J  that  the  words  give  a  power  to  license ;  but  they  are  modi- 
fied by  the  contract  with  Carstairs.  The  case  of  Kirkham  v.  Sharp 
is  in  point,  and  conclusive. 
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2.  The  word  "  presumption"  has  been  inaccurately  used  both  by 
text  writers  and  judges.     2  Starkie  679,  680.     There  is  a  differ- 
ence between  a  license  and  an  incorporeal  hereditament.     A  right 
of  way  cannot  depend  upon  a  license.     The  case  of  Rerick  v.  Kern 
shows  and  explains  the  distinction.     Cook  v.  Stearns,   11  Mass. 
537;    Taylor  v.    Water,   Chitty's   Gen.    Prac.    339;    Collam    v. 
Hocker,  1  Itawle  111.     A  parol  license  is  all  that  could  be  pre- 
sumed here  from  the  evidence ;  and  that  is  necessarily  revocable. 
There  was  no  evidence  to  go  to  the  jury  on  the  subject  of  the  pre- 
sumption of  a  deed.     Dyer  v.  Depui,  5  Whart.  584;  Summerville 
v.  Holliday,  1  Watts  519;    Hoy  v.  Sterrett,  2  Id.  330;  McKellip 
v.  Mcllhenny,  4  Id.  324 ;   Alexander  v.  Kerr,  2  Rawle  89. 

3.  There  can  be  no  estoppel,  either  equitable  or  otherwise,  from 
the  circumstances  of  the  case  in  evidence.     The  small  contributions 
for  repairing  the  pavement,  indicate  perhaps  a  temporary  license, 
but  nothing  more.     The  iron  pipes  may  be  considered  permanent, 
but  they  were  not  in  question.     The  cases  cited  upon  this  point 
upon  the  other  side  went  upon  the  ground  of  fraud  ;  which  cannot 
be  imputed  here. 

4.  The  advertisement  was  clearly  not  admissible.     Beltzhoover 
v.  Blackstock,  3  Watts  20. 

[The  counsel  were  stopped  on  this  point.] 

Mr.   T.  I.  Wharton,  in  reply. 

The  litigation  below  was  not  of  the  right  of  way  only,  but  also 
of  the  right  to  use  the  alley  above  as  a  water-course  or  drain,  and 
below  the  surface  for  pipes  of  conduit.  This  appears  plainly  from 
the  agreement  of  the  parties  and  the  pleadings. 

The  case  of  Kirkham  v.  Sharpe  is  distinguishable  from  this  by 
the  circumstance,  among  others,  of  the  stable-wall  which  is  men- 
tioned by  the  Chief  Justice  in  his  opinion  as  serving  as  a  terminus 
or  limit  to  the  alley.  Besides,  there  are  no  words  here  giving  the 
"full  and  free"  privilege  of  the  alley,  which  were  relied  on  in  that 
case.  The  power  was  not  exhausted  by  the  grant  of  Burd  to 
Murray.  The  judge  ought  to  have  left  it  to  the  jury  upon  the 
circumstances  to  presume  a  grant.  Folk  v.  Beidleman,  6  Watts 
339.  The  principle  of  the  rule  of  equitable  estoppel  is  applied  to 
many  cases  in  the  books ;  such  as  standing  by  and  seeing  property 
sold  without  notice;  allowing  a  man  to  build  on  the  land  of  the 
party,  or  encouraging  him  to  make  repairs.  This  rule  is  enforced 
as  between  the  original  parties ;  but  this  is  a  stronger  case  for  the 
application  of  it,  because  it  appears  that  the  present  owners  of  the 
property  bought  under  a  full  belief  that  there  was  a  right  of  way 
and  of  a  water-course ;  and  if  the  *alley  is  now  closed  against  r*oo7 
them  they  will  have  no  outlet.  As  to  the  amount  of  the  "• 
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contribution  for  expenses,  that  is  never  weighed.     But  here  there 
was  evidence  of  several  payments. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Two  principal  subjects  of  direction  are  com- 
prised in  the  assignment  of  errors.  Mr.  Burd's  reservation  of  a 
right  in  the  alley  for  himself  and  his  grantees,  subsequentlv  con- 
firmed by  the  plaintiff, — and  the  defendants'  adverse  enjoyment  of 
the  alley,  in  connection  with  their  contribution  to  the  expenses  of 
keeping  it  in  order,  on  a  common  understanding  that  all  were  liable 
for  their  proportion  of  it. 

By  the  conveyance  in  which  the  reservation  is  contained,  Mr. 
Burd  granted  to  Mr.  Sims  a  lot  butting  on  an  alley,  of  which  Mr. 
Burd  had  then  the  exclusive  use,  "  together  with  the  free  use  and 
privilege  of  the  said  alley  as  a  passage  in  common  with  the  said 
E.  S.  Burd  and  his  heirs,  and  those  to  whom  he  may  likewise  grant 
the  same;"  and  the  first  question  is  whether  his  power  to  grant 
was  appurtenant  or  in  gross.  The  alley  was  contiguous,  not  only 
to  the  ground  granted,  but  also  to  Mr.  Burd's  other  ground;  and 
did  the  matter  stop  here,  the  spirit  of  the  decision  in  Kirkham  v. 
Sharp,  1  Whart.  323,  would  go  far  to  restrain  it  to  the  former. 
Such  a  reservation,  however,  was  unnecessary ;  for  it  was  settled 
in  Watson  v.  Bioren,  1  S.  &  R.  227,  that  each  grantee  of  a  parcel 
of  ground  to  which  such  an  easement  is  appurtenant,  is  entitled  to 
the  benefit  of  it;  and  Mr.  Burd's  grantees  would  consequently  have 
been  entitled  without  it.  The  parties,  however,  seem  to  have  been 
ignorant  of  that ;  and  the  object  of  the  reserved  power,  unexplained 
by  the  subsequent  agreement  with  the  plaintiff,  might  seem  to  be 
no  more  than  expressly  to  append  the  use  of  the  alley  to  the  other 
ground,  and  to  put  Mr.  Burd's  right  to  pass  it  as  an  appurtenance, 
beyond  the  reach  of  cavil :  for  it  would  be  unreasonable  to  intend 
that  the  parties  had  in  view  a  power  to  sell  the  privilege,  and  thus 
let  in  all  the  neighboring  proprietors.  Mr.  Sims  would  probably 
have  refused  to  purchase  on  terms  that  would  have  allowed  Mr. 
Burd  to  surcharge.  Even  had  such  a  power  been  reserved,  it  is 
doubtful  whether  it  could  have  been  exercised  by  Mr.  Burd's 
grantee.  It  is  certain  that  a  privilege  merely  personal,  cannot  be 
granted  over ;  and  thus  if  a  man  lend  his  horse,  the  borrower 
cannot  lend  him  to  another:  nor  can  a  right  of  way  for  life,  or 
common  of  estovers  be  granted.  2  Rol.  46.  But,  however  that 
may  be,  the  easement  passed  from  Burd  to  Murray  as  appurtenant 
to  the  residue  of  Burd's  ground ;  and  it  could  pass  in  no  other  way, 
for  the  conveyance  contained  no  power  in  gross  to  grant  it  without 
stint.  On  that  state  of  the  case,  then,  Murray  could  not  append 
>t  to  ground  to  which  it  was  not  appendant  before;  and  how  can 
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his,  or  Mr.  Burd's,  power  be  enlarged  by  the  agreement  with  the 
plaintiff? 

*If  there  were  a  doubt  about  the  object  of  the  reservation  r*<>Qo 
as  it  appears  in  the  conveyance  to  Sims,  this  agreement  •• 
would  solve  it.  Mr.  Burd  had  laid  off  only  a  narrow  strip  of  the 
original  lot  for  the  alley  ;  and  that  it  was  not  enough  for  the  pur- 
pose, was  well  understood  by  the  parties  at  the  time  of  the  convey- 
ance. A  few  months  afterwards,  the  plaintiff  agreed  to  throw  in 
an  additional  foot  on  the  other  side,  in  consideration  of  being 
allowed  to  use  the  alley  in  common  with  the  other  two.  That  this 
agreement  was  contemplated  by  the  original  parties  at  the  time  of 
the  conveyance,  which  is  expressly  mentioned  in  it,  and  that  the 
end  of  the  reservation  was  to  provide  for  it  so  as  to  introduce  the 
plaintiff  as  a  third  party  by  the  description  of  a  grantee,  is  undis- 
putable ;  and  the  agreement,  then,  was  an  entire  execution  of  the 
power. 

But  though  no  right  to  the  easement  passed  to  the  defendants  by 
the  conveyance  of  Burd,  or  of  Murray  his  grantee,  it  remains  to 
be  seen  whether  there  was  not  presumptive  evidence  of  some  other 
grant  which  might  have  been  left  to  the  jury ;  and  whether  the 
facts  said  to  be  proved  by  it,  did  not  constitute  an  equitable  estoppel 
in  favor  of  an  innocent  purchaser,  who  may  have  parted  with  his 
money  on  the  faith  of  them. 

In  the  conveyance  to  Murray,  the  easement  is  described  as  an 
alley  and  "  water-course  over  and  along  the  same."  It  is  as  obvious 
to  the  spectator  that  these  alleys  are  used  as  much  for  drainage  as 
for  passage,  as  it  is  obvious  to  the  lawyer,  that  the  word  water- 
course was  here  used  in  a  sense  very  different  from  its  technical 
one.  A  water-course,  it  is  said  in  8  Bulstr.  340,  begins  not  by 
prescription,  nor  yet  by  assent,  but  ex  jure  naturae ;  and  that  being 
a  natural  course,  it  may  not  be  diverted.  And  we  know  that  our 
interest  in  it  will  be  protected,  even  when  it  sinks  below  the  sur- 
face. But  a  water-course  over  and  along  an  alley  is,  by  the  words 
of  its  description,  a  superficial  as  well  as  an  artificial  one ;  and  the 
ownership  of  it  consequently  gives  no  right  to  break  up  the  soil 
for  the  purpose  of  laying  pipes,  which,  being  a  subject  of  separate 
grant,  might  be  acquired  by  adverse  use,  without,  at  the  same  time, 
acquiring  a  right  of  way.  Nor  should  it  be  found  that  the  evi- 
dence had  regard  to  expenditure  for  laying  pipes,  or  for  replacing 
the  pavement,  having  laid  them,  it  would  go  to  prove  a  contribution 
to  a  general  charge  of  a  very  different  nature  from  that  which 
would  imply  the  existence  of  a  joint  right  to  the  alley  as  a  passage 
and  a  drain.  On  the  other  hand,  if  the  expenditure  was  for  the 
ordinary  repairs  of  the  alley,  the  payment  of  Mr.  Biddle's  propor- 
tion of  it,  could  be  looked  upon  in  no  other  light  than  that  of 
contribution  to  a  common  burden  founded  in  a  common  obligation 
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add  correlative  right  in  the  thing  which  was  the  subject  of  it;  and 
as  such  a  right  could  exist  only  on  the  basis  of  a  grant,  the  admis- 
sion of  obligation  implied  from  the  act  of  contribution,  would  be 
an  admission  of  a  grant,  the  evidence  of  which  would  be  proper 

*90Q1  ^or  t^ie  J111"^'  no*  as  *conclusive  <>r  even  necessarily  prima 
-•  facie,  but  as  operating  just  so  fa-r  as  it  should  produce  con- 
viction of  the  fact.  As  a  ground  of  equitable  estoppel,  however, 
it  might  be  conclusive,  if,  to  the  appearance  of  adverse  enjoyment 
occasioned  by  the  plaintiff's  supineness,  were  added  positive  acts 
of  acquiescence,  on  his  part,  which  may  have  encouraged  an  inno- 
cent purchaser  to  pay  his  money  on  the  faith  of  them.  This 
estoppel  has  its  root  in  a  plain  and  familiar  principle  of  equity, 
which  casts  a  loss  from  a  voluntary,  though  innocent  act,  on  the 
author  of  it.  Now,  though  the  evidence  did  not  show  very  clearly 
the  specific  object  to  which  Mr.  Biddle's  contribution  had  been 
applied,  there  was  still  something  to  be  left  to  the  jury.  The  testi- 
mony of  Dr.  Shoemaker  and  Looney  undoubted!}'  had  regard  to 
expenditure  for  laying  pipe ;  but  Mr.  Biddle  testified  that  he  paid 
his  contribution  for  repairs  done  to  the  alley ;  and  in  that,  he  is 
corroborated  by  Mr.  Sims's  receipt  for  so  much  paid  for  Mr.  Biddle's 
own,  and  Mr.  Craig's  proportion  of  the  expense  incurred  for  paving 
it.  Now  this  paving  could  not  have  been  a  part  of  the  expense 
incidental  to  the  laying  of  the  pipe  spoken  of  by  the  other  wit- 
nesses ;  for  that  was  done  in  1834,  and  Mr.  Biddle's  payment  was 
in  1821.  It  is  certainly  true,  that  there  was  a  pipe  there  before, 
but  how  long,  is  not  stated.  Doctor  Shoemaker  speaks  of  its  exist- 
ence at  the  time  of  Miss  Care's  purchase  \  but  that  was  so  late  even 
as  1833.  There  was  nothing  therefore  to  connect  Mr.  Biddle's 
payment  with  the  expense  of  any  pipe  whatever ;  and  the  attention 
of  the  jury  was  withdrawn  from  its  importance  by  having  been 
exclusively  directed  to  the  evidence  of  adverse  possession  for  a 
period  equal  to  that  of  the  statute  of  limitations.  Though  the 
direction  was  accurate  as  regards  the  abstract  principle  laid  down, 
it  tended  directly  to  mislead  by  inducing  the  jury  to  understand, 
that  under  the  circumstances  of  the  case,  the  duration  of  the  naked 
possession  was  the  only  criterion. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  1  Wright  505 :  4  P.  F.  Smith  36H. 
Cited  by  the  court,  11  Harris  351 ;  5  P.  F.  Smith  226. 
Brought  before  the  court  again,  5  W.  &  S.  205. 
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Berger  against  Hiester. 


In  1832  A.  executed  three  bonds,  each  with  condition  for  the  payment  of 
a  certain  sum  to  B.  ;  one  on  the  1st  of  April  1833  ;  one  on  the  1st  of  April 

1834,  and  the  third  on  the  1st  of  April  1835 ;  and  at  the  same  time  executed 
a  mortgage  of  certain  real  estate,  to  secure  payment  of  the  bonds.     In  Oc- 
tober 1833,  judgment  was  entered  upon  the  bond  first  payable,  and  execution 
issued,  under  which  the  mortgaged  premises  were  sold  in  January  1834,  to 
C.     Held,  that  the  lien  of  the  mortgage  was  altogether  discharged  by  the 
sale. 

ERROR  to  the  Common  Pleas  of  Montgomery  County. 

To  May  Term  1836,  of  that  court,  Rachel  Hiester  brought  a 
writ  of  scire  facias  against  Jacob  Berger,  (with  notice  to  George 
Richards  and  Wm.  Carmony,  terre- tenants},  upon  a  mortgage  exe- 
cuted by  the  defendant  to  the  plaintiff. 

A  case  was  stated  for  the  opinion  of  the  court,  as  follows ;  to  be 
considered  in  the  nature  of  a  special  verdict. 

"  On  the  20th  day  of  December,  A.  D.  1832,  Jacob  Berger  exe- 
cuted to  Rachel  Hiester  three  several  judgment  bonds,  each  con- 
ditioned for  the  payment  of  $266.67,  one  of  them  payable  the  1st 
day  of  April  next  ensuing  the  said  date ;  the  second  payable  the 
following  1st  of  April  (1834),  and  the  last  payable  the  1st  of  April 

1835.  He  also  at  the  same  time  executed  to  her  a  mortgage  on  a 
certain   messuage   and    lot   of    land,    situate   in    the   borough    of 
Pottstown,  for  the  better  securing  the  payment  of  the  said  bonds. 
Upon  this  mortgage  the  above  writ  of  scire  facias  was  issued. 

On  the  14th  day  of  October,  A.  D.  1833,  judgment  was  entered 
up  in  the  prothonotary's  office  on  the  first  mentioned  bond  for 
3266.67,  *payable  on  the  first  of  April  1833,  as  aforesaid.  r*oii 
On  this  judgment  a  fi.  fa.  was  issued  at  the  suit  of  the  said  *• 
Rachel  Hiester  against  the  said  Jacob  Berger,  to  November  Term 
1833,  No.  12,  under  which  fi.  fa.  the  said  messuage  and  lot  of 
land  were  levied  upon  and  condemned.  To  January  Term  1834, 
No.  4,  a  venditioni  exponas  was  issued,  under  which  the  sheriff 
returned,  that  he  had  sold  the  said  messuage  and  lot  to  George 
Richards  (the  party  above  named),  for  $202,  to  whom  he  executed 
his  deed  poll,  duly  acknowledged,  in  open  court,  on  the  21st  of 
January  1834. 

To  the  term  of  May  1836,  the  above  writ  of  scire  facias  upon 
the  said  mortgage  was  issued,  and  returned  by  the  sheriff,  "  made 
known  to  George  Richards  and  William  Carmony — nihil  habet  as 
to  Jacob  Berger." 

The  question  for  the  decision  of  the  court  is,  whether  the  lien 
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of  the  mortgage  was  divested  by  the  sale  under  the  fi.  fa.  issued 
upon  one  of  the  bonds  as  aforesaid ;  or  whether  it  remained  a  good 
and  subsisting  lien,  for  the  balance  due  upon  the  said  mortgage, 
after  the  proceeds  of  the  said  sale  were  applied  towards  the  pay- 
ment of  the  same. 

If  the  court  shall  be  of  opinion  that  the  said  purchaser  holds  the 
premises  discharged  from  the  lien  of  the  said  mortgage,  then  judg- 
ment is  to  be  entered  for  the  defendants.  But  if  the  court  shall 
be  of  opinion  that  the  said  lien  was  not  divested  by  the  sale,  then 
judgment  to  be  entered  for  the  plaintiff;  the  amount  to  be  ascer- 
tained by  the  attorneys." 

On  the  19th  of  December  1839,  the  Court  of  Common  Pleas 
gave  judgment  for  the  plaintiff  upon  the  case  stated. 

On  the  10th  of  April  1840,  the  following  supplement  to  the  case 
stated  was  filed. 

"  And  now  to  wit,  February  19th  1840 — The  attorney  for  the 
plaintiff,  and  the  attorney  for  the  defendants,  not  being  able  to 
agree  as  to  the  amount  for  which  the  judgment  in  this  case  shall  be 
entered  under  the  decision  of  the  court,  submit  as  a  part  of  the 
case  in  the  above  suit,  the  following  statement,  the  whole  to  be  sub- 
ject to  revision  on  writ  of  error,  viz. :  On  the  judgment  under 
which  the  property  was  sold  to  George  Richards,  as  stated  in  said 
case,  there  remains  unpaid  the  sum  of  $118.20,  with  interest  from 
the  29th  of  January  1834.  This  balance,  now  amounting  to  the 
sum  of  $155.03,  the  plaintiff's  counsel  contends,  forms  a  part  of 
the  lien  of  said  mortgage  on  said  premises,  and  is  to  be  added  to 
the  amount  of  the  other  two  bonds,  in  ascertaining  the  amount  of 
the  judgment  in  this  case.  The  defendant's  counsel  contends  that 
no  part  of  the  judgment  under  which  the  property  was  sold  to 
*9191  George  Richards,  ought  now  to  be  included  in  calculating 
'  the  amount  for  which  judgment  *is  to  be  rendered  in  this 
suit.  If  the  court  shall  be  of  opinion  with  the  plaintiff's  counsel, 
on  this  point,  then  the  judgment  to  be  rendered  for  $916.32.  If 
the  court  shall  be  of  opinion  with  the  defendant's  counsel,  then 
judgment  to  be  only  for  the  sum  of  $761.33,  with  interest  from 
this  date." 

On  the  2d  of  October  1840,  the  Court  of  Common  Pleas  gave 
judgment  for  the  plaintiff  on  the  case  stated  for  $916.32  :  where- 
upon this  writ  of  error  was  taken,  and  the  following  errors  were 
assigned. 

1.  The  court  erred  in  giving  judgment  in  favor  of  the  plaintiff 
upon  the  original  case  stated. 

2.  The  court  erred  in  giving  judgment  in  favor  of  the  plaintiff, 
for  the  sum  of  $916.32,  upon  the  supplemental  case  stated. 

Mr.  Freedley,  for  the  plaintiff  in  error. 
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1.  The  mortgage  and  the  bonds  which  it  was  given  to  secure, 
constitute  but  different  parts  of  the  same  instrument,  upon  which 
the  mortgagee  has  three  remedies  in  case  of  default  in  payment  at 
the  stipulated  time.  1.  He  may  bring  ejectment  and  recover  pos- 
session of  the  land,  and  hold  it  until  his  debt,  interest,  and  costs 
are  paid.  2.  He  may  obtain  judgment  on  his  bond,  and  by  execu- 
tion, sell  the  land  mortgaged,  or  other  estate  of  the  obligor.  3. 
A  year  and  a  day  after  the  last  payment  on  the  mortgage  is  due, 
he  may  sue  out  a  scire  facias ;  and,  after  judgment,  he  may  sell  the 
mortgaged  premises  by  lev.  fa. ;  in  which  case  no  condemnation  is 
necessary.  In  either  case  the  lien  has  relation  to  the  time  when 
the  land  was  specifically  pledged  for  the  payment  of  this  debt,  so 
far,  at  least,  as  to  cut  out  all  liens  subsequent  to  that  of  the  mort- 
gage. Simpson  v.  Ammon,  1  Binn.  175  ;  Bantleon  v.  Smith,  2 
Binn.  146 ;  Gordon  v.  Correy,  5  Binn.  552.  The  very  questions 
in  this  case  appear  to  have  been  decided  in  McCall  v.  Lenox,  9 
S.  &  R.  302.  Although  the  mortgagor  may  pursue  either  and  all 
of  these  several  remedies,  he  cannot  sell  the  land  twice  for  the  same 
debt.  If  he  sells  it  by  execution  issued  upon  the  judgment  obtained 
upon  his  bond,  he  cannot  again  sell  it  by  lev.  fa.  on  his  mortgage ; 
any  more  than  he  could  again  sell  it  on  same  judgment  on  the  bond. 
They  are  for  the  same  debt ;  and  a  sale  under  either  draws  with  it 
the  equity  of  the  other,  and  passes  the  whole  right.  These  are 
principles  which  would  not  be  disputed  but  for  the  act  of  assembly 
of  the  16th  of  March  1830,  (5  ed.  Purd.  386,)  which  provides  that, 
"from  and  after  the  passage  of  this  act,  where  the  lien  of  a  mort- 
gage upon  real  estate  is  or  shall  be  prior  to  all  other  liens  upon  the 
same  property,  except  other  mortgages,  ground-rents,  and  the  pur- 
chase-money due  to  the  commonwealth,  the  lien  of  such  mortgage 
shall  not  be  destroyed,  or  in  any  way  affected  by  any  sale  made  by 
virtue  *or  authority  of  any  writ  of  venditioni  exponas."  r*9io 
Does  this  act  of  assembly  change  the  law  as  applicable  to  L 
the  case  under  consideration  ?  This  law  was  intended  for  the  pro- 
tection of  third  persons.  It  was  not  intended  to  prevent  a  person 
from  destroying  the  lien  of  his  own  mortgage  by  selling  the  property 
under  the  bond  which  the  mortgage  was  given  to  secure.  Will  it 
be  contended  that  since  this  act  of  assembly  a  man  cannot  proceed 
by  judgment  upon  his  bonds  and  sell  the  mortgaged  premises, 
except  as  subject  to  his  mortgage  ?  If  this  were  so,  would  the  plain- 
tiff be  entitled  to  the  proceeds  of  sale  ?  Would  it  not  go  to  the 
judgment-creditors  next  subsequent  to  the  mortgage?  or,  if  no 
judgment,  then  the  defendant  himself?  The  effect  of  such  a  con- 
struction would  be  to  say  that,  in  the  case  of  a  mortgage  payable 
by  instalments,  the  mortgagee  can  have  no  remedy  against  the 
mortgaged  premises,  except  to  take  possession  by  ejectment  until 
one  year  after  the  last  payment  is  due.  Suppose  there  were  no 
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bonds,  but  that  the  mortgage  itself  contained  a  covenant  for  the 
payment  of  the  instalments ;  in  an  action  of  covenant  on  the  mort- 
gage for  recovery  of  the  instalments  as  they  become  due,  the  judg- 
ment would  take  precedence  from  the  lien  of  the  mortgage.  The 
circumstance  of  the  covenants  for  payment  of  the  money  being 
in. separate  writings  can  make  no  difference.  The  lien  of  the  mort- 
gage is  not  prior  to  the  lien  of  the  judgment  for  the  debt  which  it 
was  given  to  secure.  They  are  one  and  the  same.  If  several 
mortgages  are  entered  at  one  and  the  same  time,  a  sale  under  any 
one  will  divest  the  lien  of  the  others,  whether  they  are  due  or  not ; 
for  they  are  not  prior  within  the  meaning  of  that  act  of  assembly. 
2.  The  mortgaged  premises  have  been  taken  in  execution,  and 
sold  under  a  judgment  entered  upon  one  of  the  bonds.  The  pro- 
ceeds of  sale  were  applied  towards  the  extinguishment  of  the  debt 
secured  by  this  bond.  The  plaintiff  now  contends  that  he  is  enti- 
tled to  recover  the  balance  of  said  bond  by  again  selling  the  land, 
under  process  issued  upon  the  mortgage.  The  bond  is  the  princi- 
pal evidence  of  the  debt ;  the  mortgage  is  only  collateral.  He 
certainly  cannot  sell  it  again  on  the  judgment  of  the  bond.  Accord- 
ing to  the  principles  established  in  McCall  v.  Lenox,  he  cannot  sell 
it  a  second  time  on  the  mortgage.  The  plaintiff  cannot  sell  the 
land  twice  for  the  same  debt. 

Mr.  Mulvany,  contra. 

The  act  of  1830  is  express  and  in  point.  It  makes  no  distinc- 
tion between  the  case  of  a  sale  under  a  younger  lien  held  by  the 
mortgagee  and  any  other  person.  This  is  an  attempt  to  obtain  land 
at  a  public  sale  at  one-third  of  its  value.  In  Jackson  v.  Hull.  10 
Johns.  Rep.  481,  a  case  exactly  like  the  present,  it  was  held  that 
the  sale  under  the  judgment  upon  a  bond  was  only  of  the  equity 
*91J.~1  °f  redemption.  *Rickert  v.  Madeira,  1  Rawle  328;  Smith 
J  v.  Shuler,  12  S.  &  R.  240. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  a  sale  on  a  judgment  for  a  debt,  secured 
by  a  mortgage,  discharges  the  lien  of  the  mortgage  notwithstand- 
ing the  act  of  1830,  was  asserted  in  Pierce  v.  Potter,  7  Watts  477, 
and  put  on  what  we  think  tenable  ground.  That  case  was  not 
exactly  like  the  present,  nor  was  a  decision  of  the  point  absolutely 
necessary  in  it;  still  it  is  one  of  the  buttresses  of  the  judgment, 
and  what  is  of  decisive  importance  is,  that  at  least  one  title,  we  are 
told,  has  been  advisedly  paid  for  on  the  authority  of  it.  I  may 
add  to  the  reasons  of  the  judge  who  delivered  the  opinion,  that, 
though  such  a  sale  is  within  the  letter  of  the  act,  it  is  not  within 
its  spirit,  because  it  is  not  within  the  mischief  which  was  intended 
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to  be  remedied  by  it.  We  well  remember  how  that  act  was  pro- 
cured, and  what  it  was  designed  to  meet.  It  was  the  offspring  of 
a  panic  among  a  very  numerous  class  of  creditors,  who  supposed 
that  their  debts  would  be  jeoparded  if  the  lien  of  a  mortgage  might 
be  discharged  without  the  mortgagee's  consent.  It  is  bootless  now 
to  say,  what  is  shown  by  daily  experience,  that  their  fears  were 
groundless,  and  that  the  fruit  of  their  influence  with  the  legislature 
bears  heavily  on  debtors  and  younger  lien  creditors ;  but  the  disas- 
trous consequences  of  the  supposed  remedy  is  a  legitimate  reason 
why  it  should  not  be  pushed  beyond  the  supposed  mischief.  That 
its  consequences  have  been  disastrous,  has  been  perceived  whenever 
we  have  had  occasion  to  observe  them  ;  of  which  Garro  v.  Thomp- 
son, 7  Watts  416,  and  Colwill  v.  Hamilton,  to  be  reported  in  Mr. 
Watts's  forthcoming  volume,1  are  pregnant  instances ;  nor  would 
the  present  one  be  less  so,  did  we  make  the  purchaser  pay  the 
price  of  the  land  twice  told,  by  giving  to  the  words  of  the  enact- 
ment, the  widest  sweep  of  which  they  are  susceptible.  The  act  is 
redundantly  worded,  and  the  meaning  is  consequently  ill  expressed ; 
but  the  purport  of  it  is,  perhaps,  to  declare  that  no  mortgage  or 
judgment  shall  bind  more  than  the  equity  of  redemption  springing 
from  a  prior  mortgage ;  and  that  no  more  shall  be  sold  on  a  liberari 
or  fieri  facias  by  a  subsequent  incumbrancer.  The  object  was  pro- 
fessedly to  do  no  more  than  guard  the  security  of  the  prior  mort- 
gage creditor  from  disturbance  by  those  who  should  come  after  him, 
and  be  entitled  only  to  what  should  be  left  when  we  should  have 
been  satisfied ;  but  what  need  could  there  be  to  guard  his  security 
against  another  security  under  his  own  control  ?  In  the  present 
case,  the  securities  are  cumulative;  but  that  is  immaterial,  for,  I 
take  it,  the  consequence  would  be  the  same  were  they  securities  for 
debts  arising  out  of  different  transactions.  The  design  was  to 
protect  the  mortgage  from  the  intermeddling  of  subsequent  cred- 
itors ;  but  can  a  judgment  creditor,  who  is  himself  *the  prior  r#c)-i  - 
mortgagee,  be  deemed  a  subsequent  creditor  within  the  "• 
purview  of  the  statute,  or,  in  his  capacity  of  mortgagee,  an  object 
of  protection  against  himself?  When  he  appears  in  a  double  char- 
acter, it  is  obvious  that  a  case  has  occurred  which  was  not  contem- 
plated, nor  consequently  provided  for.  It  is  a  maxim  that  any  one 
may  renounce  the  benefit  of  a  privilege  provided  for  himself;  and 
when  a  mortgagee  desires  to  sell  the  land  on  his  judgment  before 
a  year  and  a  day  has  elapsed  from  the  time  when  the  debt  became 
due,  what  is  to  prevent  him.  The  letter  of  the  statute?  We  all 
know  what  that  is,  and  how  worthless  are  accidental  and  sweeping 
expressions.  There  may  be  no  intermediate  creditor ;  and  where 
there  is  one,  it  is  not  his  interest,  nor  that  of  the  debtor,  to  object 
to  a  sale  of  the  entire  estate.  That  the  mortgagee  may  sell  it  thus 

1 10  Watts  413. 
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on  his  judgment  alone,  cannot  be  disputed  on  any  principle  of 
legitimate  interpretation.  But  what  if  he  chooses  to  sell  only  the 
equity  of  redemption  ?  He  may  certainly  do  so,  since  the  statute,  as 
he  might,  according  to  Stackpole  v.  Glassford,  16  S.  &  R.  163,  have 
done  before  it.1  Suppose,  however,  that  he  does  not  propose  the 
estats  expressly  subject  to  the  mortgage.  Let  him,  then,  be  taken 
to  sell  the  fee  as  he  would  have  been  taken  to  do  in  like  circum- 
stances before  the  statute.  He  did  not  propose  the  property  specially 
in  this  instance ;  and  the  purchaser  subsequently  took  it  discharged 
of  the  mortgage. 

Judgment  of  the  Common  Pleas  reversed;  and  judgment 
rendered  on  the  case  stated,  for  the  defendant  below. 

1  On  this  point,  see  the  cases  collected  in  Crooks  v.  Douglass,  6  Smith  51. || 

Cited  by  counsel,  4  W.  &  S.  224;  6  Id.  282;  7  Barr  449 ;  9  Id.  108;  1 
Jones  259  ;  6  Harris  218  ;  10  Id.  316  ;  3  Casey  423  ;  6  Id.  277  ;  2  P.  F.  Smith 
298.  ||  31  Smith  125,  s.  c.  2  W.  N.  C.  498.||" 

Cited  by  the  auditor,  11  Casey  210. 

Cited  by  the  court,  8  Barr  168  ;  10  Id.  479  ;  1  Harris  206  ;  11  Id.  511,  514; 
10  Casey  67;  12  Id.  148;  and  followed,  1  Jones  292.  ||  In  Penn  Sq. 
Building  Assoc.  Appeal,  32  Smith  330,  s.  c.  2  W.  N.  C.  512,  an  admin- 
istrator petitioned  Orphan*'  Court  for  sale  of  decedent's  realty,  to  pay  debts, 
specifying  in  the  schedule  a  mortgage-debt;  and  the  sale  was  made.  Held, 
that  under  the  act  March  23,  1867,  g  3,  P.  L.  44,  Pur.  (1873)  479,  pi.  Ill,  the 
said  mortgage  was  not  discharged.] 
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Tuttle  against  The  Mechanics'  and  Tradesman's 
Loan  Company. 

1.  Under  the  act  of  the  27th  of  February  1798,  when  the  court  in  bane 
have  made  an  order  upon  a  party  to  produce  at  the  trial  certain  specified 
writings,  the  judge  at  Nisi  Prius  cannot  inquire  whether  they  are  pertinent 
to  the  case,  or  whether  they  would  or  would  not  be  evidence  if  produced. 

2.  The  party  upon  whom   the  order  has  been  made,  must  either  produce 
the  writings  named  in  it,  or  satisfy  the  judge  why  it  is  not  in  his  power  to 
produce  them. 

3.  On  the  trial  of  an  action  against  a  corporation,  upon  whom  an  order 
had  been  made  to  produce  certain  papers,  the  defendant's  solicitor  swore 
that  when  he  received  notice  of  the  order,  about  a  year  previously,  he  left  it 
with  the  cashier  of  the  company.     That  the  office  of  the  company  had  been 
removed  a  few  weeks  previously  ;  and  that  he  had  on  the  morning  of  the  trial 
searched  in  the  office  for  the  papers,  without  success.     No  other  officer  of  the 
company  was  produced :   Held,  that  the  non-production  of  the  papers  was 
not  satisfactorily  accounted  for. 

4.  Under  peculiar  circumstances,  the  court  will  direct  the  assessment  of 
damages  upon  a  judgment  given  against  a  defendant  in  consequence  of  the 
non-production  of  papers,  to  be  made  ut  Nisi  Prius. 
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THIS  was  a  special  action  upon  the  case,  brought  by  Edward 
Tuttle  against  the  Mechanics'  and  Tradesman's  Loan  Company  of 
Philadelphia,  for  refusing  to  permit  the  transfer  on  the  books  of 
the  company,  of  fifty  shares  of  the  capital  stock  of  the  company, 
under  a  power  of  attorney  from  J.  P.  Norris  to  the  plaintiff.  The 
stock  stood  in  the  name  of  Mr.  Norris  on  the  books  of  the  company. 

On  the  trial  of  the  case  before  his  Honor  Judge  Sergeant,  at  a 
Court  of  Nisi  Prius,  held  at  Philadelphia  on  the  17th  of  November 
1840,  the  plaintiff  produced  the  following  affidavit  and  rule  of 
court,  made  by  the  Supreme  Court  in  bane  at  December  Term 

"  Tuttle  v.  Mechanics'  and  Tradesman's  Loan  Company.  January 
25th  1839,  affidavit  of  the  plaintiff  filed  ;  and  on  motion  of  Samuel 
H  Perkins,  Esq.,  attorney  for  the  plaintiff,  rule  to  show  cause  why 
the  defendants  should  not  produce,  on  the  trial  of  the  cause,  the 
books  and  papers  named  in  the  affidavit. 

*"  February  2d  1839:  and  now  on  hearing  rule  ab-  pi^-iy 
solute." 

The  affidavit  of  the  plaintiff  on  which  the  rule  was  granted,  was 
as  follows : 

Edward  Tuttle,  the  above-named  plaintiff,  on  oath  says,  that 
the  defendants  have  in  their  possession  or  power,  the  following 
books  and  papers  which  contain  evidence  pertinent  to  the  issue  in 
the  above  case,  to  wit : 

1.  A  power  of  attorney  from  J.  P.  Norris,  Jr.,  to  the  deponent, 
dated  February  16th  1837. 

2.  A  certificate,  No.  119,  for  50  shares  of  the  capital  stock  of 
the  company  to  Jos.  P.  Norris,  Jr. 

3.  A  letter  from  this  deponent  to  the  president  and  cashier  of 
the  said  company,  dated  October  18th  1837. 

4.  A  letter  from    the  deponent's  attorney  to  the  defendants' 
attorney,  dated  September  28th  1837. 

5.  A  letter  from  the  same  to  the  same,  dated  July  llth  1837. 

6.  A  letter  from  the  deponent's  attorney  to  the  president  and 
cashier  of  the  said  company,  dated  May  llth  1837. 

7.  A  notice  from  the  deponents  to  the  defendants,  dated  April 
26th  1837. 

8.  A  letter  from  the  plaintiffs  attorney  to  the  defendants,  dated 
May  llth  1837. 

9.  A   letter   from    the   plaintiffs   attorney  to  the   defendant's 
attorney,  dated  September  22d  1837. 

In  answer  to  this  rule  of  court,  the  defendants'  counsel  produced 
the  three  first  papers,  but  none  of  the  others.  To  account  for  their 
non-production,  the  solicitor  of  the  company  was  examined ;  who 
testified,  that  when  he  received  notice  of  this  rule  in  the  winter  of 
1839,  the  office  of  the  defendants  was  in  Sixth  street,  opposite 
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Minor  street ;  that  he  immediately  left  an  order  with  the  cashier  to 
procure  the  papers ;  that  three  or  four  weeks  since,  the  office  of  the 
defendants  was  removed  from  Sixth  street  to  Walnut  street  near 
Third  street ;  that  he,  together  with  the  cashier,  had  that  morning 
examined  all  the  files  of  letters,  papers  and  miscellaneous  papers, 
from  the  beginning  of  1837  to  the  present  time,  and  had  searched 
for  all  they  could  find  in  the  office;  that  he  did  not  know  of  any 
search  before  that  morning ;  that  he  did  not  know  of  any  papers 
missing  from  that  office;  that  the  papers  produced  were  all  that 
could  be  found ;  that  he  knew  of  no  particular  reason  to  believe 
they  were  lost  in  removal ;  and  that  the  present  president  and 
cashier  of  the  company  had  been  in  office  ten  or  twelve  months. 

The  defendants'  counsel  also  offered  to  allow  copies  of  such 
papers  as  were  not  produced,  to  be  read  in  evidence,  if  the  origi- 
nals would  be  competent  evidence  if  produced. 
*91 81  *The  plaintiff  insisted  on  his  right  to  judgment  under  the 
••  act  of  assembly  of  the  27th  of  February  1798;  and  asked 
that  the  jury  might  be  discharged,  in  order  that  he  might  move  the 
court  in  bane  for  judgment;  and  on  argument,  the  learned  judge 
discharged  the  jury,  with  liberty  to  the  plaintiff  to  move  the  court 
in  bane  for  judgment. 

On  the  15th  of  December  1840,  a  rule  was  granted  on  the 
defendants  to  show  cause  why  judgment  should  not  be  entered 
against  them  for  not  producing  the  papers  on  the  trial,  agreeably 
to  the  order  of  court. 

Mr.  Perkins,  in  support  of  the  rule. 

The  course  taken  in  this  case  is  that  pointed  out  in  McDermot 
v.  The  United  States  Ins.  Co.,  1  S.  &  R.  357.  The  case  of  Rose 
v.  King,  5  S.  &  R.  241,  was  decided  on  the  defect  of  the  notice 
and  the  affidavit.  The  time  for  resisting  the  order,  is  on  the  return 
of  the  rule  to  show  cause  why  it  should  not  be  made.  Wright  v. 
Crane,  13-  S.  &  R.  450;  Worman  v.  Boyer,  14  Ibid.  213; 
Cowles  v.  Cowles,  2  P.  &  W.  139;  McNair  v.  Williams,  3 
Whart.  Rep.  551.  The  defendants  gave  no  sufficient  reason  for 
not  complying  with  the  order.  Neither  the  present,  nor  former 
president  or  cashier  was  offered  to  prove  the  loss  of  the  papers; 
nor  any  clerk  of  the  company.  If  the  papers  were  lost  or  destroyed 
after  the  order  of  the  court  in  bane  and  before  the  trial,  the  defend- 
ants should  have  moved  the  court  in  bane  to  rescind  or  modify  the 
order  as  suggested  in  McNair  v.  Williams. 

Mr.  Badger,  contra,  contended  that  everything  had  been  done 
by  the  defendants  that  was  required  by  law  or  reason.  Every 
paper  pertinent  to  the  issue,  was  produced.  As  to  the  papers  not 
produced,  many  of  them  would  not  have  been  admissible  in  evi- 
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dence ;  and  due  search  had  been  made  for  them.  Wright  v.  Crane, 
13  S.  &  R.  447.  At  all  events,  if  the  court  decide  against  us,  we 
ought  not  to  be  sent  to  a  sheriff's  jury.  The  case  ought  to  be 
heard  at  Nisi  Prius. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — When  the  court  in  bank  have,  under  the  provi- 
sions of  the  act  of  assembly  of  the  27th  February  1708,  made  an 
order  on  the  defendants  to  produce  at  the  trial  certain  writings 
specified,  the  judge  at  Nisi  Prius  cannot  inquire  whether  they  are 
pertinent  to  the  issue,  or  whether  they  would  or  would  not  be 
evidence,  if  produced.  The  order  of  the  court  is  peremptory  and 
conclusive  on  these  points.  It  is  when  the  rule  is  about  being 
granted,  that  the  party  should  make  his  objections,  if  he  relies 
upon  them ;  and  if  they  *are  valid,  the  rule  will  be  refused  r*oiq 
or  modified  according  to  circumstances.  And  perhaps  a  *- 
case  might  arise  where,  even  after  granting  the  rule,  it  might  be 
rescinded ;  but  that  could  only  be  done  by  the  court  in  bane.  If 
neither  of  these  courses  be  taken,  but  the  rule  is  made  absolute,  it 
is  to  be  presumed  the  court  were  satisfied  when  they  made  the 
rule,  that  the  evidence  was  pertinent  to  the  issue,  and  that  the 
party  should  produce  it.  Whether,  on  being  produced,  it  would  be 
competent  evidence,  is  another  question,  which  cannot  arise  where 
the  party  withholds  the  evidence  at  the  trial,  and  refuses  to  pro- 
duce it  under  the  rule. 

The  defendants  then,  according  to  the  act  of  assembly,  when 
such  a  rule  is  made,  must  either  produce  the  writings  named  in  it, 
or  satisfy  the  judge  why  it  is  not  in  his  power  to  produce  them. 
These  are  the  only  answers  he  can  make  at  the  trial ;  and  as  the 
defendant  in  the  present  case,  withheld  several  of  the  papers  ordered 
to  be  produced,  the  only  question  is,  whether  the  evidence  he  gave 
to  account  for  the  non-production  of  them,  was  satisfactory.  The 
judge  who  tried  the  cause,  thought  it  was  not ;  and  the  court  are 
of  the  same  opinion.  Though  the  counsel  made  all  the  search  he 
could,  on  the  morning  of  the  trial,  yet  we  think  the  officers  of  the 
institution,  or  some  of  them,  ought  to  have  been  produced,  to 
account  for  these  papers,  or  show  that  they  had  used  due  diligence 
to  discover  them.  Instead  of  that,  neither  the  former  president 
and  cashier  were  offered,  nor  the  present,  nor  any  clerk  of  the 
institution ;  to  some  of  whom,  it  appears,  the  notice  had  been 
delivered  a  year  ago.  If  the  officers  of  a  corporate  institution  are 
so  remiss  in  attending  to  the  order  of  the  court  in  a  suit  depending, 
they  can  lay  little  claim  to  the  merit  of  diligence. 

Under  the  peculiar  circumstances  of  the  case,  however,  we  deem 
it  proper,  in  accordance  with  the  request  of  the  defendants'  counsel, 
that  the  assessment  of  damages  should  be  made  in  court,  agreeably 
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to  the  act  of  1772,  as  was  done  by  the  District  Court  in  Crane  v. 
Wright,  13  S.  &  R.  447. 

Judgment  for  the  plaintiff:  and  damages  to  be  inquired  into 
and  assessed  at  the  Court  of  Nisi  Prius. 

Cited  by  counsel.  2  Grant  61. 

Cited  by  the  court,  5  Barr  55 ;  2  Grant  53. 
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Depeau  against  Waddington  and  Others. 

IN    ERROR. 

1.  Although  the  taking  of  the  note  of  a  third  person  as  collateral  security 
for  a  pre-existing  debt,  without  more,  will  not  place  the  taker  in  the  situation 
of  a  holder  for  value,  so  as  to  protect  him  against  the  equities  subsisting 
between  the  original  parties  to  the  note  ;  yet  it  is  otherwise  if  there  is  a  new 
and  distinct  consideration  :  as  if  time  was  given  in  consideration  of  obtain- 
ing the  note  as  security  for  the  debt,  &c. 

2.  The  plaintiffs,  who  were  creditors  of  A.  to  the  amount  of  f  1500,  held 
as  security  for  the  debt  a  bond  given  by  a  third  person  to  A.  for  about  $2400. 
A.  applied  to  them   for  the  bond,  alleging  that  he  had  an  opportunity  of 
getting  the  money  upon   it,  and  would  with  the   proceeds  pay  the  amount 
of  his  debt  to  them.    The  bond  was  delivered  to  A.  upon  this  understanding. 
A  few  days  afterwards,  A.  paid  the  plaintiffs  $800  in  cash,  and  gave  them  a 
note  drawn    by  the  defendant  in  his  favor  for  $983,  as  security  for  the 
balance.1     Held,  that  under  these  circumstances  the  note  of  the  defendant 
was  taken  upon  a  sufficient  consideration,  and  therefore  that  the  plaintiffs 
were  entitled  to  recover  against  the  defendant,  although  there  was  no  con- 
sideration2 between  him  and  A. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Assumpsit  by  Charles  Waddington,  Robert  S.  Robb  and  David 
Ogden,  partners,  under  the  firm  of  Ogden,  Waddington  &  Co., 
against  Francis  A.  Depeau,  upon  a  promissory  note,  dated  New 
York,  January  5th  1836,  made  by  the  defendant  in  favor  of 

II1  The  jury  in  substance  found,  that  in  this  transaction  A.  acted  as  the 
plaintiffs'  agent  to  dispose  of  the  bond  and  out  of  the  proceeds  pay  plaintiffs  ; 
that  the  bond  and  its  proceeds  were  the  same  thing,  and  were  both,  succes- 
sively, collateral  security  for  A.'s  debt  to  plaintiffs ;  and  that  A.  transferred 
to  the  plaintiffs,  in  lieu  of  the  bond  or  its  proceeds,  the  defendant's  note; 
i.  e.,  that  there  was  a  substitution  of  one  collateral  security  for  another;  and 
the  court  held  such  substitution  was  a  valuable  consideration. || 

l|  *  The  note  had  bwn  given  by  defendant  to  A.  to  be  discounted  for  defend- 
ant's use;  hence  there  was  fraud.  See  Royer  v.  Bank,  2  Norris  248.  The 
mere  absence  of  consideration  would  have  been  no  defence.  Appleton  v 
Donaldson,  3  Barr  381. || 
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Robinson  &   Smith,  and  endorsed  by  them,  at  four  months,  for 
$983.20. 

On  the  trial  before  Pettit  (Pres't),  on  the  31st  of  October 
1839,  the  plaintiffs  gave  in  evidence  the  note  and  a  protest  thereof. 

The  defendants  then  gave  in  evidence  the  depositions  of  J.  W. 
Waring  and  Sylvester  Robinson,  Jr.,  taken  at  New  York,  under 
different  commissions  there. 

In  answer  to  the  2d  interrogatory  on  the  part  of  the  defendant, 
J.  W.  Waring  testified  as  follows :  "  I  have  some  knowledge  of 
the  note  inquired  of  in  this  interrogatory  ;  I  was  not  present  at 
the  *delivery  or  making  of  the  said  note.  Mr.  Depeau  had  r*nn-i 
given  this  note  to  Mr.  Robinson  for  the  purpose  of  getting  ^ 
the  note  discounted ;  Mr.  Robinson  then  took  this  note  instead  of 
getting  it  discounted  ;  and  left  it  as  security  with  Ogden,  Wadding- 
ton  &  Co.,  the  plaintiffs,  for  what  Robinson  &  Smith  owed  them. 
Mr.  Ogden  called  or  sent  repeatedly  to  the  store  of  Robinson, 
Waring  &  Co.,  and  the  reply  from  Mr.  Robinson  was,  to  Mr. 
Ogden,  that  Mr.  Depeau  had  given  him  this  note  for  goods  pur- 
chased from  Robinson,  Waring  &  Co.  or  Robinson  &  Smith,  which 
was  the  firm  previous  to  my  going  into  it.  Mr.  Depeau  had  fre- 
quently asked  Mr.  Robinson  what  had  become  of  this  note.  Mr. 
Robinson  replied  to  Mr.  Depeau  that  he  had  torn  it  up  :  after  Mr. 
Depeau,  finding  it  was  not  consumed  or  torn  up,  Mr.  Robinson  then 
replied  to  him,  that  he  would  settle  with  Ogden,  Waddington  &  Co., 
and  he  need  not  give  himself  any  further  uneasiness ;  all  this 
occurred  in  my  presence." 

To  the  third  interrogatory  on  the  part  of  the  defendants,  he 
answered  :  "  I  know  this  note  was  offered  for  discount  at  the  Bank 
of  America  and  refused;  it  was  offered  by  Robinson  &  Smith  ;  the 
account  in  the  bank  was  kept  by  Robinson  &  Smith ;  the  note 
was  endorsed  by  them,  and  also  by  Robinson,  Waring  &  Co.  I  have 
already  answered,  under  the  previous  interrogatory,  all  my  knowl- 
edge in  relation  to  the  representations  herein  mentioned.  I  don't 
know  that  the  defendant  received  any  value  for  the  said  note  from 
Robinson  &  Smith,  or  either  of  them." 

To  the  fourth  interrogatory  on  the  part  of  the  defendant,  he 
answered:  "I  know  the  plaintiffs  loaned  to  Robinson  &  Smith 
about  the  sum  of  fifteen  hundred  dollars;  I  believe  it  was  just  that 
sum  :  I  don't  recollect  what  time  the  loan  was  made ;  it  was  previous 
to  my  going  into  the  concern  ;  I  joined  the  concern  in  the  middle' 
of  January  1836.  The  plaintiffs  had  as  security  a  bond  made  by 
Edward  G.  Miller  to  Thomas  M.  Smith,  one  of  the  partners  of  Rob- 
inson &  Smith  ;  I  think  it  was  for  twenty-three  or  twenty-four 
hundred  dollars,  or  twenty  odd  hundred  dollars ;  I  cannot  tell 
exactly  the  amount.  Robinson  &  Smith  repaid  a  part  of  this, 
somewhere  about  eight  hundred  dollars,  I  think  ;  I  don't  recol- 
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lect  what  time  this  was  paid;  the  bond  was  taken  away.  Mr.  Rob- 
inson told  Mr.  Ogden,  or  some  one  of  the  partners,  that  he  wanted 
to  take  this  bond  away  as  he  wanted  to  get  it  discounted ;  I  was 
with  Mr.  Smith  myself  at  the  time ;  I  went  down  with  him  to  the 
plaintiffs;  the  bond  was  given  up  and  I  got  it  discounted  ;  the  note 
in  question  was  left  with  the  plaintiffs  as  security  for  the  balance  ; 
this  I  know  of  my  own  knowledge ;  the  note  was  not  left  to  be  dis- 
counted by  them,  but  as  security  for  the  balance  of  the  loan." 

To  the  fifth  interrogatory  on  the  part  of  the   defendant,    he 
answered  :  "  1  have  nothing  more  to  say  than  that  the  note  was  left 
#9991   as  security  *until  the  balance  was  paid ;   they  did  not  give 
-•   any  new  credit,  or  make  any  new  advances." 

Sylvester  Robinson,  Jr.,  in  answer  to  the  defendant's  second 
interrogatory,  testified  that  he  had  knowledge  of  the  note  mentioned 
and  described  in  this  interrogatory  ;  thar,  he  was  present  at  the 
making  and  delivery  of  the  note  ;  that  the  note  was  so  made  and 
delivered  to  Robinson  &  Smith  (the  deponent's  then  firm),  for  the 
purpose  of  being  discounted  through  the  deponent's  firm  for 
Depeau's  accommodation  and  use  ;  and  the  deponent's  firm  had  no 
dealings  whatever  with  Depeau ;  that  no  consideration  whatever 
was  given  by  them  for  the  note;  that  they  were  to  get  it  discounted 
for  him  merely  to  accommodate  him ;  being  acquaintances  and 
friends  of  his. 

To  the  third  interrogatory  he  answered,  that  his  firm  were 
indebted  in  about  the  sum  of  fifteen  hundred  dollars  to  the  plain- 
tiffs. "  The  deponent  is  not  positive  of  the  amount,  but  thinks  it 
was  $1500,  or  near  that.  The  deponent's  said  firm  gave  them  a 
bond  of  Edward  H.  Miller  to  secure  the  same.  That  he  cannot 
recollect  the  time  when  the  said  bond  was  so  given  to  them,  but  he 
thinks  it  was  in  the  month  of  January  or  February  1836 ;  that  a 
part  of  the  said  sum  was  repaid  to  the  plaintiffs  some  time  in  the 
spring  of  1836 ;  he  thinks  in  or  about  April,  but  cannot  recollect 
the  time  more  particularly.  The  amount  so  paid  was  about  $700, 
as  near  as  the  deponent  can  remember.  That  the  said  bond  was 
delivered  to  the  deponent's  firm  on  the  payment  of  such  part  of  the 
said  $1500,  upon  the  understanding  that  the  deponent's  firm  would 
immediately  pay  them  (the  plaintiffs)  the  balance  of  the  said 
amount  due  them.  The  object  of  the  deponent's  firm  in  getting 
the  said  bond  was  to  get  the  same  discounted  and  pay  the  said 
plaintiffs  at  once;  the  bond  being  for  a  considerably  larger  amount 
than  the  sum  due  the  plaintiffs.  The  deponent  does  not  recollect 
whether  the  plaintiffs  afterwards  asked  his  firm  for  other  security, 
although  they  may  have  done  so ;  he  thinks  the  note  in  question 
was  a  few  days  after  the  said  bond  was  so  delivered  up  by  the  plain- 
tiffs, proffered  to  them  as  collateral  security,  for  the  balance  due 
them ;  the  deponent's  firm  did,  as  first  stated,  hand  over  the  said 
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note  to  the  plaintiffs  after  they  had  secured  the  said  bond ;  it  was 
about  a  week  after  the  said  bond  was  so  delivered  up,  that  the  said 
note  was  handed  to  the  plaintiffs,  as  near  as  the  deponent  can  recol- 
lect ;  it  was  at  any  rate,  a  few  days  after  it  was  so  delivered  as  above 
stated,  to  secure  the  plaintiffs  the  balance  of  the  said  sum  so  due 
them  and  for  which  the  said  bond  had  been  held  by  them  as  collateral 
security,  that  no  other  or  new  consideration  was  given  by  the  plain- 
tiffs for  the  said  note." 

To  the  first  cross-interrogatory,  he  answered,  that  his  firm  did 
indorse  the  note,  and  did  so  at  the  time,  or  soon  after  he  re- 
ceived it. 

*To  the  second  cross-interrogatory  he  answered,  that 
the  understanding  between  the  plaintiffs  and  the  deponent's 
firm,  at  the  time  the  bond  was  so  delivered  up,  was  as  stated  in  the 
answer  to  the  direct  interrogatories,  that  the  deponent's  firm  should 
pay  the  plaintiffs  immediately  the  balance  due  them  ;  it  being 
stated  and  understood,  that  the  deponent's  firm  was  to  get  the  bond 
discounted  at  once  for  that  purpose ;  that  nothing  whatever  was 
stipulated  or  spoken  of  at  the  time  the  bond  was  so  given  up  about 
other  security  in  the  place  of  the  bond ;  for  the  reason,  that  the 
balance  was  to  be  paid  in  cash,  as  before  stated. 

To  the  third  cross-interrogatory,  he  answered,  that  it  was  not 
understood,  that  the  plaintiffs  should  not  proceed  for  the  recovery 
of  the  balance  due  them,  until  the  maturity  of  the  note ;  that 
nothing  of  the  kind  was  spoken  of  or  contemplated,  as  the  balance 
was  to  be  paid  in  cash  immediately,  as  already  repeatedly  stated. 

The  defendant  here  closed  his  case. 

The  plaintiffs  then  gave  in  evidence  the  deposition  of  William 
P.  Wright,  taken  under  a  commission  to  New  York,  who  testified 
in  answer  to  the  second  interrogatory,  that  he  was  in  the  employ- 
ment of  the  plaintiffs  for  upwards  of  two  years,  as  book-keeper,  and 
left  their  employment  on  or  about  the  30th  of  April  1836. 

To  the  third  interrogatory  he  answered,  "the  plaintiffs  held  a 
note  of  Robinson  &  Smith  for  $1500,  due  in  January  1836 ; 
they  received  a  bond  for  about  $2500,  as  security  for  the  payment 
of  the  said  note.  The  note  was  protested,  and  one  of  the  firm 
came  down  to  the  office  of  the  plaintiffs  and  stated,  that  if  the 
plaintiffs  would  lend  him  the  said  bond  for  a  day,  he  had  an  oppor- 
tunity of  getting  the  money  upon  it,  and  would  then  pay  the  said 
$1500  note.  The  said  purpose  was  not  fulfilled  by  taking  up  or 
paying  the  said  note,  and  the  said  bond  was  never  returned  to  the 
plaintiffs  to  my  knowledge.  They  got  some  time  afterwards,  how 
soon  I  don't  know.  $800  in  cash,  and  a  note  of  the  defendant, 
Depeau,  in  lieu  of  the  said  bond.  As  already  stated,  the  said  bond 
was  given  up  to  one  of  the  said  firm  of  Robinson  &  Smith,  and 
was  never  returned ;  and  the  plaintiffs  relinquished  their  claim 
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upon  the  bond,  upon  receiving  the  said  $800  and  the  defendant's 
note,  as  first  stated."  This  took  place  before  the  deponent  left  the 
employment  of  the  plaintiffs,  but  when,  he  did  not  recollect. 

To  the  fourth  interrogatory,  he  answered,  that  he  knew  nothing 
of  the  note  inquired  of  in  this  interrogatory  ;  (viz.,  the  note  in 
suit.)  He  only  knew  as  stated  in  answer  to  the  last  preceding 
interrogatory,  that  a  note  of  the  defendant  was  taken  as  therein 
stated,  and  which  with  the  $800  in  cash  was  given  in  lieu  of  the 
bond. 

* 9. 74-1  *To  the  first  cross-interrogatory  on  the  part  of  the  de- 
-•  fendant,  the  witness  answered  that  "  he  was  present  when 
the  bond  was  given  up,  and  he  merely  recollects  that  it  was  given 
up  for  the  purpose  of  getting  it  discounted  to  take  up  the  said  note 
for  $1500.  The  sum  of  $800  was  paid  after  the  delivery  of  the 
bond,  and  not  at  the  time  it  was  given  up ;  Robinson  &  Smith 
did  not  agree  to  pay  any  balance,  when  the  bond  was  so  delivered 
up ;  but  as  stated  in  answer  to  the  direct  interrogatories,  it  was 
given  up  to  be  discounted,  and  the  note  for  $1500  was  to  be  paid 
out  of  the  proceeds  forthwith.  This  was  not  done ;  but  subse- 
quently the  sum  of  $800  was  paid ;  and  either  then  or  after  the 
time  the  $800  was  paid,  Robinson  and  Smith  gave  the  note  of  the 
defendant  in  lieu  of  the  bond.  The  bond  was  never  returned  to 
the  plaintiffs,  as  already  stated."  After  the  bond  was  so  delivered 
up,  the  witness  went  down  to  Robinson  &  Smith's  frequently,  to 
get  the  amount  of  the  $1500  note,  but  was  never  able  to  see  either 
of  them.  The  note  in  question,  and  the  $800,  were  given  after 
the  bond  had  been  delivered  to  Robinson  &  Smith,  in  lieu  of 
the  bond,  and  as  collateral  security  .for  the  note  of  $1500.  "  The 
deponent  does  not  recollect  how  long  after  the  bond  was  surren- 
dered, that  the  note  was  received  by  the  plaintiffs.  The  plaintiffs 
gave  up  their  claim  upon  the  said  bond,  for  the  note  and  the 


To  the  third  cross-interrogatory,  he  answered  that  "  the  plaintiffs 
got  Robinson  &  Smith's  note  in  the  course  of  business,  but  how 
he  does  not  know,  or  for  what  it  was  given  ;  he  speaks  of  the  $1500 
note." 

The  evidence  on  both  sides  having  been  closed,  the  defendant's 
counsel  made  the  following  points  on  which  they  requested  the 
charge  of  the  court : 

1.  If  the  jury  believe  that  the  note  was  improperly  put  in  circu- 
lation by  Robinson  &  Smith,  it    is   incumbent  on  the  plaintiffs  to 
show  that  they  paid  value,  parted  with  property,  or  gave  credit  on 
the  faith  of  the  note,  at  the  time  of  the  transfer  to  them. 

2.  That  the  taking  of  the  note  as  collateral  security,  for  the  pay- 
ment of  a  pre-existing  debt,  is  not  a  taking  of  it  in  the  ordinary 
course  of  trade,  and  for  a  valuable  consideration  between  the  parties 
to  this  suit. 
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3.  That  the  taking  of  the  note  in  payment  of  a  precedent  debt, 
is  not  such  a  consideration,  as   creates  a  superior   equity   in   the 
plaintiffs  to  that  previously  existing  between  the  original  parties. 

4.  If  the  jury  believe  that   the  plaintiffs  gave  up  the  bond  to 
Robinson  and  Smith,  at  their  request,  for  the  purpose  of  having  it 
discounted  or  sold,  and  on  their  promise  to  pay  the  plaintiffs  the 
amount  of  their  debt  due  to  them,  out  of  the  proceeds  of  sale,  they 
parted  with  their  claim,  property  and  title  to  the  bond,  by  parting 
with  its  possession  for  the  purpose  of  a  sale ;  and  if  the  note  was 
subsequently  transferred  *to  the  plaintiffs  by  Robinson  and   r*99<r 
Smith,  after  the  sale  of  the  bond,  as  security  for  the  amount   '- 

due  to  them,  the  plaintiffs  paid  no  value  for  the  note  and  cannot 
recover,  if  the  jury  are  of  opinion  that  the  note  was  originally 
without  consideration. 

5.  That  as  the  note  was  made  at  New  York,  the  law  of  that  state 
must  govern  the  contract. 

The  following  points  were  made  by  the  plaintiff's  counsel  : — 

1.  The  act  of  the  plaintiffs  in  entrusting  the  bond  to  Robinson 
and  Smith,  (or  the  member  of  their   firm    to  whom   it  was  made 
payable,)  that  he  might  discount  or  dispose  of  it,  for  the  use  of  the 
plaintiffs  themselves,  was  not  such  a  parting  with  the  possession  of 
the  bond,  as  would  change  or  divert  the  property  which  the  plain- 
tiffs had  previously  had  in  it,  as  a  security  for  the  money  lent  by 
them  to  Robinson  and  Smith. 

2.  Under  such  circumstances,  Robinson  and  Smith  would  not 
receive  it  as  debtors  to  whom  a  security  is  surrendered  by  their 
creditor,  but  as   agents  or  trustees  for  the  plaintiffs,  in  the  same 
manner  as  strangers,  who  had  received  it  under  such  circumstances, 
and  for  such  a  purpose. 

3.  If  the  bond  was  disposed  of  by  Robinson  and  Smith,  and  the 
proceeds  received  by  them,  such  proceeds  would,  in  their  hands,  be 
subject  to  the  same  ownership  and  trust,  as  the  bond  for  which  they 
were  the  substitute.     The  right  of  the  plaintiffs  to  the  proceeds, 
would  not  be  a  mere  pecuniary  claim  or  debt  of  Robinson  and  Smith, 
but  a  specific  interest  and  property  of  the  plaintiffs  in  the  proceeds 
themselves. 

4.  If  Robinson  and  Smith  had  disposed  of  the  bond  before  the 
transfer  to  the  plaintiffs  of  the  note  in  question,  there  is  no  evidence 
that  they  had  at  that  time  parted  with  the  proceeds  of  the  bond  ; 
and  in  the  absence  of  any  such  evidence,  the  legal  presumption  is 
that  they  still  retained  the  possession  of  so  much  of  the  said  pro- 
ceeds as  belonged  specifically  to  the  plaintiffs. 

5.  The  plaintiffs'  portion  of  the  proceeds  of  the  bond  when  die- 
posed  of,  was  in    the   hands  of   Robinson    and    Smith,  a  specific 
security  belonging  to  the  plaintiffs,  to  such  extent  as  the  bond  had 
previously  belonged  to  them. 
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6.  The  giving  up  of  their  claim  to  the  bond,  if  it  took  place  in 
the  manner  testified  to  by  Mr.  Wright,  or  in  the  words  used  by  him, 
was  in  legal  effect  the  same  thing  as  giving  up  their  specific  interest 
in  the  proceeds  of  the  bond. 

7.  If  this  receipt  by  the  plaintiffs  of  the  note  in  question,  con- 
stituted the  consideration  or  a  part  of  the  consideration  for  the  sur- 
render by  them  of  their  then  existing  interest  in  the  bond,  or  in 
the  proceeds  of  the  bond,  this  amounted  to  an  exchange  of  the  one 
security  for  the  other,  and  the  note  thus  received  in  lieu  of  the 
security  of  the  bond,  then  for  the  first  time  surrendered,  was  re- 
*29fi1   ce*ved  f°r  a  valuable  consideration,  *given  on  the  credit  of 

•"   the  note  itself,  and  the  defence  on  this  point  fails. 

8.  Under  the  last  point  the  case  would  not  be  affected  by  the 
circumstance  of  the  possession  of  the  bond  having  been  previously 
parted  with  by  the  plaintiffs,  if  they  only  parted  with   it  for  the 
purpose  of  its  being  discounted  by  the  parties  to  whose  possession 
it  was  entrusted,  nor  would  the  case  be  affected  by  the  circumstance 
that  the  bond  had  actually  been  discounted  or  disposed  of  and  con- 
verted into  money  before  that  time. 

9.  Under  the  circumstances  stated  by  Waring,  at  the  conclusion 
of  his  answers  to  the  second  interrogatory  in  chief,  it  was  the  duty 
of  the  defendant,  if  he  meant  to  contest  his  liability  to  the  plaintiffs 
on  this  note,  to  give  them  notice  of  his  intention  so  to  do,  and  he 
incurred  a  similar  obligation  when  the  note  was  exhibited  to  him 
by  the  notary,  with  the  plaintiffs'  endorsement  upon  it.      If  the 
defendant  did  not  give  the  plaintiffs  such  notice,  within  a  reasona- 
ble period  after  the  occurrence  of  the  earliest  in  point  of  time  of 
these  circumstances,  but  suffered  the  plaintiffs  to   remain   in  the 
belief  that  he  was  liable  on  the  note  until  this  action  was  brought, 
it  is  against  law  and  equity  that  he  should  now  insist  upon  the 
present  matter  of  defence. 

10.  The  burden   of  proof  of  such  notice  is   on  the  defendant; 
and  in  the  absence  of  such, proof  the  presumption  is,  that  none  was 
given." 

The  learned  judge  charged  the  jury  in  substance,  as  follows : — 
"The  plaintiffs  claim  the  balance  of  $700  with  interest,  for 
which  they  say  this  note  was  pledged  to  them.  The  defendant  has 
shown  what  would  undoubtedly  defeat  any  claim  upon  this  note,  on 
the  part  of  Robinson  &  Smith,  from  whom  the  plaintiffs  received 
it.  This  has  put  the  plaintiffs  on  the  proof  of  the  manner  in  which 
they  got  the  note;  and  on  the  proof  under  this  head,  the  case  will 
depend.  Robinson  &  Smith  owed  the  plaintiffs  $1500  for  money 
lent.  They  held  a  bond  of  one  Miller,  as  a  collateral  security  for 
this  debt.  This  bond  they  say  they  gave  to  Robinson  &  Smith, 
for  a  particular  purpose,  viz.,  that  of  getting  it  discounted  and 
their  debt  paid  out  of  the  proceeds,  and  that  Robinson  &  Smith, 
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having  thus  received  the  bond,  did  not  either  return  them  the  bond, 
or  pay  them  the  proceeds  of  it.  They  say  that  they  never  gave  up 
their  claim  to  this  bond,  or  the  proceeds  of  it,  until  they  received 
from  Robinson  &  Smith  $800,  and  the  note  of  the  defendant  now 
in  suit,  and  that  on  receiving  the  $800  and  note,  they  did  surren- 
der it.  The  defendant  on  the  other  hand  says,  that  when  the  plain- 
tiff's first  parted  with  the  possession  of  the  bond  to  Robinson  &  Smith, 
they  gave  up  their  right  to  it,  that  is  to  say,  surrendered  it,  both 
as  to  property  and  possession ;  and  he  then  puts  the  case  on  the 
ground  that  the  subsequent  receipt  of  the  note  was  merely  as  a 
security  for  the  previous  debt  or  the  balance  of  it.  Now  if  the 


plaintiffs  *did  take  this  note  merely  as  a  collateral  security 
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for  a  pre-existing  debt  without  more,  the  law  would  be  in 
favor  of  the  defendant  on  this  point.  If  however  a  debt  is  given 
up  or  a  security  parted  with ;  if  any  security  is  surrendered  in 
consideration  of  receiving  a  note,  the  consideration  is  sufficient  to 
give  a  property  in  the  note  to  the  party  receiving  it."  This  part 
of  the  case  was  left  to  the  jury.  The  judge  then  said,  "  If  you 
adopt  the  latter  view  of  the  case,  I  charge  you,  that  parting  with  a 
security  at  the  time  of  receiving  the  note  is  a  sufficient  consideration 
to  remove  the  objection  which  the  defendant  has  taken  to  the 
plaintiffs'  recovery.  A  previous  temporary  parting  with  the  mere 
possession  of  the  bond  for  the  particular  purpose  of  having  it  dis- 
counted for  the  plaintiffs'  use,  would  not  constitute  a  parting  with 
the  plaintiffs'  property  in  their  portion  of  the  proceeds  of  it,  when 
disposed  of,  so  as  to  render  it  impossible  for  them  afterwards  to 
surrender  their  property  in  it  in  consideration  or  part  consideration 
of  the  receipt  of  this  note.  If  the  jury  think  the  bond  was  only 
loaned  to  Robinson  &  Smith  for  a  particular  purpose,  such  lending 
did  not  divest  the  plaintiffs'  property  in  the  bond,  or  in  the  pro- 
ceeds of  it.  If  the  bond  was  discounted,  and  the  money  raised 
upon  it,  the  plaintiffs  had  a  specific  interest  in  the  proceeds,  as  they 
before  had  in  the  bond.  A  mere  parting  with  the  possession  of 
the  bond  does  not  necessarily  imply  that  the  plaintiffs  intended  to 
give  up  their  claim  to  it.  If,  however,  when  the  bond  was  first 
handed  over  to  Robinson  &  Smith,  the  plaintiffs  really  surrendered 
all  their  right  in  it,  then  the  defence  is  sustained.  If  on  the  con- 
trary, the  parting  with  the  possession  of  the  bond  was  merely  for 
the  particular  purpose  of  having  it  discounted,  and  the  proceeds 
paid  over  to  themselves,  the  parting  with  the  possession  of  it  was 
no  surrender  of  their  property  in  it,  or  in  the  proceeds,  after  it 
should  be  disposed  of." 

The  judge  then  said  that  he  had  answered  all  the  points  except 
the  ninth;  that  he  did  not  think  this  had  an  important  bearing  on 
the  cause ;  but  while  he  declined  answering  it  as  proposed,  he  would 
remark,  that  if  the  defendant  slept  upon  the  knowledge  that  the 

6  WHAETON — 15 


227  SUPREME  COURT  [Dec.  Term, 

[Depeau  v.  Waddington.] 

plaintiffs  held  the  note  in  question,  and  did  not  immediately  give 
them  notice  that  he  had  received  no  value  for  the  note,  it  would  be 
a  circumstance  for  the  consideration  of  the  jury  in  reference  to  the 
defendant's  liability. 

The  judge  also  stated,  that  as  he  was  about  to  deliver  his  charge 
to  the  jury,  the  defendant's  counsel  had  handed  him  a  paper  con- 
taining five  points  to  be  charged  on  :  That  the  general  charge  first 
given,  had  covered  all  the  grounds  taken  in  the  argument,  and 
irom  the  opportunity  afforded  of  examining  the  points,  he  was  not 
aware  that  anything  in  them  had  not  been  sufficiently  noticed  ;  he 
desired,  however,  if  the  counsel  for  the  defendant  wished  any  more 
*2281  8Pecific  answer,  that  a  designation  should  be  made  of  the  por- 
J  tions  of  the  *points  which  had  not  been  embraced  in  the 
remarks  already  submitted  to  the  jury. 

The  counsel  for  the  defendant  then  referred  the  judge  to  the 
fourth  and  fifth  points  ;  whereupon  the  judge  said  that,  as  to  the 
fifth  point,  no  difference  between  the  law  of  New  York  and  the  law 
of  Pennsylvania  had  been  shown,  and  therefore  the  point  did  not 
arise ;  but  that  the  law  of  this  case  for  the  government  of  the  jury 
was,  as  has  already  been  stated  by  the  court. 

As  to  the  fourth  point,  the  judge  said  that  it  appeared  to  be 
complicated  of  law  and  fact ;  and  believing  it  to  have  been  an- 
swered by  the  general  charge,  so  far  as  the  defendant  was  entitled 
to  have  it  answered,  he  had  no  further  reply  to  give  to  it.  The 
judge,  however,  then  requested  the  counsel  for  the  defendant  to 
specify  as  to  what  particular  case  the  fourth  point  had  not  been 
answered ;  and  the  counsel  not  presenting  any  such  specification, 
no  further  answer  was  made  by  the  judge. 

The  jury  found  for  the  plaintiff,  and  this  writ  of  error  was  taken, 
and  the  following  errors  assigned. 

1.  Because  the  judge  erred  in  charging  the  jury  that  a  parting 
with  the  possession  of  the  bond  for  the  purpose  of  a  sale  of  it,  was 
no  surrender  of  the  property  in  it :  and  the  parting  with  the  pos- 
session did  not  imply  that  the  plaintiffs  intended  to  give  up  their 
claim  to  it. 

2.  Because  the  judge  erred  in  charging,  that  if  the  defendant 
slept  upon  the  knowledge  that  the  plaintiffs  held  the  note  and  did 
not  immediately  give  them  notice  that  no  value  had  been  received 
for  it,  it  was  a  circumstance  for  the  consideration  of  the  jury  in 
reference  to  his  liability. 

3.  Because  the  judge  did  not  answer  the  defendant's  points  at 
all;  and  he  misdirected  the  jury  as  to  the  law  arising  from  the 
evidence. 

Mr.  Norria,  for  the  plaintiff  in  error. 

1.  The  learned  judge  below  erred  in  saying  that  the  plaintiffs 
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did  not  surrender  the  property  in  the  bond  by  parting  with  the 
possession  of  it  under  the  circumstances.  The  plaintiffs  could  not 
have  brought  trover,  or  any  other  action,  for  the  bond  while  it  was 
in  the  hands  of  a  third  person  who  had  given  value  for  it.  1  Bos. 
&  Pul.  546.  In  New  York  a  bond  passes  by  delivery  like  a  bill 
of  exchange.  Delivery  is  necessary  to  part  with  the  property  in  a 
bill,  bond,  &c.  The  King  v.  Lambton,  5  Price  442  ;  2  Eng.  Exch. 
Rep.  276.  The  property  in  an  exchequer  bill  passes  by  delivery 
only.  Wookey  v.  Pole,  4  Barn.  &  Aid.  1 ;  6  Eng.  Com.  Law  R. 
323.  The  King  of  Prussia's  bonds  were  held  to  pass  by  delivery 
*only,  Gorgier  v.  Melville,  3  Barn.  &  Cresw.  45 ;  10  Eng.  r*ooQ 
Com.  Law  Rep.  16 ;  Hornblower  v.  Proud,  2  Barn.  &  *- 
Aid.  327. 

2.  The  defendant  was  not  bound  to  prove  notice.     If  the  plain- 
tiffs gave  no  consideration,  they  cannot  be  in  a  better  situation  than 
the  party  from  whom  they  got  the  note. 

3.  This  note  was  not  received  in  the  regular  course  of  business, 
and  therefore  the  defence  was  available.     In  Coddington  v.  Bay, 
20  Johns.  651,  C.  J.  Spencer  says,  "I  understand  by  the  usual 
course  of  trade  not  that  the  holder  shall  receive  the  bills  or  notes 
as  securities  for  antecedent  debts,  but  that  he  shall  take  them  in 
his  business,  and  as  payment  for  a  debt  contracted  at  the  time." 
To  bring  the  transaction  within  the  rule  laid  down  in  other  cases, 
the  surrender  of  the  bond  and  receipt  of  the  note,  ought  to  have 
been  simultaneous.    There  must  be  a  present  consideration.    Payne 
v.  Cutler,  13  Wend.  606.     There  must  be  an  advance  of  money, 
or  debt  contracted,  or  liability  incurred  at  the  time.     Here  the 
delivery  of  the  bond  was  a  week  prior  to  getting  the  note.     Smith 
v.  Van  Loan,  16  Wend.  661,  repeats  the  doctrine  that  value  must 
be  paid,  or  property  parted  with,  or  credit  given,  on  the  faith  of 
the  note  at  the  time  of  the  security.     Taking  in  payment  of  a  pre- 
cedent debt  would  not  create  a  greater  equity  than  that  subsisting 
between  the  original  parties.     Petrie  v.  Clark,  11  S.  &  R.  388 ; 
Wardell  v.  Howell,  9  Wend.  170 ;  Rosa  v.  Brotherson,  10  Id.  85. 
Here  the  plaintiffs  are  not  in  a  worse  situation,  if  the  defence 
prevails,  than  they  were  after  parting  with  the  bond. 

4.  The  defendant  was  entitled  to  an  explicit  answer  to  all  his 
propositions   and  points.     Smith  v.   Thompson,  2  S.  &  R.   51 ; 
Bellas    v.    Hays,   5   Id.   445;    Simpson   v.    Wray,   7    Id.    340; 
Bailey  v.    Fairplay,  6  Binn.    455 ;    Slaymaker  u.   St.   John,  5 
Watts  27. 

Mr.  Biddle  and  Mr.  Cadwalader,  for  the  defendants  in  error. 

The  doctrine  contended  for  on  the  other  side  is,  that,  by  giving 
up  the  bond,  the  plaintiffs  gave  up  their  right  to  the  proceeds  of  it. 
But  the  jury  have  found  that  they  did  not.  Robinson  got  the  bond 
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as  their  factor  or  servant.  We  don't  deny  that  the  plaintiffs  could 
not  claim  the  bond  from  a  bona  fide  purchaser;  but  we  contend 
that  they  had  a  specific  lien  on  the  proceeds.  It  is  a  case  of 
exchange  of  securities.  The  plaintiffs  gave  up  the  bond,  (or  what  is 
the  same  thing,  their  claim  to  the  proceeds  of  it),  for  the  note.  In 
Taylor  v.  Plumer,  3  Maule  &  Selwyn  562,  it  was  held  that  a 
creditor  was  entitled  to  follow  stock  and  bullion,  which  his  broker 
had  got  with  the  creditor's  money,  instead  of  exchequer  bills. 
Coddington  v.  Bay,  20  Johns  639  ;  Wolf  v.  Eichelberger,  2  P.  & 
W.  348,  and  Petrie  v.  Clark,  11  S.  &  R.  388,  all  show  that  part- 
ing with  a  security  forms  a  valuable  consideration.  So  is  giving 
time.  Our  law  is  the  same  as  that  in  England  and  New  York. 
930*1  Walker  v-  *Geisse,  4  Whart.  258;  Smith  v.  Van  Loan,  16 
J  Wend.  661,  in  effect  overrules  Rosa  v.  Brotherson,  10  Wend. 
85.  In  Morton  v.  Rogers,  14  Wend.  575,  two  judges  expressly 
dissented  from  the  doctrine  in  Rosa  v.  Brotherson. 

Mr.  Haly,  in  reply. 

The  money  obtained  on  the  bond  had  no  ear-mark.  It  was  indis- 
tinguishable from  other  money  of  Robinson.  The  burden  of  prov- 
ing that  the  bond  was  converted  into  specific  property,  lies  on  the 
other  side.  The  case  of  Taylor  v.  Plumer  makes  the  distinction 
expressly  between  money  in  specie  and  money  merged  in  other 
money.  Here  no  security  was  parted  with  on  the  faith  of  the  note. 
What  is  called  on  the  other  side  "the  proceeds  of  the  bond,"  was 
a  mere  right  of  action  against  Robinson  for  a  breach  of  trust ;  if 
there  was  any  trust  in  the  case.  The  plaintiffs  neither  released  the 
debt  nor  gave  time. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. —  This  was  an  action  of  assumpsit  on  a  promissory 
note,  drawn  by  the  defendant,  Depeau,  in  favor  of  Robinson  & 
Smith,  or  order,  and  by  them  endorsed  to  the  plaintiff.  The 
plaintiffs  lent  Robinson  &  Smith  fifteen  hundred  dollars  on  a  note ; 
and  as  a  collateral  security,  the  latter  firm  placed  in  the  hands  of 
the  former  a  bond  for  twenty-three  or  twenty-four  hundred  dollars, 
of  a  certain  Edward  Miller  to  Thomas  S.  Smith,  one  of  the  part- 
ners of  Robinson  &  Smith.  Some  time  after,  Robinson  called  on 
the  plaintiffs,  and  stated  that  he  wanted  to  take  the  bond  away, 
and  to  get  it  discounted.  Robinson  &  Smith,  a  week  or  so  after 
the  delivery  of  the  bond,  paid  to  Ogden  &  Co.  eight  hundred  dol- 
lars, and  transferred  the  note  in  suit  to  them  as  collateral  security, 
for  the  amount  yet  remaining  due.  The  plaintiffs  gave  up  their 
claim  upon  the  bond  for  the  note,  and  the  eight  hundred  dollars. 
It  seems  that  the  note  of  Robinson  &  Smith  to  the  plaintiffs  was 
protested ;  that  one  of  that  firm  came  to  the  plaintiffs,  and  stated 
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that  (if)  they  would  lend  him  the  bond  for  a  day,  he  had  an  oppor- 
tunity of  getting  the  money  upon  it,  and  would  then  pay  the  fifteen 
hundred  dollars.  The  bond  was  delivered  to  him  for  that  purpose; 
but  the  bond  was  neither  re-delivered  to  the  plaintiffs,  nor  was  the 
amount  due  on  the  note  paid  according  to  the  understanding 
between  them ;  but  some  time  afterwards — how  soon  is  not  recol- 
lected, nor  is  it  material — eight  hundred  dollars  in  cash  were  paid, 
and  the  note  in  suit  was  transferred  to  the  plaintiffs,  in  lieu  of  the 
bond,  and  as  a  collateral  security  for  the  note.  It  may  be  inferred 
from  the  evidence,  although  no  direct  proof  is  given  of  it,  that  the 
bond  was  assigned  for  a  valuable  consideration,  or  paid  by  the 
obligor :  that  the  money  was  received  by  Smith,  one  of  the  obligees; 
and  that  eight  hundred  dollars  were  paid  of  the  proceeds,  r^o-i 
*  Robinson,  of  the  house  of  Robinson  &  Smith,  says,  that  *• 
the  bond  was  delivered  to  the  deponent's  firm  on  payment  of  part 
of  the  fifteen  hundred  dollars,  upon  the  understanding,  that  the 
deponents  would  immediately  pay  them  the  balance  of  the  amount 
due ;  that  the  object  of  the  firm  in  getting  the  bond  was  to  have  it 
discounted,  and  pay  the  plaintiffs  at  once ;  the  bond  being  for  a 
considerable  larger  sum  than  was  due.  He  does  not  recollect 
whether  the  plaintiffs  afterwards  asked  his  firm  for  other  security, 
although  they  may  have  done  so.  He  thinks  the  note  in  suit  was, 
a  few  days  after  the  bond  was  delivered  up  by  the  plaintiffs,  prof- 
fered to  them,  as  collateral  security  for  the  balance  due.  They 
handed  over  the  note  about  a  week  after  the  bond  was  delivered  up, 
but  after  they  had  secured  the  bond ;  that  is,  as  I  understand  it, 
after  they  had  received  the  money  for  it.  No  other,  or  new  con- 
sideration was  given  by  the  plaintiffs  for  the  note.  The  under- 
standing was,  that  the  deponent's  firm  was  to  pay  the  plaintiffs 
immediately  the  balance  due  them ;  that  the  bond  was  to  be  dis- 
counted at  once  for  that  purpose.  Nothing  was  stipulated  about 
the  security,  because  the  balance  was  to  be  immediately  paid  in 
cash.  The  note  in  suit  was  given  for  the  purpose  of  being  dis- 
counted for  the  sole  accommodation  of  Depeau. 

The  defendant  alleges  that  there  was  no  consideration  for  the 
note  in  suit;  that  the  transfer  of  it  to  the  plaintiffs  was  in  fraud 
of  his  rights ;  that  it  was  placed  in  the  hands  of  the  plaintiffs  as 
collateral  security,  and  that  consequently  there  is  the  same  equity 
existing  as  between  the  maker  and  payee.  The  plaintiffs  admit 
that  there  was  no  consideration  between  the  original  parties;  that 
the  payee  could  not  recover,  and  that  if  pledged  as  a  collateral 
security,  without  more,  for  a  pre-existing  debt,  they  would  be  in 
no  better  situation  than  the  first  holder ;  but  they  contend  that 
there  was  an  exchange  of  securities  in  substitution  of  the  note  for 
the  bond,  or  the  proceeds  of  the  bond,  and  that  they  were  innocent 
holders  for  value. 


231  SUPREME  COURT  [Dec.  Term, 

[Depeau  v.  Waddington.] 

Several  exceptions  have  been  taken  to  the  charge  of  the  court, 
none  of  which  have  been  sustained.  The  charge  is  clear  and  pre- 
cise, and  substantially  answers  all  the  points  which  were  made,  and 
is  as  favorable  to  the  defendants  as  he  had  any  right  to  expect. 
The  court  leave  the  facts  to  the  jury,  and  if  there  be  any  error,  it 
is  the  application  of  the  evidence  to  the  points  ruled.  In  the 
investigation  of  the  case  it  becomes  material  to  ascertain  what  are 
the  facts  found  by  the  jury,  and  to  which  their  attention  was 
directed  by  the  court.  They  are  in  substance,  these.  That  placing 
the  bond  in  the  hands  of  Robinson  &  Smith,  who  acted  as  the  agent 
of  the  plaintiffs,  was  for  a  particular  and  special  purpose,  viz.,  that 
they  would  immediately  dispose  of  the  bond;  which  they  did;  and 
that  they  would  pay  over  a  portion  of  the  money  to  them ;  and  that  in 
the  meanwhile,  the  proceeds  would  be  held  by  them  as  a  pledge  or 
security  for  the  amount  due  on  the  note ;  that  the  money  raised  by 

*'2321  *ne  sa^e  *or  Pavmenk  °f  tne  bond  was  a  substitute  for  the 
J  bond ;  that  as  the  bond  was  a  collateral  security,  so  was  the 
money  arising  therefrom.  That  at  the  time  they  stood  in  the  rela- 
tion of  principal  and  agent,  the  parties  came  to  an  arrangement,  and 
in  consideration  that  the  plaintiffs  would  relinquish  all  claim  to  the 
money,  whether  lien  or  otherwise,  they  agreed  to  transfer,  in  lieu 
of  the  bond  or  the  proceeds  thereof  (which  the  jury  have  found  to 
be  the  same  thing),  the  note  now  in  suit,  as  a  collateral  security 
for  the  original  debt.  The  only  question  therefore,  is,  are  the 
plaintiffs  innocent  holders  for  value.  As  between  the  maker  and 
payee,  it  is  granted,  there  was  no  consideration,  and  the  failure  and 
absence  of  this  would  be  a  good  defence  to  the  maker.  But  between 
other  parties,  as  here  between  the  plaintiffs  and  defendant,  two  dis- 
tinct considerations  come  in  question  ;  first,  that  which  the  defendant 
received  for  his  liability ;  and  secondly,  that  which  the  plaintiffs 
gave  for  their  title.  If  the  defendant  can  show  that  he  has  an 
equity  not  to  be  charged,  as  if  he  can  prove,  as  has  been  done  here, 
that  he  received  no  consideration  for  his  liability,  or  that  his  signa- 
ture was  obtained  by  force  or  fraud,  he  may,  after  giving  due  notice, 
require  the  plaintiff  to  show  that  he  gave  a  valuable  consideration 
for  the  note  or  bill,  and  that  the  plaintiff  has  no  equity  to  recover. 
But  actions  between  remote  parties  will  not  fail  unless  in  case  of 
absence  or  failure  of  both  these  considerations.  It  is  conceded  here, 
that  as  between  the  maker  and  payee,  there  is  no  consideration 
whatever ;  that  the  plaintiffs  are  required  to  prove  that  they  gave 
a  valuable  consideration  for  the  note,  and  that  if  the  note  is  held 
merely  as  a  collateral  security  for  a  pre-existing  debt,  without  more, 
it  is  not  such  a  consideration  as  will  prevent  the  defendant  from 
availing  himself  of  the  equity  as  between  the  maker  and  payee.  In 
Rosa  t;.  Brotherson,  10  Wend.  85,  it  is  decided,  that  when  the 
creditor  receives  the  transfer  of  a  negotiable  note,  in  payment  of  a 
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pre-existing  debt,  he  takes  it,  although  transferred  to  him  before 
maturity,  subject  to  all  existing  equities  between  the  original  par- 
ties. But  that  case  was  not  well  considered,  and  has  been  subse- 
quently overruled.  But  although  this  is  so,  it  has  been  repeatedly 
held  that  a  collateral  security  for  a  pre-existing  debt,  without  more, 
is  not  such  a  consideration  as  will  give  title  to  the  holder ;  yet,  if 
there  is  a  new  and  distinct  consideration,  the  holder  is  a  purchaser 
for  value,  and,  as  such,  protected  from  a  defence  which  would  have 
been  available  between  the  original  parties.  It  seems  to  me  there 
would  be  no  great  difficulty  in  proving  that  it  would  have  been 
better  not  to  have  restrained  the  negotiability  of  paper  bona  fide 
pledged  as  a  collateral  security  for  a  debt ;  but  on  this  point  the  law 
is  settled.  Without  making  a  parade  of  learning  and  research  by 
the  citation  of  numerous  authorities,  foreign  and  domestic,  ancient 
and  modern,  it  is  sufficient  to  refer  to  Petrie  v.  Clark,  11  S.  &  R. 
377,  where  both  points  are  ruled.  It  is  there  held  that  the  transfer 
of  negotiable  paper  as  collateral  security  for  *a  pre-existing  r*oqo 
debt,  does  not  constitute  a  person  a  holder  for  a  valuable  "- 
consideration.  But  where  there  is  a  new  consideration,  as  where  it 
can  be  shown  that  time  was  given  in  consideration  of  obtaining  the 
note  as  a  security  for  the  debt,  it  would  be  otherwise.  The  court, 
after  stating  the  general  principle  adverted  to,  add,  that  it  might 
be  shown  on  the  other  side  that  the  plaintiffs  had  a  right  to  recover, 
provided  they  were  able  to  prove  that  time  was  given  in  considera- 
tion of  obtaining  the  note  as  security  for  the  debt,  and  that  in 
consequence  the  debt  was  lost.  The  giving  of  time  would  be  a 
present  and  a  valuable  consideration  ;  and  a  pledge  in  these  terms 
would  be  the  same  as  a  pledge  for  money  paid  down.  Here  the 
principle  is  plainly  announced  ;  for  the  case  put  is  but  an  illustra- 
tion of  the  principle,  and  applies  with  great  force  to  the  case  in 
hand.  Where  the  holder  of  a  note  or  bill  has  not  paid  value  for  it, 
he  is  in  privity  with  the  first  holder,  and  will  be  affected  by  any- 
thing that  would  affect  the  first  holder.  Collins  u.  Martin,  1  Bos. 
&  Pul.  651.  But  no  evidence  of  want  of  consideration,  or  other 
ground,  to  impeach  the  apparent  value  received,  was  ever  admitted 
in  a  case  between  an  acceptor,  a  drawer,  or  maker,  and  the  person 
holding  the  bill  or  note  for  value.  There  is  no  evidence  that  the 
plaintiffs  were  aware  of  the  nature  of  the  transaction  between  the 
maker  and  payee.  There  was  a  pre-existing  debt  between  the 
plaintiffs  and  the  payee,  for  which  they  had  a  collateral  security 
amply  sufficient  for  their  entire  indemnity.  One  of  the  firm  obtains 
possession  of  the  bond  for  the  particular  purpose  of  reducing  it 
into  cash,  and  with  the  proceeds  paying  the  amount  due  on  the  note. 
The  money  was  raised  by  them,  and  instead  of  paying  it  over,  as 
was  the  understanding,  and  their  duty,  in  lieu  thereof  they  assign 
to  them  the  note  DOW  in  suit.  Now  in  what  situation  did  Robinson 
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and  Smith,  at  the  time  of  the  transfer,  stand  to  the  plaintiffs? 
Clearly  in  the  light  of  agents,  with  the  money  of  the  principals  in 
their  hands,  recoverable  by  action  of  assumpsit  for  money  had  and 
received,  and  which  might  have  been  followed  by  them  into  any 
specific  property  into  which  they  may  have  converted  it.  As,  for 
instance,  if  they  had  purchased  stock,  it  would  have  been  subject 
to  their  claim.  3  Maule  &  Selw.  562.  The  proceeds  of  the  bond, 
to  the  amount  of  the  lien,  were  theirs,  and  there  is  no  evidence- — 
but  the  reverse  may  be  inferred — that  the  parties  intended  to  con- 
vert the  transaction  into  a  mere  personal  contract  between  them. 
And  if  this  had  been  the  effect,  it  is  far  from  clear,  that  if  the 
right  to  a  special  action  in  the  case  had  been  relinquished,  it  would 
not  have  been  a  valuable  consideration.  The  consideration  is 
everything — the  amount  of  it  nothing,  unless  it  is  a  colorable  con- 
sideration. But  be  this  as  it  may,  the  plaintiffs  are  holders  for 
value.  For  what  is  this  but  an  exchange  of  securities  ?  and  this, 
if  it  needed  authority,  has  been  ruled  to  be  a  sufficient  consider- 
ation, in  Hornblower  v.  Proud,  1  Barn.  &  Aid.  333.  But  it  is 
*9341  sa^'  ^  ^s  *ne  excnange  °f  *one  collateral  security  for  another 
'  collateral  security — and  this  is  true  ;  but  may  not  the  former 
have  been  of  more  value  than  the  latter,  as  it  undoubtedly  was  here, 
although  that  is  an  immaterial  circumstance,  so  far  as  the  legal  point 
is  involved.  It  is  very  plain,  that  had  the  plaintiffs  retained  their 
original  security,  they  would  have  had  no  difficulty  whatever.  It 
has  been  produced  solely  by  the  exchange  of  securities.  The  same 
general  rules  which  apply  to  the  nature  of  the  consideration  for 
other  simple  contracts  are  applicable  here.  If  a  man  give  his 
acceptance  to  another,  that  will  be  a  good  consideration  for  a  promise 
on  another  bill,  though  such  acceptance  is  unpaid.  And  cross- 
acceptances,  far  mutual  accommodation,  are  respectively  considera- 
tions for  each  other.  Rose  v.  Sims,  1  Bar.  &  Ad.  521  ;  Cowles  v. 
Dunlap,  7  T.  R.  565  ;  Buckler  v.  Buttevant,  3  East  72.  In  Bosan- 
quet  v.  Dudman,  1  Stark.  1,  it  was  held,  that  when  a  banker's 
acceptances  for  his  customer  exceeded  the  cash  balance  in  his 
hands,  and  accommodation  acceptances  were  deposited  by  the 
customer  with  the  banker,  as  collateral  security,  whenever  the 
acceptances  exceeded  the  cash  balance,  the  banker  held  the  colla- 
teral bills  for  value.  The  reason  that  a  negotiable  note  transferred 
as  a  collateral,  does  not  constitute  the  holder  a  purchaser  for  value, 
is,  that  he  is  supposed,  although  very  often  contrary  to  the  fact,  to 
be  in  no  worse  situation  than  he  was  before.  But  that  is  not  the 
case  where  there  is  a  new  and  distinct  consideration  superinduced 
by  the  transfer  and  exchange  of  securities.  It  is  not  a  past,  but  a 
present  consideration. 

The  plaintiffs  in   error  contend,  that  the  judge  erred,  1st,  in 
charging  the  jury,  that  a  parting  with  the  possession  of  the  bond, 
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for  the  purpose  of  a  sale  of  it,  was  no  surrender  of  the  property  in 
it ;  and  that  the  parting  with  the  possession  did  not  imply  that  the 
plaintiffs  gave  up  their  claim  to  it.  Coupled  with  the  evidence,  we 
see  no  error  in  the  charge;  as  it  was  the  understanding  of  the 
parties,  and  the  jury  have  so  found,  that  it  should  be  used  for 
the  special  purpose  of  converting  the  bond  into  money,  and  paying 
the  plaintiffs  debt.  Quoad  this  amount  they  were  the  agents  of  the 
plaintiffs. 

2d.  In  charging  that  if  the  defendant  slept  upon  the  knowledge 
that  the  plaintiffs  held  the  note,  and  did  not  immediately  give  them 
notice  that  no  value  had  been  received  for  it,  it  was  a  circumstance 
for  the  consideration  of  the  jury,  in  reference  to  his  liability.  The 
answer  refers  to  the  plaintiff's  ninth  point ;  and  it  may  be  doubtful 
whether,  if  there  be  error  at  all,  it  is  not  against  the  plaintiffs.  It 
is  conceded,  that  the  plaintiffs  were  not  aware  of  the  want  of  con- 
sideration between  the  original  parties ;  at  least  there  is  no  proof 
of  it :  that  they  were  resting  under  the  conviction  that  there  was 
no  want  of  faith  between  them  :  that  there  was  at  least  a  moral 
obligation  on  the  defendant,  as  soon  as  he  was  informed  of  the  true 
state  of  the  case,  to  take  the  earliest  opportunity  to  apprise  them 
of  it,  that  they  might  secure  themselves ;  but  instead  of  this,  he 
seems  *to  rely  on  the  promise  of  Robinson  &  Smith,  to  in-  r^.Tor 
demnify  him  by  payment  of  the  plaintiff's  debt.  There  is  *- 
nothing  to  complain  of  in  this  part  of  the  charge,  as  it  certainly 
was  a  circumstance  which  the  jury  might  take  into  consideration. 

But  it  is  said  that  there  is  error,  because  the  judge  did  not 
answer  the  defendant's  points  at  all:  and  that  he  misdirected  the 
jury  as  to  the  law  arising  from  the  evidence.  That  the  latter  alle- 
gation is  groundless,  I  have  endeavored  to  show ;  and  as  to  the 
former,  all  the  points  to  which  the  defendant  was  entitled  to  an 
affirmative  answer,  are  noticed  in  the  charge.  But  in  addition, 
this  case  is  in  some  respects  peculiar ;  and  we  sincerely  hope  it 
will  be  the  last  of  its  kind.  When  the  judge  was  about  to  deliver 
his  charge  to  the  jury,  the  defendant's  counsel  handed  to  him  a 
paper,  containing  five  points  to  be  charged  on.  The  judge  sup- 
posed that  the  general  charge  had  covered  all  the  ground  taken  in 
the  argument;  and  from  the  opportunity  afforded  of  examining  the 
points,  he  was  not  aware  that  anything  in  them  had  riot  been  suffi- 
ciently noticed.  He  desired,  however,  if  the  counsel  for  the  defend- 
ant wished  any  more  specific  answer,  that  a  designation  would  be 
made  of  the  portions  of  the  points  which  had  not  been  embraced  in 
the  remarks  already  submitted  to  the  jury. 

The  counsel  for  the  defendants  then  referred  to  the  fourth  and 
fifth  points.  To  this  he  answered,  that  no  difference  had  been 
shown  between  the  law  of  New  York  and  the  law  of  Pennsylvania; 
and  therefore  the  point  did  not  arise.  In  this  the  court  was  right ; 
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for  no  difference  now  exists  in  the  law  of  the  two  states  in  this 
particular.  The  courts  of  New  York  have  retraced  their  steps; 
and  the  law  is  the  same  there  as  here. 

As  to  the  fourth  point,  the  judge  said,  that  it  appeared  to  be 
complicated  of  law  and  fact ;  and  believing  it  to  be  answered  by  the 
general  charge,  so  far  as  the  defendant  was  entitled  to  have  it 
answered,  he  had  no  further  reply  to  give  to  it.  The  remarks 
already  made  show  that  the  point  was  substantially  answered ;  but 
there  is  another  reason  equally  conclusive. 

After  stating  his  impression,  that  the  point  (certainly  not  so 
clearly  expressed  as  to  be  understood  in  a  minute)  had  been 
answered,  the  judge  requested  the  counsel  for  the  defendant  to 
specify  as  to  what  particular  the  fourth  point  had  not  been  answered; 
and  the  counsel  not  presenting  any  such  specification,  no  further 
response  was  made  by  the  court.  To  convict  a  judge  of  error,  after 
evincing  his  desire  in  this  manner  to  do  justice  to  the  parties,  might 
Ijead  to  the  practice  of  trick  and  artifice  and  concealment,  and  must 
be  specially  avoided ;  or  otherwise  the  trial  by  jury  would  be  a 
common  nuisance.  It  is  not  intended  to  intimate  that  there  was 
not  due  fidelity  to  the  court  in  this  case ;  but  we  must  presume  that 
the  counsel  knew  in  what  particular  the  judge  failed  or  omitted 
to  answer  ;  and  in  common  candor  it  was  their  duty,  being  appealed 
to,  to  point  it  out.  If  they  choose  not  to  do  so,  for  motives  best 
known  to  themselves,  it  is  an  *error  arising,  in  part  at  least, 
from  their  own  omission ;  and.  cannot  be  a  ground  for 
reversal.  If  any  injury  arises  from  it,  it  is  a  matter  to  be  settled 
between  the  counsel  and  the  client. 

As  to  the  question  of  the  onus,  which  has  been  so  much  dis- 
cussed in  the  argument,  it  was  a  proper  subject  of  remark  before 
the  jury ;  and  is  only  material  here,  as  bearing  upon  the  facts 
found  by  the  jury. 

Judgment  affirmed. 

Cited  by  counsel,  4  W.  &  S.  347;  8  Id.  315,  324;  7  Barr  477;  1  Harris 
625  ;  1  Wright  487  ;  5  Id.  225  ;  4  P.  F.  Smith  399  ;  ||  25  Id.  130  ;  1  W.  N.  C. 
148  ;  Id.  45 ;  2  Id.  485 ;  7  Norris  289,  s.  c.  6  W.  N.  C.  445 ;  1  Outer.  236. || 

Cited  by  the  court,  3  Barr  386;  4  Harris  123 ;  8  Id.  386:  5  Casey  160;  4 
Wright  44  ;  9  Id.  83;  5  P.  F.  Smith  76  ;  Brightly  264.  ||  As  to  the  taking  of 
choses  in  action  as  collateral  security  for  an  antecedent  debt,  not  being  a 
giving  of  value,  Ashton's  Appeal,  23  Smith  162;  Royer  v.  Bank,  2  Norris 
249,  s.  c.  4  W.  N.  C.  87;  s.  P.  Cummings  v.  Boyd,  2-Norris  372.  Discount- 
ing notes  on  the  faith  of  collateral  notes  is  giving  value  for  the  latter  :  Miller 
v.  Pollock,  3  Outer.  202.  Choosing  between  two  collaterals  offered  is  not  a 
valuable  consideration :  Pratt's  Appeal,  27  Smith  382. 

Cited  by  court  below,  Early's  Appeal,  8  Norris  417,  s.  c.  7  W.  N.  C.  187. 

Cited  by  auditor,  as  to  what  is  a  giving  of  value.  Lyons's  Appeal,  4  W. 
N.  C.  350.  U 

See,  also,  4  Whart.  258  ;  10  Watts  273  ;  6  Casey  138  ;  10  Id.  140 ;  5  Wright 
226;  11  P.  F.  Smith  72. 
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Bradford  and  Others  against  Bradford. 
Flintham  and  Others  against  Bradford. 

A  will  contained  the  following  provisions :  "  As  to  my  worldly  goods  of 
all  sorts  and  kinds,  I  will  and  order  that  they  shall  be  put  under  the  care 
and  he  kept  as  a  general  fund,  (except  such  as  shall  be  hereafter  otherwise 
ordered  in  this  will  or  any  codicil  hereto  affixed,)  by  my  executors  and  their 
successors  thereafter  for  the  term  of  one  hundred  years  from  and  after  my 
decease,  and  all  the  rents  and  profits  to  be  equally  divided  between  my  four 
children,  S.,  T.,  W.,  and  S.,  on  the  seventeenth  of  May  and  twenty-seventh 
of  November  of  each  year,  and  on  the  death  of  either  of  them,  the  portion 
of  the  deceased  to  be  divided  and  paid  to  each  of  their  children  equally. 
That  on  the  death  of  either  of  my  executors  a  successor  shall  be  chosen  by 
the  survivors  of  my  children,  and  the  children  of  the  deceased,  as  one  to 
vote  in  the  choice  as  representative  of  their  parent,  and  on  the  death  of  all 
my  children,  then  by  all  the  survivors  who  are  entitled  as  above,  and  so  or. 
for  the  above-mentioned  100  years ;  after  which,  the  whole  to  be  equally 
divided  among  the  survivors  who  shall  retain  the  surname  of  Bradford  and 
shall  be  lineally  descended  from  me."  The  testator  gave  an  annuity  to  his 
housekeeper,  and  certain  articles  of  furniture,  &c.,  to  certain  of  his  children, 
and  concluded  with  the  appointment  of  executors.  By  a  codicil,  the  testator, 
reciting  that  his  son  S.  had  involved  the  brother  T.  in  difficulty,  directed 
that  his  executors  should  annually,  "  as  the  portion  of  my  estate  becomes 
due  to  the  said  S.,  pay  three-fifths  of  the  said  legacy  to  the  said  T.  till  the 
whole  debt  with  the  interest  shall  be  liquidated,  and  the  remainder  to  the 
said  S. ;"  and  reciting  that  his  son  W.  had  involved  him  in  debt,  he  concluded 
as  follows :  "  it  my  will,  that  before  they  any  part  or  parcel  of  the  sum 
devised  to  him,  that  my  executors  shall  pay  for  the  relinquishment  of  the 
said  debt  three-fourths  of  the  legacy,  and  the  remainder  to  the  said.  W." 
Htld,  that  the  real  estate  of  the  testator  did  not  pass  under  this  will. 

THESE  were  actions  of  ejectment  brought  in  this  court  to  July 
*Term  1839,  to  recover  a  lot  of  ground  in  the  City  of  r*no7 
Philadelphia. 

The  plaintiffs  claimed  as  heirs  of  Thomas  Bradford,  deceased, 
who  died  in  the  year  1838,  seised  of  the  premises  in  question,  and 
leaving  three  children  and  several  grandchildren,  the  issue  of 
deceased  children ;  and  leaving  a  will  and  codicil  in  the  following 
words : 

"Hoping  that  in  him,  who  has  preserved  me  to  the  age  of 
ninety  years,  and  rendered  me  many  blessings,  I  shall  still  find 
favor  hereafter,  I  leave  the  disposal  of  that  immortal  part  that 
decay eth  not. 

As  to  this  mortal  frame,  I  hope  my  children  will  deposit  it  along 
side  my  dear  Mary  and  my  parents. 

As  to  my  worldly  goods  of  all  sorts  and  kinds,  I  will  and  order 
that  they  shall  be  put  under  the  care  and  be  kept  as  a  general  fund, 
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(except  such  as  shall  be  hereafter  otherwise  ordered  in  this  will  or 
any  codicil  hereto  affixed),  by  my  executors  and  their  successors 
thereafter  for  the  term  of  one  hundred  years  from  and  after  my 
decease,  and  all  the  rents  and  profits  to  be  equally  divided  between 
my  four  children  Samuel  F.,  Thomas,  William  and  Susan,  on  the 
seventeenth  of  May  and  twenty-seventh  of  November  of  each  year, 
and  on  the  death  of  either  of  them,  the  portion  of  the  deceased  to 
be  divided  and  paid  to  each  of  their  children  equally. 

That  on  the  death  of  either  of  my  executors  a  successor  shall  be 
chosen  by  the  survivors  of  my  children  and  the  children  of  the 
deceased,  as  one  vote  in  the  choice  as  representative  of  their  parent; 
and  on  the  death  of  all  my  children  then  by  all  the  survivors  who 
are  entitled  as  above,  and  so  on  for  the  above-mentioned  100  years, 
after  which,  the  whole  to  be  equally  divided  among  the  survivors 
who  shall  retain  the  surname  of  Bradford  and  shall  be  lineally 
descended  from  me. 

I  give  and  bequeath  to  Ann  Cleim,  late  Ann  Field,  for  her  care 
and  attention  of  me  while  my  house-keeper,  one  hundred  and 
twenty  dollars  per  annum,  to  be  paid  to  her  semi-annual  or  quar- 
terly as  may  suit  her,  for  and  during  her  natural  life;  but  if 
alienated  then  the  payment  of  it  to  cease,  as  I  only  mean  it  for  her 
benefit. 

To  my  son  Thomas  I  give  my  watch  and  my  share  in  the  Phila- 
delphia Library,  and  to  his  daughter  I  give,  agreeable  to  promise, 
the  large  looking-glass  with  gilt  frame.  . 

To  my  daughter  Susan  Ritter,  I  give  the  furniture  of  my  room 
except  books  and  the  three  cases  containing  them,  which  must  be 
delivered  to  my  executors,  for  the  use  of  any  of  daughters  that 
may  be  doomed  to  keep  maiden's  hall. 

I  hereby  nominate  and  appoint  as  executors  to  this  will  my  son 
Thomas,  and  my  daughter  Susan  Ritter  and  Abram  Ritter,  made 
the  twenty-seventh  of  May  1835." 

*Codicil. 

"  My  son  Samuel  F.  Bradford  having  involved  his  brother 
Tho.  Bradford,  Junr.,  in  difficulty  and  trouble  by  his  non-payment 
of  notes  and  contracts  endorsed  and  entered  for  him  the  said  Sam- 
uel, it  will  and  it  is  hereby  directed  that  my  executors  shall  annually, 
as  the  portion  of  my  estate  becomes  due  to  the  said  Samuel  Brad- 
ford, pay  three-fifths  of  the  said  legacy  to  the  said  Tho.  Bradford 
till  the  whole  debt  with  the  interest  shall  be  liquidated,  and  the 
remainder  to  the  said  Samuel. 

And  as  my  son  William  Bradford  has  involved  me  in  his  debt  to 
the  family  of  James  Darrach  or  some  of  them,  it  my  will  that 
before  they  any  part  or  parcel  of  the  sum  devised  him,  that  my 
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executors  shall  pay  for  the  relinquishment  of  the  said  debt,  three- 
fourths  of  the  legacy,  and  the  remainder  to  the  said  William." 

On  the  trial,  before  Sergeant,  J.,  at  a  Court  of  Nisi  Prius  held 
in  Philadelphia,  a  verdict  was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  on  the  evidence  and  facts  stated,  with 
liberty  to  enter  judgment  for  such  part  of  the  premises,  if  any,  as 
the  court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  in  the  action;  or  to  enter  judgment  for  the  defendant,  if 
the  court  should  be  of  opinion,  that  the  plaintiffs  were  not  entitled 
to  recover  in  this  action. 

Mr.  Price,  for  the  plaintiffs. 

1.  We  claim  for  both  plaintiffs  on  the  ground  of  intestacy,  and 
as  heirs  at  law.  The  real  estate  is  in  back  lands  and  city  lots,  to 
a  large  extent  unproductive.  The  inconvenience  would  be  great, 
if  locked  up.  The  will  is  in  artificially  drawn.  The  first  objection 
is,  that  the  will  does  not  pass  the  real  estate.  No  case  shows,  that 
by  the  words  worldly  goods  real  estate  passes:  and  nothing  in  the 
will  extends  their  interpretation.  The  only  word  that  looks  so  is 
rents:  but  personalty  will  produce  rents.  There  are  no  words  of 
devise  applicable  to  real  estate.  They  are  to  be  a  general  fund, 
which  is  not  applicable  to  realty.  Johnson  defines  it  a  bank  or  stock 
of  money,  contrasted  with  substantial  acres.  It  means  public 
money  invested — public  funds.  It  is  to  be  kept  by  the  executors, 
whose  province  is  the  personalty.  "  I  make  my  wife  executor  of 
my  goods  and  lands,"  held  not  to  pass  real  estate.  So  the  codicil 
calls  the  share  a  sum — a  legacy.  At  the  end  of  the  100  years, 
when  to  be  divided,  no  term  is  used,  denoting  real  estate;  nor  by 
any  exceptions,  does  he  imply  he  means  real  estate.  Ram  on 
Wills  257,  the  heir  at  law  has  the  elder  and  better  title  till  sup- 
planted by  express  words  or  necessary  implication.  This  rule  is 
stronger  in  Pennsylvania,  as  the  effects  are  equally  divided  :  and 
here  by  the  will,  two  branches  are  cut  off.  This  rule  is  recognised 
in  2  Binn.  20.  3  Binn.  480,  if  the  intention  is  doubtful,  the  heir 
takes.  2  Str.  969,  necessary  implication  must  be  *from  r*oqq 
words  showing  the  plain  intent  of  the  testator.  Here  we  * 
say,  there  is  none  such.  Co.  Lit.  118,  b.,  no  estate  of  freehold  or 
inheritance  is  comprehended  under  the  words  bona  or  catalla. 
Brown  v.  Dysinger,  1  Rawle  409,  "respecting  any  earthly  pro- 
perty," at  p.  413,  415,  held  not  to  be  intended  to  include  lands 
being  no  words  of  limitation  or  perpetuity,  Campbell  v.  Gilbert,  3 
East  516,  words  "personal  effects."  Walker  v.  Walker.  3  Bos.  & 
Pnl.  375 ;  1  Wils.  333.  Goods  and  chattels  will  carry  lands,  if 
explained  by  the  testator.  2  W.  65.  Goods  not  so  extensive  as 
chattels  or  effects,  which  by  themselves,  have  been  held  not  to  carry 
real  estate.  1  Lev.  130.  "I  give  all  to  my  mother,"  lands  won't 
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pass.  Finch.  Pr.  Ch.  491.  Testator  makes  one  executor  of  all 
his  goods,  lands  and  chattels ;  held  not  to  pass  lands.  6  Term 
Rep.  610,  all  the  rest  of  his  estate  and  effects  of  what  nature,  &c., 
to  A.  and  B.,  their  executors,  &c.,  to  accumulate,  lands  held  not  to 
pass,  in  consequence  of  the  channel  it  was  put  into.  So  here  it  is 
to  executors  to  be  elected  by  the  heirs.  Ram  on  Wills  31;  1 
Swanst.  201;  1  Ves.  &  B.  466.  Lord  Eldon  says,  conjecture  ia 
not  to  be  taken  for  implication  :  the  latter  can  be  only  from  neces- 
sity, necessary  implication.  5  Term  Rep.  558;  2  Prest.  Est.  178; 
Id.  129,  shows  that  the  word  estate  used  in  the  codicil,  is  not  an 
operative  word.  Portion  would  do  as  well.  It  cannot  add  to  the 
strength  of  the  will.  There  is  no  devise  to  the  executors ;  it  is 
only  to  be  put  under  their  care.  The  legal  estate  descends  to  the 
heirs,  no  words  being  used  to  pass  a  title  to  the  realty.  The  trust 
is  only  as  to  what  comes  into  their  hands.  He  does  not  say  the 
executors  are  to  divide  the  rents  and  profits.  If  personalty,  it 
would  of  course  come  to  them.  Till  the  act  of  1792,  a  power  of 
sale  to  executors  did  not  pass  them  the  title.  3  W.  291.  Here 
is  no  power  of  sale — only  a  power  to  take  care  of  the  lands,  which 
does  not  pass  the  title;  and  the  act  of  assembly  does  not  apply. 
1  Pow.  Dev.  233,  shows,  that  the  common  law  was,  that  there  was 
only  a  naked  authority.  In  Wright  v.  Hammon,  Comyn's  Rep. 
232,  it  was  held  a  mere  recital  did  not  amount  to  a  devise.  So 
here  there  is  as  to  the  executors  a  mere  recital.  Therefore  I  say, 
the  heirs  take  the  real  estate  and  are  to  .divide  the  rents  and  pro- 
fits ;  the  executors  take  the  personalty,  and  are  to  divide  its  rents 
and  profits. 

2.  If  the  will  is  operative  as  real  estate,  then  it  vests  in  the 
testator's  children  for  life,  with  remainders  over  in  fee  to  their 
children.     So  that   the  plaintiffs,  Bradfords  (their  father  having 
died  in  the  lifetime  of  the  testator  and  before  the  will),  have  an 
immediate  right.     3  Rep.  450,  a  devise  of  rents  and  profits  gives 
the  fee.     By  the  act  of  8th  April  1833,  §  9,  Purd.  1033,  a  fee 
passes  without  words  of  perpetuity,  unless  the  contrary  intention 
appears.     By  the  devise  to  the  children  after  a  parent's  death  (the 
devise  for  100  years  being  void),  they  take  a  fee.     The  restriction 
is  to  those  of  the  name  of  Bradford,  lineally  descended  from  him, 
*°401  w*"ck  i8  fco  a  fewer  set  *as  purchasers.     Till  then  all  claim 

J  that  are  descended  from  him.    Roney  v.  Stiltz,  5  Whart.  381. 

3.  The  limitation  over  to  the  lineal  descendants  of  the  name  of 
Bradford,  is  a  perpetuity  and  void,  and  therefore  the  grandchildren, 
if  entitled  in  fee,  come  in  now.     2  Pow.  Dev.  230.     Objects  of 
substituted  bequest  must  come  in  esse,  in  order  to  divest  prior  estate, 
where  they  are  to  take  on  a  contingency.     An  executory  devise 
must  vest  within  a  life  or  lives  in  being  or  twenty-one  years  after. 
1  Cox's  Rep.  324  ;  7  Bligh's  New  Rep.  202,  239.    Supposing  this 
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a  term  of  100  years  to  the  executors,  yet  there  is  no  limitation  that 
the  devisees  are  to  take  within  the  legal  term  of  twenty-one  years, 
&c.,  but  may  go  beyond  it.  2  Mer.  363,  388,  Lord  Chancellor. 
Garret  v.  Rex,  6  Watts  14,  bequest  of  income  is  bequest  of  fund. 
2  Pow.  Dev.  631. 

Mr.  Scott,  contra. 

1.  The  main  question  is,  whether  lands  passed  by  the  will.     All 
the  clauses  and  words  of  the  will  and  codicil  are  to  be  considered, 
and  the  intent  of  the  testator  arrived  at,  which  is  the  polar  star. 

2  W.  Bl.  444,  450 ;  2  Prest.  Est.  172 ;  1  Salk.  239  ;  1  Bro.  Ch. 
Gas.  437,  '« all  I  am  worth."     Cas.  tern.  Talbot  286,  "  all  my  con- 
cerns."    Doe  v.  Langland,  14  East  370,  "all  the  residue  of  my 
property,  goods  and  chattels."     Harper  v.  Blain,  3  Watts  472;  1 
Rawle  409,  "  any  earthly  property,"  not  sufficient  without  inten- 
tion.    And  at  last  no  words  are  decisive ;  but  they  are  construed 
by  the  intention,  and  that  is  discovered  by  other  parts  of  the  will. 
Here   are  words   applicable   only  to   real  estate   as   "  rents  and 
profits."     1  Atk.  493 ;  Id.  506  ;  1  P.  &  W.  4161;  2  Ch.  Cas.  205  ; 

3  P.  &  W.  75  ;  1  Atk.  550  ;  2  Str.  1020.   "  Ground-rents, "4  Term 
Rep.  89.     "Remainder  of  the  profits  out  of  my  whole  estate."     3 
R.  489  ;    5  Burr.  2638 ;  1  H.  Bl.  223  ;  1  Ch.  Cas.  262  ;  12  R. 
414.    Estate,  2  Term  Rep.  656  ;  1  Yeatea  191 ;  11  East  290.    No 
words  so  fixed,  but  they  must  yield  to  the  testator's  meaning.     Id. 
246,  realty  may  pass  by  "personal  estate,"  being  clearly  intended. 
2  Term  Rep.  659,  as  to  the  provision  (in  the  codicil)  as  to  Samuel. 
I  am   instructed  to  say,  that  the  debt  to  T.  Bradford  could  not 
possibly  be  extinguished  by  three  fifths  of  one-fourth  of  the  per- 
sonalty.    3  Burr.  1684 ;  Cowp.  352,  charge  on  estate  extends  it 
to  fee. 

2.  If  the  will  passes  real  estate,  then  they  have  a  term  of  100 
years.     It  is  not  now  important  who  takes  after  them.     In  any 
event  the  trust  would  not  fail  for  want  of  a  trustee.     Is  the  estate 
conveyed  a  perpetuity  ?     The  length  of  the  term  in  trustees  does 
not  create  this,  when  to  subserve  trusts.     Perpetuity  is  as  to  cestui 
que  trusts.     If  not,  100  years  is  not  ex  vi  termini,  a  perpetuity. 
Gore  v.  Gore,  2  P.  &  W.    28 ;   I  Id.  332,  good  so  far  as  within 
the  time,  bad  beyond.     2  Bro.  Ch.  Cas.  51 ;  2  Prest.     Ab.  168, 
to  the  unborn  child  of  a  person   is  good.     This  would  take  not 
only  children  *of  the  four  living  at  the  testator's  death,  but  r*94i 
those  born  after.     And  this  was  what  the  chancellor  was   ^ 
speaking  of,  in  2  Mer.  363,  cited  by  Mr.  Price.     The  devise  was 
inseparable.     There  is  no  executory  devise  here  except  the  limita- 
tion over  after  the  100  years.     3  Term  Rep.  86  ;  Cowp.  656 ;  2 
Prest.    Ab.    168 ;    2  Term  Rep.  245 ;  2  Ves.   644,  execution  of 
powers  good  in  part,  bad  in  part.     Cy  pres.     1  Burr.  38.     The 
intention  must  be  consulted.     2  Term  Rep.  241 ;  3  Burr.  1626. 
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Mr.  Malhry,  on  ;he  same  side. 

1.  All    his  worldly  goods,  mean  all   his  estate.     The  intention 
governs.     Ram  on  Wills  266  ;  3  Hawke's  N.  0.  Rep.  74.     If,  as 
is  said,  the   object  of  the  testator  was   to  gratify  his  pride   and 
ambition,  by  making  his  lineal  descendants,  of  his  name,  rich  one 
hundred  years  hence,  that  would  only  be  gratified  by  the  advance 
of   his  back  lands.      His  personal  estate   would  be  worn  out    or 
lost   by  this   time.     "  Rents "  is  the  peculiar  term  applicable  to 
the  income   and  profits  of  real  estate.     By  a  devise  of  rents  the 
land  passes. 

2.  No  particular  language  is  necessary  to  create  a  trust.     Lewin 
Trusts  44.     The  direction   here  that   the  property  should  be  put 
under  the  care  of  the  executors,  and  kept  as  a  general  fund,  and 
they  should  distribute  and  liquidate  debts,  creates  them  trustees, 
and  gives  such  an  estate  in  them  as  gives  them  a  title  to  present 
possession,  which  is  sufficient  now.     Fletch.  Trust  2.     Where  the 
intention  is  clear,  an  estate  in  the  trustees  will  be  implied,  to  effect 
the  desire  of  the  testator.     1  Pr.  Wms.  505  ;  Fletch.  23 ;  1  Eden's 
Ch.  119 ;  3  Bos.  &  Pul.  178 ;    1  Eden's  Rep.  36,  and  note,  con- 
taining a  collection  of  the  cases.     Then  as   to   the  extent  of  the 
estate  of  the  trustees,  the  doctrine  is,  that  they  must  be  construed 
to  take  an  estate  as  large  as  is  necessary  for  the  purposes  of  the 
trust,    and   commensurate   with    the  duties   imposed   upon    them. 
Fletch.  23,  and  cases;  3  Barn.  &  Aid.  537.     By  the  act  of  24th 
February  1834,  §  12,  all  powers  not  given  by  will  to  any  one,  are 
to  be  deemed  to  be  given  to  executors.    Sec.  13  gives  title  to  execu- 
tors to  remedy  by  action,  &c.     Sec.  14  gives  surviving  executors 
power.      Sec.    67  extended  to  administrators  with  will  annexed. 
The  children  of  Samuel,  by  the  act  of  1833,  are  placed  in  the  same 
situation  as  the  father.     Newbold  v.  Pritchett,  2  Wharton  49,  de- 
cides that  the  father  is  still  a  propositus  from  whom  the  children 
are  to  claim ;  so  that  the  children  of  Samuel  would  stand  as  he  did. 
Then  there  is  a  devise  to  the  children,  with  a   remainder   to  the 
grandchildren.     So  far,  it  is  unquestionably  good.     Supposing,  as 
perhaps  is  the  case,  Samuel  dying  in  testator's  life,  his  life  estate 
expired,  then  his  children  took   in  their  own  right.     2  Cruise  260, 
tit.  xvi.  Rem.;  Id.  259,  270,  that  a  remainder  for  life  expectant  on 
an  estate  for  life,  is  a  vested  remainder.     The  grandchildren   in 
ease,  at  the  testator's  death,  took  a  vested  remainder  for  life.      As 
*249~|    to  those  not  in  esse,  it  would  be  a  *good    contingent  re- 

'  mainder,  there  being  a  freehold  to  support  it.  If  the  legal 
estate  is  in  trustees,  there  need  not  be  a  freehold  to  support  it ;  it 
is  then  an  executory  devise.  So  that  whether  there  is  an  executory 
devise  or  contingent  remainder,  the  grandchildren  take;  they  must 
be  in  existence  within  a  life  or  lives  in  being,  and  twenty-one  years 
after.  This  is  sufficient  for  the  parties  claiming  now  under  the 
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will.  1  Eden's  Rep.  124,  125,  limitation  in  trust  has  the  same 
construction  as  an  estate  executed.  Then  as  to  the  future  limita- 
tions one  hundred  years  hence,  we  need  not  inquire ;  they  may  be 
bad,  yet  the  present  one  is  good.  Even  if  the  term  in  trust  is  bad, 
yet  the  rights  of  the  cestui  que  trusts  are  not  destroyed.  Will. 
Trust.  82,  that  the  legal  estate  remains  in  the  trustees,  though  some 
of  the  trusts  are  void,  if  some  are  valid.  For  the  former  he  holds 
for  the  heir  at  law.  1  Pr.  Wms.  332,  conveyance  shall  be  c-y  pres 
to  the  first  for  life,  and  the  next  in  tail.  2  Eden's  Rep.  330 ;  1 
Ib.  404  ;  5  Barn.  &  Aid.  801,  two  first  estates  held  good,  and  sub- 
sequent limitations  void.  3  Mer.  363,  cited  by  Mr.  Price,  is  a 
case  where  the  parties  waited  till  the  first  good  estate  had  expired. 

Mr.  Meredith,  in  reply. 

1.  10  Ves.  466  ;  1  Ball  &  Beatty  542  ;  6  Term  Rep.  610,  show 
that  the  state  of  the  testator's  property  forms  no  ground  for  decid- 
ing on  a  will.  But  this  is  not  important  here,  because  the  situation 
of  the  testator's  property  is  not  before  us.  No  words  will  pasa 
property  in  a  will  which  would  not  in  a  deed.  12  S.  &  R.  270 ;  2 
Watts  65.  The  difference  between  them  is  as  to  limitation,  but  not 
as  to  the  description  of  the  property.  There  is  no  case  in  Penn- 
sylvania in  which  the  mere  term  goods  has  been  held  to  pass  real 
estate ;  something  else  has  existed  to  give  it  such  a  construction. 
What  else  is  there  here  ?  If  rents  and  profits  carry  real  estate, 
then  it  is  devised  immediately  to  the  children,  to  be  divided  among 
them,  and  the  executors  have  nothing  to  do  with  it ;  and  the  income 
of  the  personal  must  accumulate.  It  is  a  separate  devise.  But 
this  would  be  a  strained  construction ;  the  whole  must  be  read 
together,  and  the  words  rent  and  profits  mean  merely  the  income 
of  what  he  had  previously  bequeathed,  and  do  not  extend  it.  Rent 
popularly  may  proceed  from  personal  estate.  Testators  may  have 
chattels  real.  Personalty  might  be  invested  by  executors  in  real 
estate.  The  word  estate,  used  in  the  codicil  includes  any  kind  of 
property.  In  the  intestate  act  of  February  3d  1834,  §  2,  the  word 
estate  is  applied  to  personal  property,  and  all  through  the  act,  and 
in  legal  proceeding,  means  either  real  or  personal.  If  you  strike 
it  out,  it  don't  vary  the  phrase  or  effect  of  it ;  and  this  is  the  test 
laid  down  by  Mr.  Preston,  2  Prest.  Est.  129 ;  against  this  term  we 
have  to  set  off  expressions  and  directions  wholly  irreconcilable  with 
it.  In  Doe  v.  Buckner,  6  Term  Rep.  613,  the  court  relied  on  the 
direction  that  interest,  &c.,  was  to  be  consolidated  to  make  one  sum. 
There  the  same  word  *sura  is  used,  and  they  are  to  be  kept  r*o«q 
as  a  general  fund,  which  real  estate  can't  be.  It  is  also  to  ^ 
be  under  the  care  of  executors,  which  brings  the  case  within  that 
in  Finch,  there  being  no  words  of  inheritance.  The  exceptions 
mentioned  in  the  will  to  be  provided  for,  axe  all  of  personal  estate. 

6  WHARTON — 16 
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Again,  at  the  end  of  the  one  hundred  years,  the  whole  is  to  be 
equally  divided,  meaning  paid.  The  term,  "as  it  becomes  due," 
don't  apply  to  real  estate.  There  is  no  power  to  the  executors  to 
rent  or  sell  the  real  estate,  nor  do  anything  with  it.  It  all  applies 
to  personalty  in  respect  to  which  the  executorship  is  to  be  continued 
by  administrators  de  bonis  non,  chosen  in  a  way  somewhat  different 
from  the  law.  The  case  is  not  like  those  cited,  in  which  introduc- 
tory words  were  used,  or  express  disinheritance  of  some  of  the 
children.  No  intention  is  expressed  to  disinherit  the  Flinthams 
and  Darraehs. 

2.  If  the  will  embraces  lands,  what  is  the  interest  of  S.  F. 
Bradford's  children  ?  There  is  no  estate  given  to  the  executors. 
The  case  in  3  Burr.  1684,  is  where  there  is  an  express  direction 
that  the  trustees  arid  his  heirs  should  annually  pay  the  legacies, 
should  repair,  &c.  Here  are  no  words  of  inheritance  nor  directions 
to  repair,  unless  it  be  implied  from  first  implying  they  were  trus- 
tees, which  I  deny  can  be  done.  The  case  in  3  Bos.  &  Pul.  cited, 
lays  down  the  rule  that  trust  is  implied  when  something  is  to  be 
done  by  executors.  The  same  rule,  1  Eden  36 ;  3  Barn  &  Aid. 
537,  5'  E.  C.  L.  R.  358.  But  here  if  the  devise  is  of  the  real 
estate,  there  is  nothing  to  be  done ;  it  is  to  be  divided.  I  say  the 
trust  estate  is  void,  because  the  beneficial  estates  are  illegal  as  a 
perpetuity,  and  the  heirs  at  law  have  the  immediate  right  as  a  trust 
executed.  The  estates  devised  are  life  estates  to  the  children,  with 
remainders  in  fee  simple  to  the  grand-children.  Therefore  S.  F. 
Bradford's  children  are  entitled  to  recover.  Davy  v.  Stephens, 
Doug.  320,  on  a  devise  to  one  and  his  children,  he  takes  an  estate 
tail.  But  under  an  act  of  assembly,  all  devisees  (no  contrary  inten- 
tion being  expressed),  carry  a  fee  simple.  That  contrary  intention 
must  be  a  good  legal  intention.  Dunn  v.  Taylor,  18  E.  C.  L.  R. 
457.  Under  Stehman  v.  Stehman,  1  Watts  466  this  would  be  a 
vested  remainder  ;  that  is,  the  estate  would  open  to  let  in  after-born 
children.  S.  P.  2  Pow.  Dev.  304.  Therefore  the  learning  of  con- 
tingent remainders  and  executory  devises  is  unnecessary,  and  no 
trust  is  necessary  to  support  contingent  remainders.  The  worst 
that  could  happen  would  be  to  make  an  estate  tail;  and  if  so,  it  is 
a  matter  of  no  consequence.  The  objection  to  their  immediate 
right  is,  that  the  testator  has  declared  it  shall  be  inalienable,  in  order 
to  create  a  perpetuity  ;  which  the  law  forbids.  No  duty  is  imposed 
on  the  trustees ;  it  is  simply  that  the  rents  and  profits  shall  be 
divided  among  the  children.  If  the  children  have  only  an  estate 
for  life,  it  is  sufficient  to  enable  them  to  recover. 

#04.41       *The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Though  any  expressions  in  a  will  may 
perform  the  office  of  technical  terms,  the  intention  must  be  manifest, 
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and  rest  on  something  more  certain  than  conjecture.  This  is  the 
sum  of  the  matter,  as  it  is  stated  by  Lord  Kenyon,  in  Hay  v. 
Coventry,  3  Term  Rep.  85,  and  Doe  v.  Mulgrave,  5  Id.  323. 
Guesses  may  be  formed,  said  Lord  Mansfield,  in  Doe  v.  Sheppard, 
1  Doug.  78,  but  that  is  not  enough:  perhaps  quod  voluit  non 
dixit ;  conjectures  may  be  made  both  ways.  Lord  Northington 
declared,  in  Stephenson  v.  Heathcote,  1  Eden  Rep.  43,  that  the 
court  must  proceed  on  known  principles  and  established  rules ;  not 
on  loose  conjectural  interpretations,  or  by  considering  what  a  man 
may  be  imagined  to  do  in  the  testator's  circumstances.  The  prin- 
ciple is  applicable  in  all  its  force  to  a  case  like  the  present,  in 
which  the  question  goes  to  the  birthright  of  those  who,  standing  in 
the  place  of  the  common-law  heir,  are  not  to  be  disinherited,  except 
by  express  devise,  or,  as  it  is  said  in  1  Powell  on  Devises  199,  by 
implication  so  inevitable,  that  "an  intention  to  the  contrary  cannot 
be  supposed."  It  is  doubtless  improbable  in  this  instance  that  the 
testator  designed  to  leave  the  disposal  of  his  real  estate  to  the 
intestate  laws,  while  he  bound  up  his  personal  for  a  hundred  years  ; 
yet  I  feel  entirely  assured  that  he  actually  intended  to  dispose  of, 
not  the  title  to  his  land,  but  at  the  most,  the  profits  of  it.  This 
however  is  no  more  than  confident  conjecture ;  and  we  must  come 
at  last  to  an  analysis  of  his  language  to  ascertain  the  legal 
meaning  of  it. 

The  words  "worldly  goods  of  all  sorts  and  kinds,"  though  very 
general,  are  properly  applicable  only  to  personal  estate :  and  when 
they  stand  alone  in  a  will,  they  signify  no  more  than  an  intention 
to  dispose  of  it.  In  Doe  v.  Toefield,  11  East  246  ;  Doe  v.  Lainch- 
bury,  Id.  290;  Doe  v.  White,  3  Id.  33;  Den  v.  Trout,  15  Id.  393, 
and  some  more  recent  cases,  the  word  "effects,"  the  synonyme  of 
"goods,"  has  been  allowed,  when  associated  with  words  of  a  broader 
meaning,  to  carry  land ;  but  in  each  of  these  cases  it  was  used  as 
the  equivalent  of  something  else  with  which  it  was  explicitly  con- 
nected. Standing  alone,  it  was  restrained  to  personal  estate  in 
Camfield  v.  Gilbert,  3  East  516 ;  and  in  Brady  v.  Cubitt,  1  Doug. 
40,  Lord  Mansfield  said  that  the  word  legacy,  in  its  ordinary  sig- 
nification, is  applied  to  money,  but  that  it  may  signify  a  devise  of 
land ;  and  so  indeed  it  did  in  Hardacre  v.  Nash,  5  Term  Rep.  716. 
The  word  property  being  usually  applied  in  common  parlance  indif- 
ferently to  chattels  and  land,  has  a  larger  signification,  and  may 
pass  real  estate  without  assistance  ;  as  it  was  allowed  to  do  in  Doe 
v.  Langland,  14  East  370.  But  it  may  safely  be  affirmed,  that 
however  extensive  its  effect  in  respect  to  things  ejusdem  generis, 
the  phrase  "worldly  goods  of  all  sorts  and  kinds,"  when  not 
enlarged  by  the  context,  has  regard  exclusively  to  the  personal. 

*What,  then,  is  there  in  the  context  of  this  will  to  enlarge    r*^  - 
it?     Having  ordered  his  worldly  goods  to  be  put  under  the   ^  **  ' 
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care  of  his  executors,  and  kept  by  them  and  their  successors,  for  a 
hundred  years,  as  a  general  fund,  he  directs  the  "rents  and  profits" 
to  be  equally  divided  among  his  four  children  or  their  offspring. 
Now  this  word  rents,  is  the  only  one  in  the  will  which  is  exclusively 
applicable  to  real  estate;  and  though  it  might  extend  the  mean- 
ing of  the  word  goods,  its  correlative,  were  it  not  itself  subse- 
quently restrained,  yet  the  testator  speaks  of  the  shares  of  his  sons 
Samuel  and  William,  as  legacies,  and  of  portions  of  his  estate, 
as  sums  annually  to  become  due.  It  is  perfectly  clear,  therefore, 
that  he  did  not  intend  to  give  them  an  interest  in  anything  but  the 
moneys  annually  arising  from  the  fund,  of  whatsoever  constituted. 
Land  will  doubtless  pass  by  the  word  "rent,"  as  it  did  in  South  v. 
Aliene,  1  Salk.  228,  and  Kerry  v.  Derrick,  Cro.  Jac.  104 ;  but 
the  devisees,  in  those  cases,  became  the  absolute  owners  of  the  soil ; 
and  there  certainly  was  no  design  that  they  should  become  so  in 
this.  But  though  the  terms  I  have  mentioned  might  not  alone 
control  the  signification  of  the  word  rent,  they  are  certainly  intro- 
ductive  of  limitations  which  are  impracticable  in  their  application 
to  real  estate.  In  Spearing  v.  Buckland,  6  Term  Rep.  610,  a 
testator  gave  certain  pecuniary  legacies,  after  having,  in  the  usual 
introductory  clause,  professed  to  give  his  estate,  both  real  and 
personal ;  and  proceeded  thus:  "  all  the  rest  residue  and  remainder, 
of  my  estate  and  effects,  of  any,  and  what  nature  and  kind  soever, 
or  wheresoever,  I  give  and  bequeath  the  same  unto  C.  R.  and  J.  R., 
their  executors  and  administrators,  in  trust  that  they  shall,  from 
time  to  time,  add  the  interest  thereof  to  the  principal,  so  as  to 
accumulate  the  same,  as  it  is  my  will  that  the  said  residue  shall  not 
be  paid  or  payable,  but  at  the  time,  and  in  the  manner,  and  to  the 
several  persons,  as  the  said  principal  sum  of  four  thousand  pounds 
(one  of  the  legacies  before  given)  is  before  directed  to  be  paid;" 
and  it  was  held,  notwithstanding  the  introductory  clause,  and  the 
sweeping  bequest  of  the  residue,  that  the  real  estate  did  not  pass. 
The  same  construction  was  made  of  clauses  almost  as  strong  in 
Morrell  v.  Hurrell,  5  Barn.  &  Aid.  18  ;  s.  c.  7  E.  C.  L.  R.  8.  It 
must  be  admitted,  however,  that  in  Burket  v.  Chapman,  1  H.  B. 
223,  equally  strong  expressions,  exclusively  applicable  to  personal 
estate,  such  as  "having  and  receiving,"  and  "payment  to  guar- 
dians," were  not  allowed  to  restrain  the  generality  of  the  words, 
"all  the  rest  and  residue  of  my  estate,  of  what  nature  or  kind 
soever."  And  in  Newland  v.  Majoribanks,  5  Taunt.  238  :  s.  c.  1 
E.  C.  L.  R.  104,  Sir  James  Mansfield  and  Mr.  Justice  Heath, 
divided  in  opinion,  whether  a  devise  of  all  the  rest,  residue  and 
remainder  of  the  estate,  was  restricted  to  the  personal,  by  a  direc- 
tion to  put  the  subject  of  it  out  at  interest,  with  power  to  change 
the  securities.  To  the  infinite  variety  of  circumstances  and  ex- 
*24fi1  Pre88i°n8  perpetually  occurring  in  cases  of  the  sort,  *no  rule 
J  of  interpretation  can  be  uniformly  applied,  and  the  sound- 
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est  minds  will  come  to  opposite  conclusions  in  respect  to  them  ;  but 
a  decisive  majority  of  the  profession  will  probably  concur  with  Sir 
James,  that  the  testator,  notwithstanding  the  generality  of  his 
words,  supposed  himself  to  be  dealing  with  only  part  of  his  estate. 
In  Dunnage  v.  White,  1  Jac.  &  Walk.  533,  a  devise  to  trustees  of 
"  all  the  rest,  residue  and  remainder  of  my  estate  or  effects  what- 
soever and  wheresoever,  of  what  nature  or  kind  soever,"  was  held 
to  pass  the  legal  title  to  real  estate;  but  because  the  trust,  as  ex- 
pressed, was  confined  to  specific  items  of  personal  estate,  a  result- 
ing trust  of  the  messuage  in  contest,  was  decreed  to  the  heir.  It 
is  truly  remarked  in  1  Pow.  on  Dev.  179,  that  this  case  is  merely 
an  instance  of  the  exclusion  of  real  estate  from  trusts  which  man- 
ifestly did  not  extend  to  it ;  but  had  they  purported  to  extend  to 
all  that  had  been  given,  and  had  the  whole  been  subjected  to  limi- 
tations inapplicable  to  real  estate,  the  material  parts  of  the  case 
would  have  been  much  nearer  to  those  of  Spearing  v.  Buckland, 
and  have  brought  the  decisions  in  the  two  cases  more  decisively  in 
conflict.  But  no  more  was  decided  in  Dunnage  v.  White,  than  that 
general  words  of  devise  to  trustees,  will  not  be  restrained  merely 
because  the  declaration  of  trust  is  not  so  broad  as  the  legal  estate. 
That  case,  however,  is  a  pregnant  proof  of  the  lightness  of  gen- 
eral expressions  as  evidence  of  intention,  when  weighed  with  those 
by  which  it  is  carried  out  in  detail ;  for  the  testator  certainly  never 
intended  to  pass  the  legal  title  of  his  real  estate,  merely  to  create 
a  resulting  trust  for  his  heir.  Yet  no  more  positive  and  general 
terms  could  well  have  been  used ;  and  the  case  therefore  furnishes 
a  reason  for  not  paying  too  much  respect  to  sweeping  expressions 
in  any  case.  I  take  it,  then,  that  notwithstanding  an  admitted 
discrepance  of  decision,  the  authority  of  Spearing  v.  Buckland,  is 
unshaken ;  and  how  does  it  affect  our  case  ?  There  the  property 
was  devised  to  trustees  and  their  executors;  here  the  trust  is  com- 
mitted to  the  executors  and  their  successors — a  limitation  equally,  if 
not  more  inapplicable  to  land  than  the  former ;  for  though  title  to  chat- 
tels might  pass  to  a  chosen  successor  through  the  instrumentality 
of  letters  of  administration  de  bonis  non  with  the  will  annexed, 
the  title  to  land  could  not.  Again,  the  terms,  sums  and  legacies, 
annually  payable,  and  annually  falling  due,  savor  as  strongly  of 
the  personal  as  to  directions  to  put  out  for  accumulation,  add  inter- 
est to  principal,  and  pay  only  at  specified  times.  Another  provis- 
ion savors  of  it  still  more  strongly.  The  devise  in  Spearing  v. 
Buckland  was  to  trustees ;  in  this  instance  it  is  to  the  executors ; 
and  though  comparatively  little  effect  has  been  given,  in  the  later 
decisions,  to  collocation  of  the  subject-matter  with  the  executorship, 
it  is  still  not  destitute  of  force.  By  associating  the  property  of  the 
trust  with  the  duties  of  his  personal  representatives,  the  testator 
may,  in  a  doubtful  case,  be  supposed  to  have  contemplated  nothing 
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*2471  ^ut  wnat  appropriately  belongs  to  the  office.  That,  however, 
-"  would  not  *itself  be  sufficient  to  exclude  the  real  estate  from 
words  which  obviously  include  it;  but  in  a  balancing  case  it  might 
turn  the  scale.  In  conclusion,  it  must  be  admitted  that  every  part 
of  this  will  is  debatable  ground;  yet,  though  the  case  is  not 
entirely  a  clear  one,  we  are  on  the  whole,  of  opinion,  that  the  real 
estate  did  not  pass :  and  this  determination  supersedes  the  other 
points  made  at  the  argument. 

Judgment  for  the  plaintiffs. 

Cited  by  counsel,  7  Casey  30 ;  ||  8  Norris  512,  s.  c.  7  W.  N.  C.  354.|| 
Cited  by  the  court  below,  5  W.  &  S.  259. 

The  will  discussed  in  this  case  was  brought  into  litigation  again  in  1  Pars. 
153. 


[PHILADELPHIA,  FEBRUARY  15,  1841.J 

Eyre  and  Another  against  The  Marine  Insurance 
Company. 

A  vessel  was  insured  "  for  and  during  the  term  of  twelve  calendar  months, 
ending  on  the  10th  of  November  1838,  with  liberty  of  the  globe ;  and  if  at 
sea  at  the  expiration  of  the  said  twelve  months,  the  risk  to  continue  at  the 
same  rate  of  premium  until  her  arrival  at  her  port  of  destination  in  the 
United  States."  "  Beginning  the  adventure  upon  the  said  vessel,  &c.,  for 
twelve  months  from  November  10, 1837,  as  aforesaid,  and  so  shall  continue  and 
endure  until  the  said  vessel  shall  be  safely  arrived  at  November  10,  1838,  at 
noon,  with  liberty  of  the  globe,  as  aforesaid,  and  until  she  shall  be  moored 
twenty-four  hours  in  safety,"  &c.  The  order  for  insurance  was  in  the  words 
of  the  first  clause  above  stated.  The  vessel  sailed  from  Philadelphia  in 
November  1837,  for  South  America,  for  the  purpose  of  freighting,  and  took 
on  board  a  cargo  entirely  on  freight,  and  sailed  on  the  9th  of  October  1838, 
for  the  island  of  Jersey,  in  the  British  Channel,  for  orders.  On  the  10th  of 
November  1838,  she  was  at  sea  on  the  voyage  to  Jersey,  and  while  still  at 
sea,  in  December,  1838,  encountered  a  gale,  which  did  her  great  damage. 
Held,  that  on  the  true  construction  of  the  contract,  the  underwriters  were 
not  liable  after  the  expiration  of  the  year,  unless  the  vessel  should  be  on  her 
voyage  to  her  port  of  destination  in  the  United  States ;  and  therefore  that 
they  were  not  answerable  for  the  loss  suffered  in  the  gale  of  December  1838 

THIS  was  an  action  of  debt,  brought  by  Manuel  Eyre  and 
Charles  Massey,  trading  as  Eyre  &  Massey,  against  the  Marine 
Insurance  Co.  of  Pennsylvania,  upon  a  policy  of  insurance,  exe- 
cuted by  the  defendants,  the  material  words  of  which  were  as 
follows  : 

*°4R1       *"  Whereas,  Eyre  &  Massey,  as  well  in  their  own  name, 

-1  as  for  and  in  the  name  and  names  of  all  and  every  other 

person  or  persons,  to  whom  the  property  hereby  insured  doth,  may, 
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or  shall  appertain,  in  part,  or  in  the  whole,  doth  make  insurance, 
and  cause  themselves  and  them,  and  every  of  them  to  be  insured,  in 
the  sum  of  eight  thousand  five  hundred  dollars,  lost  or  not  lost,  at 
and  from 

For  and  during  the  term  of  twelve  calendar  months, 
commencing  this  day  at  noon,  and  ending  on  the  10th  day  of  No- 
vember 1838,  at  noon,  with  liberty  of  the  globe ;  and  if  at  sea  at 
the  expiration  of  said  twelve  months,  the  risk  to  continue  at  the 
same  rate  of  premium  until  her  arrival  at  her  port  of  destination  in 
the  United  States,  upon  the  body,  the  tackle,  apparel,  and  other 
furniture,  of  the  good  brig,  called  the  Delight,  of  the  burthen  of 
tons,  or  thereabouts,  whereof  is  master  for  this  present 
voyage  Carmick,  or  whosoever  else  shall  go  for  master  in  the  said 
vessel,  or  by  whatsoever  other  name  or  names  the  said  vessel  or  the 
master  thereof  is,  or  shall  be  named  or  called  :  beginning  the  adven- 
ture upon  the  said  vessel,  tackle,  apparel,  and  other  furniture,  at 
and  from  for  twelve  months,  from  November 

10,  1837,  at  noon,  as  aforesaid,  and  so  shall  continue  and  endure, 
until  the  said  vessel  shall  be  safely  arrived  at  November  10,  1838, 
at  noon,  with  liberty  of  the  globe,  as  aforesaid,  and  until  she  shall 
be  moored  twenty  and  four  hours  in  good  safety.  And  it  shall  and 
may  be  lawful  for  the  said  vessel,  in  her  vojage  aforesaid,  to  pro- 
ceed, and  sail  to  touch  and  stay  at,  any  port  or  places,  if  thereunto 
obliged  by  stress  of  weather,  or  other  unavoidable  accident,  without 
prejudice  to  this  insurance.  The  said  vessel,  the  tackle,  apparel, 
and  other  furniture,  for  so  much  as  concerns  the  assured  by  agree- 
ment, made  between  the  assured  and  assurers  in  this  policy  are, 
and  shall  be  valued  at  eight  thousand  five  hundred  dollars,  without 
any  further  account  to  be  given  by  the  assured  to  the  assurers  for 
the  same." 

The  cause  came  on  for  trial  before  Sergeant,  J.,  at  a  Court  of 
Nisi  Prius,  in  Philadelphia,  on  the  17th  of  November  1840,  when 
the  plaintiffs  proved  that  the  brig  Delight  sailed  from  Philadelphia 
in  November  1837,  for  South  America,  for  the  purpose  of  freight- 
ing, and  took  a  cargo  on  board,  entirely  upon  freight,  at  Rio 
Janeiro,  in  South  America,  and  sailed  on  the  9th  of  October 
1838,  for  the  island  of  Jersey,  in  the  British  channel,  for  orders  : 
That  on  the  10th  of  November  1838,  she  was  at  sea,  on  the  voyage 
to  Jersey,  and,  while  still  at  sea,  on  her  said  voyage,  in  December 
1838,  encountered  heavy  gales  and  seas,  which  did  great  damage 
to  the  brig,  and  compelled  her  to  put  into  Falmouth  (England)  for 
repairs.  She  was  there  repaired,  and  sailed  thence  with  her  cargo 
to  Altona,  where  she  arrived  in  April  1839 ;  and  after  discharging 
her  cargo  from  Rio  Janeiro,  took  on  board  another  cargo,  entirely 
upon  freight,  *and  on  the  28th  of  June  1839  sailed  from  r*o  in 
Altona  to  New  Orleans,  where  she  arrived. 
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On  the  part  of  the  defendants  there  was  given  in  evidence  the 
following  order  for  insurance. 

"  Insurance,  $8500  on  the  brig  Delight,  Carmick  master,  valued 
at  that  sum,  for  and  during  the  term  of  twelve  calendar  months, 
commencing  this  day  at  noon,  with  liberty  of  the  globe,  and  if  at 
sea  at  the  expiration  of  said  twelve  months,  the  risk  to  continue  at 
the  same  rate  of  premium,  until  her  arrival  at  her  port  of  destina- 
tion in  the  United  States  ;  to  return  a  proportional  rate  of  premium 
for  time  not  used,  and  no  loss.  Average  loss  to  be  adjusted  each 
passage. 

Premium,  5  per  cent,  for  twelve  months. 

[Signed,] 

EYRE  &  MASSEY. 
Philadelphia,  Nov.  10th,  1837. 

To  the  Marine  Insurance  Company. 

N.  B.  If  the  vessel  is  sold  previous  to  the  expiration  of  the  said 
twelve  months,  a  proportionate  rate  of  premium  to  be  returned." 

The  following  correspondence  was  also  given  in  evidence. 

"  Office  of  the  Marine  Insurance  Company. 

Philadelphia,  22d  May  1839. 
Gentlemen, 

In  November  last,  when  we  noticed  in  the  public  prints,  that  the 
brig  Delight,  Carmick  master,  was  destined  on  a  voyage  from  Rio 
Janeiro  to  a  port  in  Europe,  we  intimated  to  you  that  in  the  event 
of  said  vessel  being  at  sea  on  the  10th  of  November  1838,  not 
destined  to  a  port  in  the  United  States,  the  risk  insured  by  this 
company  on  said  vessel  per  policy  No.  11,515,  dated  the  10th  of 
November  1837,  would  terminate  on  the  said  10th  of  November 
1838. 

By  the  protest  made  by  Capt.  Carmick,  it  appears  that  the  brig 
Delight  sailed  from  Rio  de  Janeiro  on  the  9th  of  October  1838, 
bound  to  Jersey,  a  place  in  Europe  ;  that  on  the  10th  of  November 
1838,  the  said  vessel  was  at  sea,  not  destined  to  a  port  in  the 
United  States ;  of  course  the  risk  insured  by  this  company  on 
said  vessel  terminated  on  the  said  10th  of  November  1838,  and  we 
are  not  liable  for  any  loss  sustained  by  said  vessel  subsequent  to 
the  said  November  1838. 

With  great  respect, 

Your  most  obedient  servant, 
[Signed,] 

JACOB  SULGEK,  JR.,  President.'' 
Messrs.  Eyre  &  Massey. 
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*" Philadelphia,  10th  August  1839.        ^.Q 
Jacob  Sulger,  Jr.,  Esq., 

President  of  the  Marine  Insurance  Co.  of  Phila. 

Sir: 

We  do  not  think  that  your  letter  to  us  of  the  23d  of  May  last 
requires  an  answer.  The  policy  of  insurance  of  the  10th  of  No- 
vember 1837,  No.  11,515,  on  $8500  on  the  brig  Delight,  valued  at 
that  sum,  is  insured  by  your  company  on  time,  until  her  arrival  at 
her  port  of  destination  in  the  United  States  ;  and  you  must  be 
aware  that  you  are  firmly  bound  to  see  her  safe  arrived  to  a  port  in 
the  United  States.  .We  now  inform  you  that  the  brig  Delight 
sailed  from  Altona  or  Hamburg  on  or  about  the  28th  of  June  last 
for  New  Orleans,  where  the  policy  on  the  brig  insured  by  your 
company  will  terminate  by  the  terms  of  the  policy,  on  her  safe 
arrival  at  that  port.  The  papers  relating  to  the  loss  and  damage  at 
sea,  in  the  brig  Delight,  put  into  Falmouth  in  December  last,  for 
repairs,  were  duly  lodged  in  your  office  several  months  since. 
Yours  respectfully, 

[Signed,]  EYRE  &  MASSEY." 

"  Office  of  the  Marine  Insurance  Company, 

Philadelphia,  12th  August  1839. 
Messrs.  Eyre  &  Massey, 

Gentlemen — 

We  have  received  your  favor  of  the  10th  inst.,  in  relation  to  the 
insurance  effected  by  this  company  on  the  brig  Delight,  per  policy 
No.  11,515,  dated  10th  November  1837. 

In  reply  we  respectfully  refer  to  our  letter  addressed  to  you  on 
the  23d  of  May  last,  and  repeat  the  declaration  that  the  risk  insured 
by  the  policy  aforesaid,  terminated  on  the  10th  of  November  1838, 
and  that  any  loss  or  damage  the  said  vessel  may  have  encountered 
or  may  encounter  after  the  said  10th  day  of  November,  will  not  be 
paid  by  this  company. 

With  great  respect, 

Your  most  obedient  servant, 
[Signed,]         JACOB  SULGER,  JR.,  President." 

The  learned  judge  charged  the  jury,  that  the  plaintiffs  were 
entitled  to  recover,  and  that  the  loss  was  covered  by  the  policy ;  the 
vessel  being  at  the  expiration  of  the  year  on  a  voyage  to  Europe, 
and  not  to  her  port  of  destination  in  the  United  States. 

The  jury  found,  accordingly,  for  the  plaintiffs. 

The  case  now  came  before  the  court  upon  a  motion  for  a  new 
trial. 
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ncoci-i  *Mr.  Scott,  in  support  of  the  motion. 

One  year  is  the  extent  to  which  any  insurers  go ;  and 
that  is  a  heavy  risk  ;  it  might  do  as  to  sea  risks ;  but  there  are 
many  others  in  the  policy  subject  to  great  uncertainty  and  change. 
One  year  is  a  very  long  period  for  what  is  called  a  time  risk.  The 
order  of  insurance  is  so  framed  as  to  cover  a  risk  after  the  year  if 
on  her  return  to  the  United  States  ;  and  the  policy  was  so  made. 
On  the  10th  of  November  1838,  she  was  on  her  voyage  from  Rio 
de  Janeiro,  to  the  island  of  Jersey,  and  while  on  her  voyage  two- 
thirds  or  three-fourths  of  her  passage  over,  she  sustains  a  loss.  The 
company,  before  the  loss  occurred,  apprised  the  plaintiff  of  the  con- 
struction of  the  policy,  and  the  plaintiff  might  have  had  it  corrected 
or  got  a  new  policy.  Until  the  10th  of  November  1838,  there  was 
no  terminus  a  quo  or  ad  quern.  But  then  her  terminus  a  quo  was 
the  precise  spot  where  she  was  at  noon  of  that  day  ;  and  from  that 
spot  she  was  to  be  insured  until  she  arrived  at  her  port  of  destina- 
tion in  the  United  States.  There  was  the  terminus  ad  quern.  I 
say,  then,  if  the  vessel  was  not  bound  to  a  port  in  the  United  States, 
she  was  on  a  voyage  not  insured,  going  to  Jersey  for  orders  from 
her  freighters,  and  those  orders  were  for  Altona.  So  that  in  sail- 
ing from  Rio  de  Janeiro  she  did  not  even  contemplate  a  voyage  to 
the  United  States.  The  language  amounts  to  a  warranty  that  she 
shall,  on  the  10th  of  November  1838,  be  on  a  voyage  to  the  United 
States.  Barker  v.  Phoenix  Insurance  Co.,  8  Johns.  307,  "good 
American  ship  Rodman,"  is  a  warranty  that  the  ship  is  American. 
Woodbridge  v.  Boydell,  Doug.  16.  if  a  vessel  is  sailing  on  a  voyage 
not  within  the  policy,  the  policy  don't  attach.  The  voyage  the 
Delight  sailed  was  to  Jersey :  the  voyage  insured  is  from  a  terminus 
a  quo  to  the  United  States.  Way  v.  Modigliani,  2  Term  Rep.  30; 
Forbes  v.  Church,  3  Johns.  Cas.  159.  If  ours  is  not  the  true  con- 
struction it  is  a  contract  of  insurance  forever ;  and  when  is  the 
premium  for  the  time  beyond  the  year  to  be  paid  ?  10  Wend.  28 ; 
3  S.  &  R.  25. 

Mr.  Meredith,  contra. 

This  was  what  is  called  a  freighting  voyage ;  i.  e.  to  go  abroad 
and  get  a  cargo  from  place  to  place  as  she  could.  It  is  very  com- 
mon to  make  such  voyages  and  insurances  ;  and  companies  under- 
stand they  are  to  see  the  vessel  back  to  the  United  States.  She  is 
insured  from  twelve  months,  &c.,  and  till  moored  twenty-four  hours 
in  safety.  This  is  the  original  term,  and  would  have  covered  her 
until  arrived  and  in  port,  without  the  clause  inserted.  This  clause 
of  the  twenty-four  hours  is  different  in  different  insurances.  On 
the  other  point,  it  is  clear  she  had  a  port  of  destination  in  the 
United  States  as  she  was  an  American  vessel.  The  point  is, 
whether  on  the  10th  of  November  1838,  she  was  bound  to  proceed 
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to  the  United  States,  or  could  prosecute  another  voyage.  The 
policy  was  entered  *into  with  their  eyes  open  ;  it  could  have  r*oco 
been  got  elsewhere.  The  time  of  paying  the  premium  is  ^ 
provided  for  in  the  policy.  As  to  the  policy  lasting  forever,  there 
is  no  reason  why  it  should  not.  In  Cleveland  v.  Union  Insurance 
Co.,  8  Mass.  308,  this  difficulty  was  raised ;  but  it  was  held  that 
it  meant  sailing  backwards  and  forwards.  In  Putnam  v.  Ward,  3 
Mass.  481,  it  was  said  that  the  owner  must,  at  every  point,  put  the 
vessel  in  a  seaworthy  condition.  If  she  is  compelled  on  the  10th 
of  November  1838,  to  return  to  the  United  States,  she  has  not  the 
liberty  of  the  globe,  as  the  policy  gives  her.  It  would  limit  her  to 
a  voyage  to  South  America  and  back  ;  for  that  took  all  her  time. 
With  liberty  of  the  globe,  shows  that  they  could  not  fix  the  destina- 
tion of  the  vessel,  or  the  nature  or  direction  of  the  voyages,  but 
must  depend  on  contingencies,  picking  up  cargoes  along  the  coast. 
It  Is  clear  from  the  policy  that  she  was  going  to  a  remote  port,  and 
not  a  neighboring  one.  The  terms,  "if  at  sea,"  have  been  con- 
strued very  strictly  against  the  insurers,  and  a  construction  made 
to  extend  the  policy  ;  being  words  not  meritorious  or  beneficial  to 
the  insurers.  14  Mass.  31,  held  to  embrace  a  vessel  lying  in  port 
under  capture.  Bowen  v.  Hope  Insurance  Co..  20  Pick.  275. 
S.  P.  As  to  port  of  destination  or  discharge,  it  means  ultimate 
discharge.  8  Mass.  527 ;  1  Com.  194,  239,  333 ;  4  Doug.  38  ;  8 
Pick.  14:  which  much  resembles  this  case,  and  where  the  same 
arguments  were  used  by  the  counsel.  You  would,  by  the  defend- 
ants' construction,  compel  the  plaintiffs  to  have  their  vessel  on  a 
voyage  to  the  United  States,  at  the  expiration  of  the  twelve  months, 
which  would  take  away  the  liberty  of  the  globe.  Cogshall  v.  Am. 
Ins.  Co.,  3  Wend.  283,  other  goods  allowed  to  be  substituted. 
Less  than  5  per  cent,  would  insure  a  voyage  to  South  America  and 
back.  2  Str.  1213,  twenty-four  hours  in  good  safety,  construed  in 
favor  of  the  assured.  8  Barn.  &  Cres.  119;  s.  P.  11  Johns.  356; 
this  clause  omitted. 

Mr.  Scott,  in  reply. 

We  informed  them  of  our  construction  before  loss,  so  that  they 
ought  not  to  charge  us  with  waiting  till  loss.  Moored  in  twenty- 
four  hours  refers  to  the  termination  of  the  voyage  insured,  and  the 
question  still  remains  what  that  is.  The  warranty  of  seaworthiness 
only  applies  to  the  commencement  of  the  voyage  insured.  To  be 
sure,  she  must  repair  if  in  port,  the  damage  incurred  ;  but  the 
insurers  must  show,  if  loss  occurred,  that  it  happened  from  neglect 
to  do  this. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  was  an  action  on  a  policy  of  insurance  on  the 
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brig  Delight,  for  and  during  twelve  calendar  months,  commencing 
on  the  10th  of  November  1837,  at  noon,  and  ending  at  the  10th 
*2f>Tl  °^  November  1838,  at  noon,  with  liberty  of  the  globe  ;  *and 
-"  if  at  sea  at  the  expiration  of  the  said  twelve  months,  the 
risk  to  continue  at  the  same  rate  of  premium  until  her  arrival  at 
her  port  of  destination  in  the  United  States.  The  policy  further 
states,  "  beginning  the  adventure  when  the  said  vessel,  &c.,  at  and 
from,  &c.,  for  twelve  months,  from  November  10th  1837,  at  noon,  as 
aforesaid,  and  so  shall  continue  and  endure,  until  the  said  vessel  shall 
be  safely  arrived  at  November  10th  1838,  at  noon,  with  liberty  of 
the  globe,  as  aforesaid,  and  until  she  be  moored  twenty-four  hours  in 
good  safety."  The  insurance  was  effected  under  the  following  order. 

"  Insurance  $8500  on  the  brig  Delight,  Carmick  master,  valued 
at  that  sum,  for  and  during  the  term  of  twelve  calendar  months, 
commencing  this  day  at  noon,  with  liberty  of  the  globe  ;  and  if  at 
sea  at  the  expiration  of  said  twelve  months,  the  risk  to  continue  at 
the  same  rate  of  premium  until  her  arrival  at  her  port  of  desti- 
nation in  the  United  States ;  to  return  a  proportional  rate  of  pre- 
mium for  time  not  used,  and  no  loss.  Average  loss  to  be  adjusted 
each  passage. 

Premium,  5  per  cent,  for  twelve  months. 

EYRE  &  MASSEY. 
Philadelphia,  November  10th,  1837. 

N.  B.  If  the  vessel  is  sold  previous  to  the  expiration  of  said 
twelve  months,  a  proportionate  rate  of  premium  to  be  returned." 

The  brig  sailed  from  Philadelphia,  in  November,  1837,  for  South 
America,  for  the  purpose  of  freighting,  and  took  a  cargo  on  board, 
entirely  on  freight,  at  Rio  Janeiro,  in  South  America ;  and  sailed, 
on  the  9th  of  October  1838,  for  the  island  of  Jersey  in  the  British 
Channel,  for  orders.  On  the  10th  November  1838,  she  was  at  sea, 
on  a  voyage  to  Jersey,  and  when  at  sea,  on  the  said  voyage,  viz.  in 
December  1838,  encountered  heavy  gales,  which  did  great  damage, 
and  compelled  her  to  put  into  Falmouth  (England),  for  repairs. 
She  was  there  repaired,  and  sailed  on  her  voyage  for  Altoria,  where 
she  arrived  in  April  1839;  and  after  discharging  her  cargo  from 
Rio  Janeiro,  took  on  board  another  cargo,  entirely  on  freight ;  and 
on  the  29th  of  April  1839,  sailed  from  Altona  for  New  Orleans, 
where  she  arrived. 

The  construction  put  upon  the  contract  by  the  underwriters,  (of 
which  they,  in  due  time,  notified  the  assured),  is,  that  although  the 
vessel  was  at  sea  on  the  10th  of  November  1838,  yet,  as  she  was 
not  destined  to  a  port  in  the  United  States,  the  risk  terminated  on 
that  day.  The  assured,  on  the  contrary,  insist  that  the  underwri- 
ters were  bound  for  her  safe  arrival  at  a  port  m  the  United  States. 
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The  difference  in  the  construction  is  a  very  marked  and  wide  one. 
If  we  adopt  the  latter  construction,  the  policy  is  an  insurance  for 
an  unlimited  time,  which  may  endure,  at  the  will  and  pleasure  of 
the  assured,  during  the  life  of  the  brig.  As  it  terminates  only  on 
her  arrival  at  a  port  in  the  United  States,  if  the  owners  think 
proper  to  prevent  her  return,  the  risk  must  continue.  That  such 
an  insurance  may  be  made,  unlimited  in  point  of  time,  with  liberty 
of  the  *globe,  cannot  be  doubted,  if  such  appears  to  be  the  r*9/ri 
intention  of  the  parties.  For  this,  the  underwriters  will  in-  ' 
crease  the  premium  in  proportion  to  the  increase  of  the  risk.  But 
where  such  is  the  wish  of  the  assured,  it  ought  to  be  clearly 
expressed ;  at  least  the  intention  should  not  be  left  in  doubt  in  the 
proposals,  the  words  of  which  are  not  to  be  taken  most  favorably 
for  themselves.  It  is  also  equally  clear,  that  the  parties  may  con- 
tract for  a  limited  or  specified  time,  with  liberty  of  the  globe, 
during  that  time.  This  appears  to  have  been  a  trading  or  freight- 
ing voyage  of  the  latter  description.  It  was  a  trading  voyage  with 
liberty  of  the  globe,  during  the  time  of  one  year,  and  no  longer ; 
if  the  contract  had  ended  at  the  first  clause,  the  meaning  of  the 
parties  would  not  have  been  even  doubtful.  Within  that  period, 
the  owners  have  liberty  to  go  to  any  part  of  the  world ;  and  it  was 
supposed  to  be  a  time  sufficiently  prolonged,  to  answer  all  their 
purposes.  But  the  contract  is  supposed  to  be  enlarged  by  the  sub- 
sequent part  of  the  policy.  But  it  seems  very  clear,  that  this  was 
inserted,  because  it  was  supposed  the  vessel  might  be  at  sea  at  that 
time,  on  her  voyage  home,  and  therefore  an  insurance  might  be 
necessary  until  she  was  safely  moored  in  some  port  of  the  United 
States.  No  reason  has  been  suggested,  and  none  occurs  to  me, 
why  any  precise  period  was  fixed,  if  the  intention  of  the  parties 
was,  as  the  assured  contends.  It  is  not  necessary  to  fix  the  rate  of 
premium,  nor  the  time  when  the  premium  was  to  be  paid ;  nor  have 
apt  words  been  used  to  express  such  intention.  Indeed,  if  such 
was  the  meaning  of  the  assured,  they  have  been  most  unfortunate 
in  the  language  used  in  the  contract.  The  plaintiffs  construction 
strikes  time  out  of  the  agreement ;  but  this,  as  is  apparent  from 
the  whole  contract,  is  an  essential  feature  of  it ;  and  without  which, 
the  underwriters  may  have  been  unwilling  to  take  the  risk  at  all, 
or  if  taken,  it  would  have  enhanced  the  premium.  It  is  very  cer- 
tain, as  a  general  rule,  that  the  older  and  more  exposed  the  ship, 
the  greater  the  risk  ;  for  although  it  is  the  duty  of  the  owners  to 
keep  the  vessel  in  good  condition,  yet  the  law  implies  no  warranty 
of  seaworthiness,  except  at  the  commencement  of  the  voyage.  For 
when  a  vessel  which  has  received  damage  from  a  peril  insured 
against,  puts  into  port  to  repair,  the  captain  or  agent  who  superin- 
tends the  repairs,  is  only  bound  to  use  due  diligence.  It  is  not 
necessary  at  all  events,  that  the  vessel  should  be  so  repaired  as  to 
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render  her  seaworthy.  A  vessel  having  liberty  of  the  globe,  may, 
and  often  does,  touch  at  a  port,  or  she  is  driven  into  a  port,  where 
the  necessary  repairs  could  not  be  made,  and  yet  the  underwriters 
would  be  liable.  Peters  v.  The  Phoenix  Insurance  Company.  3 
S.  &  R.  25.  Time  was  inserted  in  the  agreement,  to  fix  the  period 
of  the  extraordinary  risk  incurred  by  the  underwriters,  in  their  in- 
surance, with  liberty  to  trade  in  any  part  or  parts  of  the  world,  to 
be  prolonged  only  if  the  vessel  was  at  sea,  on  her  return  to  her 
*9rr-i  port  of  destination  in  the  United  States,  at  *the  time  spe- 
-"  cified.  It  has  been  asked,  when  the  additional  premium  is 
to  be  paid;  to  which  it  has  been  answered,  when  the  risk  terminates, 
viz.,  when  the  owners  think  proper  to  order  the  return  of  the  brig. 
This  necessary  consequence,  from  the  latter  construction,  will  be 
very  injurious  to  the  interests,  and  it  may  be  inconvenient  to  the 
underwriters,  and  is  an  argument  adverse  to  the  pretensions  of  the 
assured. 

There  is  another  clause  of  the  policy,  which  provides  that  the 
insurance  shall  continue  and  endure  until  the  vessel  shall  be  safely 
arrived  at  November  10th  1838,  at  noon,  with  liberty  of  the  globe, 
and  until  she  shall  be  moored  twenty-four  hours  in  good  safety. 

It  is  contended,  that  if  the  vessel  was  at  sea  on  the  10th  Novem- 
ber 1838,  destined  to  any  port  whatever,  the  underwriters  insure 
her  until  her  arrival  at  that  port,  and  until  she  shall  be  moored 
twenty-four  hours  in  good  safety.  But  this  must  be  taken  in  con- 
nection with  the  preceding  clause,  and  was  intended  as  an  extension 
of  the  insurance  from  that  time,  provided  she  was  at  sea,  within 
the  meaning  of  the  policy,  prosecuting  her  voyage  to  her  port  of 
final  destination.  No  resemblance  is  perceived  to  the  cases  of 
Wood  v.  New  England  Insurance  Company,  14  Mass.  31,  or  Bowen 
v.  Hope  Insurance  Company,  20  Pick.  275,  where  the  meaning  of 
the  words,  "at  sea,"  in  a  policy  of  insurance,  was  discussed.  It  was 
there  held,  under  the  circumstances  stated,  that  a  ship  was  at  sea, 
within  the  fair  construction  of  the  contract,  although  not  literally 
so,  at  the  time  of  the  loss.  In  the  one  case  she  was  in  a  British 
pore,  whither  she  had  been  carried  against  the  will  of  the  master ; 
and  in  the  other,  before  the  expiration  of  the  year,  she  had  been 
prevented  from  proceeding  on  her  voyage  from  Bangor  in  Wales  to 
Boston.  In  consequence  of  head  winds  she  came  to  anchor,  and 
was  unable  to  get  out  of  the  straits,  although  she  attempted  to  do 
so  for  several  successive  days,  until  after  the  expiration  of  the  year. 
It  was  held,  that  she  was  at  sea  at  the  termination  of  the  year, 
within  the  meaning  of  the  policy.  The  question  there  decided,  does 
not  arise  here.  The  term,  at  sea,  may  have  different  senses, 
according  to  the  connection  in  which  it  is  used.  And  in  this  case, 
we  must  look  to  the  subject-matter  of  the  contract,  and  to  the  inten- 
tion of  the  parties,  which  was  to  provide  for  the  contingency  of  the 
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vessel  being  at  sea,  on  the  expiration  of  the  year,  on  her  return 
voyage:  it  was  prudent  to  provide  for  a  loss  which  might  accrue  at 
any  time  between  that  period  and  her  being  safely  moored  in  some 
port  in  the  United  States.  This  stipulation  made  the  owners  abso- 
lute masters  of  all  the  movements  of  the  brig,  for  and  during  the 
term  of  one  year ;  exacting  from  them,  however,  that  if  it  was 
prolonged,  it  was  only  on  the  condition  she  was  at  sea,  on  her 
voyage  to  the  port  of  her  final  destination. 

We  determine  this  case  in  the  words  of  the  contract,  without 
regard  to  conflicting  assertions ;  for  we  know  of  no  usage  which 
*can  control  its  construction.  It  is  very  probable,  if  the  r*9-c 
question  was  referred  to  underwriters  and  insured,  each  ^ 
would  give  the  contract  the  construction  most  favorable  to  them- 
selves. 

New  trial  awarded. 

Brought  before  the  court  again,  5  W.  &  S.  116. 


[PHILADELPHIA,  FEBRUARY  15,  1841.] 

Tyson  and  Another  against  Dorr  and  Another. 

IN    ERROR. 

An  assignment  for  the  benefit  of  creditors  stipulated  for  a  "  full  and  com- 
plete release  of  their  respective  claims"  against  the  assignors  within  a  certain 
time.  A  mercantile  firm,  creditors  of  the  assignors,  executed  a  general 
release  under  seal,  and  added  to  the  signature  the  following  words :  "  on  con- 
dition that  the  assignment  pays  over  25-100  on  our  claim."  Held,  that  the 
condition  was  void,  and  the  release  single  and  absolute ;  and  that  it  extin- 
guished the  debt. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  brought  by  S.  F.  and  F.  F.  Dorr  against 
Samuel  H.  Tyson  and  Charles  M.  Tyson,  trading  under  the  firm 
of  Tyson  &  Brother,  upon  two  promissory  notes  drawn  by  the 
defendants  in  favor  of  the  plaintiffs  ;  one  dated  the  18th  of  the  8th 
month  1881,  at  seven  months,  for  3780.40,  and  the  other  dated 
the  1st  of  the  9th  month  1831,  at  seven  months,  for  $1209.13. 

The  circumstances  upon  which  the  defence  was  founded,  were  as 
follows : 

On  the  27th  of  February  1832,  the  defendants  executed  an 
assignment  for  the  benefit  of  creditors  in  the  following  words: 

"  This  indenture,  made  the  twenty-seventh  day  of  February 
1832,  between  Samuel  II.  Tyson,  and  Charles  M.  Tyson,  trading 


257  SUPREME  COURT  \_Dec.  Term, 

[Tyson  c.  Dorr.] 

under  *the  tp  ni  of  Tyson  &  Brother,  of  the  city  of  Phila- 
delphia,  of  UK-  one  part,  and  Michael  Drury  of  said  city, 
of  the  other  part.  Whereas,  the  said  Samuel  H.  Tyson,  and 
Charles  M.  Tyson,  trading  under  the  firm  of  Tyson  &  Brother, 
are  indebted  to  several  persons  in  sundry  sums  of  money,  and  are 
possessed  of  certain  estate,  which  they  are  desirous  to  convey  for 
the  benefit  of  such  of  their  creditors  as  shall  execute  to  them  a  full 
release  of  their  respective  claims,  within  thirty  days  from  the  date 
hereof,  at  noon,  that  is  to  say,  on  or  before  the  twenty-seventh  day 
of  March,  A.  D.  1832.  Now  this  indenture  witnesseth,  that  the 
said  Samuel  H.  Tyson  and  Charles  M.  Tyson,  for,  and  in  consid- 
eration of  the  premises,  and  also  of  one  dollar,  to  them  in  hand 
paid  by  the  said  Michael  Drury,  at  or  before  the  ensealing  and 
delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  do  grant,  bargain  and  sell,  assign,  transfer,  and  set 
over,  unto  the  said  Michael  Drury,  his  heirs  and  assigns,  all  and  singu- 
lar, the  estate,  goods,  chattels,  moneys,  credits,  and  eifects,  what- 
soever and  wheresoever,  of  them,  the  said  Samuel  H.  Tyson  and 
Charles  M.  Tyson,  jointly  and  individually,  and  all  the  estate, 
right,  title,  and  interest,  property,  claim,  and  demand,  of  them, 
the  said  Samuel  H.  Tyson  and  Charles  M  Tyson,  either  jointly  or 
individually,  of,  in,  and  to  the  same:  to  have,  to  hold,  take,  re- 
ceive, and  enjoy  the  hereby  granted  and  assigned  property,  to  the 
said  Michael  Drury,  his  heirs  and  assigns,  upon  this  special  trust 
and  confidence,  nevertheless,  that  the  said  Michael  Drury  shall 
collect,  as  soon  as  possible,  the  outstanding  debts,  convert  certain 
goods,  if  necessary,  into  money,  apply  it  as  follows,  and  distribute 
the  remainder  of  the  goods  in  manner  and  form  following,  that  is 
to  say,  that  he,  the  said  Michael  Drury,  shall  collect  such  of  the 
debts  as  are  collectable,  and  pay  the  following  individuals  the 
respective  amounts  mentioned,  if  the  debts  collectable  are  suffi- 
cient; if  not,  then  the  said  Michael  Drury  shall  sell,  at  auction, 
or  otherwise,  so  many  of  the  goods  as  may  be  necessary  to  make 
up  the  deficiency,  to  wit:  the  following  individuals,  and  the 
amounts  mentioned.  To  the  said  Michael  Drury,  thirty-three 
hundred  and  seventy-seven  dollars,  ($3377),  to  Morgan  James, 
one  thousand  dollars,  ($1000),  to  Samuel  C.  Sheppard,  eight  hun- 
dred dollars,  ($800),  to  Jennings,  Thomas,  Gill  &  Co.,  four  hundred 
anh  twenty-nine  dollars,  ($429),  to  O'Brien  &  Dunbar,  six  hundred 
dollars.  ($600),  to  Johns,  Downing  &  Eckert,  five  hundred  dollars, 
($500),  to  G.  B.  and  J.  B.  English,  two  hundred  and  fifty  dollars, 
($250),  and  for  store  and  house  rent,  one  hundred  and  fifty  dol- 
lars, ($150).  And  upon  this  further  trust,  that  after  paying  the 
sums  above  mentioned,  all  the  goods  afterwards  remaining  in  the 
store-house  of  Tyson  &  Brother,  and  all  the  goods  deposited  at 
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auction,  and  in  the  hands  of  individuals,  belonging  to  said  Tyson 
&  Brother,  shall  be  distributed,  at  cost  prices,  to  such  creditors  as 
shall  sign  a  full  and  complete  release  of  their  respective  claims 
against  the  said  *Tyson  &  Brother,  within  thirty  days,  that  I-*OKQ 
is  to  say,  on  or  before  the  twenty-seventh  day  of  March  I 
next,  at  noon.  The  said  distribution  to  be  made  in  proportion  to 
the  amount  of  debts,  without  partiality,  and  by  any  two  competent 
and  disinterested  individuals,  to  be  appointed  by  the  said  Michael 
Drury;  which  said  individuals  shall  have  the  list  of  creditors 
before  them,  who  shall  have  executed  the  release  aforesaid,  and 
allot  to  each  creditor  a  just  proportion  of  the  saleable,  and  unsale- 
able goods  on  hand.  And  the  said  Michael  Drury,  if  any  surplus 
remain,  after  paying  the  said  several  demands  and  debts,  and  the 
just  and  necessary  expenses  of  executing  this  trust,  shall  pay  over 
the  same  to  the  said  Samuel  H.  Tyson  and  Charles  M.  Tyson,  in 
equal  proportions,  or  to  his  or  their  executors,  administrators,  or 
assigns.  And  they,  the  said  Samuel  H.  Tyson  and  Charles  M. 
Tyson,  hereby  make,  and  appoint  the  said  Michael  Drury,  his  heirs 
and  assigns,  to  be  their  attorney,  irrevocable,  to  collect  the  debts 
and  demands  due  to  them,  make  sale  of  the  goods  and  property, 
and  in  general  all  such  acts,  matters,  and  things,  for  them,  and  in 
their  name,  to  do,  as  they  might  or  could  do  were  they  personally 
present." 

A  release  in  the  following  words,  was  executed  by  several 
creditors. 

"Whereas,  Samuel  H.  Tyson  and  Charles  M.  Tyson,  lately 
trading  under  the  firm  of  Tyson  &  Brother,  did  on  the  twenty- 
seventh  day  of  February,  A.  D.  1832,  execute  an  assignment  of  all 
their  property,  in  trust  for  the  benefit  of  such  of  their  creditors  as 
should  sign,  seal,  and  deliver  to  them,  a  full  and  complete  release, 
of  their  respective  claims,  within  thirty  days  from  the  date  hereof, 
that  is  to  say,  on  or  before  the  twenty-seventh  day  of  March  next, 
at  noon : 

"  Now,  therefore,  in  consideration  of  the  premises,  we  do  hereby 
resign,  release,  and  forever  extinguish,  any  claim,  or  claims,  which 
we,  or  either  of  us,  in  our  own  right,  or  the  rights  of  others,  may 
have  against  the  said  Tyson  &  Brother,  either  such  claim  or  claims 
as  are  now  due,  or  such  as  may  hereafter  become  payable.'' 

The  release  was  executed  under  seal  by  the  plaintiffs  on  the  26th 
of  March  1832  ;  and  the  following  words  were  added  to  the  signa- 
ture of  the  firm :  "  On  condition  that  the  assignment  pays  over 
25-100  on  our  claim." 

The  cause  came  on  for  trial,  before  Stroud,  J.,  on  the  5th  of 
November  1839,  when  the  release  was  given  in  evidence  on  the 
part  of  the  defendants,  together  with  the  inventory  and  appraise- 
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wzq-i  ment;  which  were  filed  on  the  16th  of  March  1882  ;  and 
*  -1  from  which  *it  appeared,  that  the  goods  and  effects  were 
valued  at  $5352.06 

The  outstanding  debts,  viz. : 

Good  debts,  -       $2543.96 

Doubtful,       $2995.36 

Valued  at  30  per  cent.,        898.50  $3442.46 


Total,     -  $8794.52 

The  defendants  also  offered  in  evidence  the  deposition  of  M.  Drury, 
the  assignee,  taken  under  a  commission  to  New  York.  The  follow- 
ing passages  were  objected  to  and  rejected  by  the  learned  judge;  to 
which  exception  was  taken  : 

"  Sixth  Interrogatory. — Has  anything  been  paid  by  you  to  the 
plaintiffs,  under  the  assignment  from  the  defendants  ?  If  no,  why 
was  it  not  done?  State  all  the  circumstances." 

Answer. — "  Nothing  has  been  paid.  An  offer  to  pay  money  was 
made  by  me,  but  the  plaintiffs  refused  to  receive  it.  The  circum- 
stances were  as  follows  :  I  went  to  the  counting-house  of  Messrs. 
Dorr  on  the  4th  of  October  in  the  year  1837,  and  offered  to  one  of 
the  partners,  not  the  gentleman  now  present,  who  represents  him- 
self to  be  S.  F.  Dorr,  the  amount  of  twenty-six  per  cent,  on  the 
amount  of  the  debt  due  them  ;  he  said  that  he  had  no  authority  to 
receive  it ;  that  he  would  converse  with  the  other  partner,  and  wished 
me  to  call  again  in  two  hours  time,  when  one  or  both  of  them  would 
be  in.  I  called  accordingly,  and  offered  Mr.  Samuel  F.  Dorr,  then 
in,  twenty-six  per  cent,  on  the  amount  of  the  firm's  debt,  their  claim 
being  between  nineteen  hundred  and  two  thousand  dollars.  He 
said  that  he  could  not  receive  it.  I  asked  him  a  second  time  to 
receive  it;  he  did  not  appear  very  well  pleased  at  my  doing  so,  and 
again  refused  to  receive  it.  On  the  7th  of  October,  three  days 
afierwards,  I  again  went  to  the  store  of  Messrs.  Dorr,  and  saw  Mr. 
Samuel  F.  Dorr,  and  told  him  that  I  came  to  pay  him,  as  assignee 
to  the  estate  of  Tyson  &  Brother,  twenty-six  per  cent,  on  the  amount 
of  his  debt,  in  specie ;  he  refused  to  receive  it,  and  appeared  angry. 
I  then  went  away." 

First  cross-interrogatory. — If  you  answer,  there  was  a  dividend 
offered,  state  particularly  when,  where,  and  at  what  counting-house, 
place  of  business,  and  when.  To  what  person  particularly,  and  to 
what  firm  that  person  belongs. 

Second  cross- interrogatory. — State  particularly  your  proceed- 
ings, under  the  assignment,  in  reference  to  the  plaintiffs,  and  when 
you  acted  in  capacity  as  assignee,  and  when  as  agent  for  the 
defendants. 

Third  cross-interrogatory. — Do  you  know  anything  else  material 
to  the  plaintiffs  ?  If  so,  state  it. 
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Answers. — 1.  That  he  hath  already  deposed  to  all  he  can  say  in 
reply  to  this  interrogatory,  in  his  answer  to  the  sixth  interrogatory, 
*on  the  part  of  the  defendants.  The  offer  referred  to  in  the  r*.->fiA 
answer  to  the  said  sixth  interrogatory,  was  made  to  Samuel  * 
F.  Dorr ;  but  what  was  the  style  of  the  firm  to  which  he  belonged, 
at  the  time,  or  now  belongs,  witness  does  not  know  ;  but  he  said  he 
had  the  conducting  of  the  claim  on  Tyson  &  Brother,  and  had 
employed  an  attorney  in  Philadelphia,  he  believes,  by  the  name  of 
Miles,  to  attend  to  the  claim. 

2.  That  as  to  the  proceedings  under  the  assignment,  in  reference 
to  the  plaintiffs,  he  hath  nothing  further  to  state  that  he  knows  of. 
That  he  left  Philadelphia  eighteen  months  ago :  that  he  has  never 
made  any  legal  renunciation,  as  assignee,  but  presumes,  that  since 
he  left  Philadelphia  he  has  been  acting  as  agent  of  the  defendants  ; 
the  estate  being  closed  and  wound  up,  or  nearly  wound  up,  he  pre- 
sumed he  had  nothing  further  to  do  ;  and  being  absent  from  the 
city  of  Philadelphia,  he  was  not  acting  under  the  assignment,  unless 
legally  called  upon  so  to  do.     [He  further  states,  in  answer  to  this 
interrogatory,  I  tendered  the  money,  as  assignee  to  the  estate  of 
Tyson  &  Brother,  and  told  Mr.  Dorr  that  I  did  so  ;  but  he  appeared 
so  vexed  at  the  time,  and  angry,  that  I  believe  he  did  not  hear  me 
through  his  passion  ;  that  since  I  have  been  in  New  York,  I  con- 
sider myself  as  acting  as  assignee  and  agent  for  the  defendants ;  this 
matter  of  S.  &  F.  Dorr  being  the  only  thing,  called  upon  me  to  act 
as  assignee]. 

3.  He  received  the  specie  above  spoken  of  from  the  defendant's 
attorney.     He  had  it  with  him  on  the  7th  of  October  last,  when  at 
the  counting-house  of  Messrs.  Dorr.    I  told  Mr.  S.  F.  Dorr  I  came 
prepared  to  pay  it  to  him  ;  but  did  not  show  it  to  him,  because  he 
refused  to  receive  it,  and  told  me  so.    The  specie  was  partly  in  gold, 
and  partly  in  silver. 

The  evidence  being  closed,  the  counsel  for  the  defendants  re- 
quested the  court  to  charge  the  jury. 

1.  That  the  release,  signed  by  the  plaintiffs,  is  good  against 
them. 

2.  That  the  condition  annexed  to  the  signature  of  the  plaintiffs, 
to  the  release,  is  void. 

3.  That   it   was   the   duty   of  the  plaintiffs,  and  of  the  other 
releasing  creditors,  to  see  that  the  assignee,  M.  Drury,  performed 
the  trust  committed  to  him,  and  to  call  upon  him  to  perform  it ; 
and  that  until  they  had  done  so,  they  cannot  maintain  the  present 
suit. 

4.  That  it  was  not  the  duty  of  the  defendants,  nor  could  they, 
by  law,  cite  the  assignee  to  perform  the  trust  committed  to  him,  or 
to  file  his  accounts. 

5.  That  the  neglect  of  the  assignee,  M.  Drury,  or   his  non- 
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compliance,  if  any,  with  the  terms  of  the  trust,  cannot  prejudice 
the  defendants. 

*9fi11        *^'  ^hat  under  the  written  evidence  in  this  case,  the 
J   release  by  the  plaintiffs  is  a  bar  to  this  suit. 

7.  That  the  plaintiffs  cannot  maintain  this  suit,  until  they  show 
that  the  condition  annexed  to  the  release  has  failed. 

The  judge  then  charged  the  jury  as  follows: 

The  whole  case  depends  upon  a  question  of  law.  The  assign- 
ment of  the  defendants  is  a  peculiar  one,  without  precedent,  I 
believe,  in  this  country.  (The  judge  here  stated  the  substance  of 
the  assignment.)  The  assignment  was  altogether  void  at  the  outset; 
or  at  least  voidable  at  the  option  of  the  creditors ;  I  apprehend, 
however,  it  was  void. 

(The  judge  then  read  the  release.)  This  is  a  conditional  release, 
not  a  full  release.  The  plaintiffs  had  no  interest  whatever  under 
the  assignment.  The  condition  annexed  to  their  release  by  the 
plaintiffs,  was  a  valid  one,  but  it  prevented  the  assignee  from  distri- 
buting the  goods  to  the  plaintiffs. 

Upon  the  points  proposed  by  the  defendants'  counsel,  I  charge 
as  follows  : 

Upon  the  first  point,  I  say,  that  the  release  would  be  good 
against  the  plaintiffs,  if  there  had  been  a  compliance  on  the  part  of 
the  defendants  with  the  condition. 

As  to  the  second  point,  I  say,  that  the  condition  annexed  by  the 
plaintiffs,  was  not  a  void  one. 

To  the  third  point,  the  release  not  being  in  accordance  with  the 
terms  of  the  assignment,  the  plaintiffs  had  no  interest  in  the  assign- 
ment, and  it  was,  consequently,  not  their  duty  to  call  upon  the 
assignee  for  his  execution  of  the  trust  committed  to  him. 

To  the  fourth  point,  I  answer  as  requested  by  the  defendants' 
counsel. 

The  fifth  point,  I  consider  irrelevant,  for  the  reason  given  by  me 
in  answer  to  the  second  question.  And  the  sixth  point  I  answer 
negatively ;  the  release  is  not  a  bar. 

To  the  seventh  point,  I  answer,  it  is  matter  of  defence ;  a 
compliance  with  the  condition  should  have  been  shown  by  the 
defendants. 

On  the  whole,  the  defence  has  utterly  failed ;  and  your  verdict 
should  be  for  the  plaintiffs. 

Exceptions  were  taken  to  this  charge ;  and  a  verdict  having  been 
given  in  conformity  with  it,  this  writ  of  error  was  taken  by  the 
defendants  ;  and  the  following  errors  were  assigned  : 

1.  The  judge  erred  in  charging  that  the  plaintiffs  below  had,  and 
took  no  interest  under  the  assignment  of  the  defendants  below. 

2.  The  judge  erred  in  charging  that  the  condition  annexed  by 
the  plaintiffs  below,  to  their  signatures  to  the  release,  was  a  valid 
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condition,  *and  yet,  that  it  prevented  the  assignee  from   r*.,^o 
distributing  the  goods  to  the  plaintiffs  below. 

3.  The  judge  erred  in  charging  that  the  plaintiffs  below  were 
bound  to  perform  said  condition,  and  to  show  performance  thereof. 

4.  The  judge  erred  in  charging  that  the  release,  executed  by  the 
plaintiffs  below,  did  not  bar  their  present  claim;   and  did  not  bind 
them. 

5.  The  judge  erred  in  charging  that  the  plaintiffs  below  were 
not  bound  to  cite  the  assignee  to  file  his  accounts,  and  perform  the 
trust  committed  to  him. 

6.  The  judge  erred  in  charging  that  the  neglect  of  the  assignee, 
or  his  non-compliance,  if  any,  with  the  terms  of  the  trust,  were 
irrelevant  to  the  issue. 

7.  The  judge  erred  in  charging  that  the  assignment  of  the  defend- 
ants below,  for  the  benefit  of  their  creditors,  was  void. 

8.  The  judge  erred  in  refusing  the  defendants  below  permission 
to  give  in  evidence  the  answers  to  the  sixth  interrogatory  in  chief, 
put  to  M.  Drury,  under  a  commission,  and  the  answers  to  the  first, 
third,  and  part  of  the  second  cross-interrogatory. 

9.  The  court   below  erred  in  giving  judgment  on  the  points 
reserved  at  the  trial,  in  favor  of  the  plaintiffs  below. 

Mr.  Cr,  M.  Wharton,  for  the  plaintiffs  in  error,  cited  Coe  v. 
Button,  1  S.  &  R.  398 ;  Wentz  v.  De  Haven,  1  Id.  317 ;  2  Com. 
Dig.  Condition,  A.  8  ;  Co.  Litt.  274,  6 ;  Rush  u.  Hart,  14  S. 
&  R.  226. 

Mr.  Miles,  contra,  cited  Sheepshanks  v.  Cohen,  14  S.  &  R.  35 ; 
Stoddart  v.  Allen,  1  Rawle  258;  Agnew  v.  Dorr,  5  Whart.  131; 
Lyman  v.  Clark,  9  Mass.  235  ;  Hamilton  v.  Elliott,  5  S.  &  R.  375  ; 
Jackson  v.  Crysler,  1  Johns.  Cas.  125 ;  Gray  v.  Blanchard,  8  Pick. 
292  ;  Solly  v.  Forbes,  4  Moore  448  ;  2  Brod.  &  Bingh.  38 ;  6  E. 
C.  L.  R.  11 ;  Lampson  v.  Cork,  1  D.  &  R.  211 ;  5  Barn.  &  Aid. 
606 ;  7  E.  C.  L.  R.  205 ;  Payler  w.  Hamershaw,  4  Maule  &  Selw. 
423  ;  Simons  v.  Johnson,  3  Barn.  &  Ad.  175 ;  23  E.  C.  L.  R.  51 ; 
Richards  v.  Richards,  2  Barn.  &  Ad.  44 ;  22  E.  C.  L.  R.  119. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — In  Agnew  v.  Dorr,  5  Whart.  131,  the  assign- 
ment required  a  full  and  complete  release  by  the  creditors.  A 
condition  inserted  in  his  release  by  a  creditor,  that  he  should  receive 
twenty-five  *per  cent,  of  his  debt,  was  held  to  be  bad,  as  not  po^o 
in  compliance  with  the  terms  of  the  assignment,  and  as  '• 
throwing  on  the  assignees  difficulties  and  embarrassments  incom- 
patible with  the  execution  of  their  trust.  But  in  that  case  there 
was  no  release  executed  ;  there  was  merely  a  letter  written  by  the 
creditor,  agreeing  to  become  a  party  to  the  assignment  and  release. 
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on  condition  of  the  fund  paying  twenty-five  per  cent,  of  his  claim. 
This  was  held  to  be  in  its  nature  merely  an  executory  agreement 
•which  could  not  be  enforced  without  a  consideration,  and  as  the 
creditor  could  not  come  upon  the  fund,  his  agreement  to  release 
•would  not  be  enforced.  In  the  present  case  there  is  not  merely  an 
executory  agreement,  but  a  technical  release,  executed  under  hand 
and  seal ;  and  the  result  is  different.  For,  as  is  said  in  Agnew  v. 
Dorr,  it  is  certain  that  a  technical  release  will  discharge  a  duty  at 
law,  without  consideration,  and  that  chancery  will  not  relieve 
against  it,  where  the  releasor  has  acted  with  full  knowledge  of  all 
necessary  circumstances.  The  release,  therefore,  is  in  the  present 
case  clearly  binding. 

If,  then,  the  release  be  binding,  and  the  condition  inoperative,  by 
reason  of  its  repugnancy  to  the  terms  of  the  assignment,  and  the 
impossibility  that  it  should  be  performed,  the  consequence  is,  that 
the  release  remains  single  and  absolute,  and  extinguishes  the  debt. 
For  the  principle  of  law  has  long  been  settled,  that  if  one  gives  an 
obligation,  with  condition  to  be  void  on  the  performance  of  that 
which  is  impossible  at  the  time  of  its  execution,  the  bond  is  single, 
and  it  is  the  same  as  if  there  were  no  condition  at  all ;  and  so  of 
a  feoffment.  Co.  Lit.  206;  Sav.  96;  Leon.  189;  Bro.  155; 
1  Bac.  Ab.  649 ;  and  the  distinction  is  drawn  between  a  bond  or 
deed  executed,  and  an  agreement  executory ;  for  if  an  estate  be  to 
arise,  or  a  duty  to  commence  on  a  precedent  condition  that  is  impos- 
sible, they  can  never  have  effect. 

Now,  the  condition  of  this  release  is,  that  the  assignment  pays 
over  twenty-five  per  cent,  of  the  claim.  But  this  could  never  be ; 
for  the  assignees  could  not  divert  the  funds  from  their  appropriate 
channel,  which  was  first  to  the  preferred  creditors ;  next  amongst 
those  who  executed  perfect  releases ;  and  lastly,  to  the  assignors. 
Under  no  possible  circumstances  could  the  assignment  pay  the 
releasors  anything  whatever,  if  they  did  not  release  according  to 
the  terms  of  the  assignment ;  nor  could  the  assignees  voluntarily 
pay  any  portions,  without  a  breach  of  their  trust,  which  the  law 
will  not  suppose  beforehand,  nor  recognise  when  done  as  valid  in 
its  operation. 

Again,  a  man  cannot  release  a  personal  action  as  an  obligation, 
with  a  condition  subsequent,  but  the  condition  will  be  void ;  for  a 
personal  action  once  suspended  is  extinguished  forever:  1  Rol.  Ab. 
412.  For  instance,  a  release,  if  once  operative,  cannot  be  avoided  ; 
so  that  one  may  make  a  release  to  operate  on  a  contingency,  but 
cannot  make  a  release  to  be  void  on  a  condition :  1  Inst.  274,  b. 
*2641  A  *thing  once  extinguished  cannot  be  revived ;  or,  in  other 
-*  words,  if  the  release  be  on  a  condition  subsequent,  the 
release  is  good,  and  the  condition  void :  2  Shep.  Touch,  by  Preston 
325;  Law  Lib.  91st  part,  154.  The  present  is  not  an  instrument 
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by  which  on  a  future  contingency  the  release  is  to  become  opera- 
tive: but  a  release  first  with  a  condition  which  is  intended  to  defeat 
it  subsequently,  if  the  releasor  should  not  receive  twenty-five  per 
cent. ;  and  the  release  remains  binding,  though  such  condition  be 
never  performed. 

Judgment  reversed. 

Cited  by  counsel,  6  W.  &  S.  309  ;  2  Barr  199;  3  Harris  311 ;  5  Wright 
347;  ||  13  Smith  354;  1  W.  N.  C.  46.|| 

Cited  by  the  court,  2  Pars.  136.  ||  In  Reiser's  Appeal,  2  W.  N.  C.  515, 
s.  c.  32  Smith  375,  it  was  said  that  a  release  cannot  be  used  contrary  to  the 
condition  on  which  it  depended,  and  in  violation  of  the  intention  of  the 
parties.  The  release  in  question  was  apparently  not  a  technical  release.  || 


[PHILADELPHIA,  FEBRUARY  16,  1841.] 

Lewis  against  Williams. 

IN   ERROR. 

In  an  action  against  J.  W.,  as  surviving  partner  of  T.  F.,  to  recover  a 
debt  which  was  contracted  by  T.  F.,  trading  as  T.  F.  &  Co.,  in  1833,  it 
appeared  that  the  plaintiff  sued  T.  F.  in  1834,  and  that  T.  F.  confessed  judg- 
ment for  the  amount  of  the  debt,  and  that  T.  F.  also  gave  his  personal  bond, 
with  a  warrant  of  attorney  to  confess  judgment  in  another  state  ;  upon  which 
judgment  was  entered.  Held,  that  the  action  against  J.  W.  was  barred,  not- 
withstanding the  act  of  the  6th  of  April  1830. 

ERROR  to  the  the  District  Court  for  the  City  and  County  of 
Philadelphia,  to  remove  the  record  of  an  action  on  the  case  brought 
by  John  Lewis  against  John  J.  Williams,  surviving  partner  of 
Thomas  Folwell. 

The  cause  came  on  for  trial  before  Pettit  (President),  on  the 
80th  of  April  1839.  The  substance  of  the  evidence,  and  the 


points  *of  law  raised,  are  sufficiently  stated  in  the  charge  of 
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the  learned  judge,  which  was  in  substance  as  follows. 

This  is  an  action  of  assumpsit,  brought  by  John  Lewis  against 
John  J.  Williams,  who  was  sued  as  surviving  partner  of  Thomas 
Folwell,  to  recover  a  debt  which  accrued  in  1833.  The  dealings 
were  between  the  plaintiff  and  Thomas  Folwell ;  and  to  make 
Williams  responsible,  one  of  the  indispensable  steps  is  to  show  that 
there  was  a  partnership.  Folwell  conducted  the  business  of  the 
firm  of  Thomas  Folwell  &  Co.,  merchant  tailors  of  this  city ;  and 
it  is  now  conceded  by  the  defendant,  Williams,  that  he  (the  defend- 
ant) was  a  partner  in  that  house.  Folwell  admitted  an  indebted- 
ness to  Lewis  of  $4400 ;  and  much  evidence  has  been  given  to 
show  how  that  debt  was  created.  The  defendant  says,  however, 
that  in  point  of  fact  there  was  not  at  the  time  of  Folwell's  death  any 
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debt  due  to  Lewis,  and  he  relies  on  certain  evidence;  and  that  if 
there  was  a  debt  due,  it  was  Folwell's  individual  debt,  contracted 
with  Folwell's  personal  credit,  and  not  on  the  credit  of  the  firm  ; 
and,  of  course,  that  the  defendant  is  not  liable. 

If  there  were  not  matters  of  law  which  conclusively  rule  this 
case,  I  should  leave  all  the  questions  of  fact  to  the  jury,  for  their 
decision  upon  the  whole  of  the  evidence.  The  jury  would  find  it 
necessary  to  determine  what  sum  of  money,  if  any,  was  due  to  the 
plaintiff;  and  if  something  was  found  due,  then  to  decide  whether 
it  was  the  debt  of  Thomas  Folwell  alone,  or  the  debt  of  the  firm, 
of  which  this  defendant,  J.  J.  Williams,  was  a  member. 

The  defendant  has,  however,  relied  upon  certain  legal  principles, 
which  it  is  my  duty  to  notice.  It  is  part  of  the  plaintiff's  case  that 
Thomas  Folwell,  on  the  9th  of  May  1834,  gave,  by  confession,  a 
judgment  in  this  court  in  an  amicable  action,  brought  by  Lewis 
against  him,  for  the  sum  of  $4400,  which  sum  included  the  sum 
now  claimed  by  the  plaintiff  against  John  Williams,  as  surviving 
partner  of  Thomas  Folwell.  That  suit  was  against  Folwell  alone. 
It  is  also  part  of  the  plaintiffs  case  that  Folwell,  for  the  same  con- 
sideration, gave,  and  Lewis  received  his  (Folwell's)  personal  bond, 
dated  the  9th  of  May  1834,  with  a  warrant  of  attorney,  to  enter  a 
judgment,  in  Delaware,  against  Folwell  alone;  and  that  judgment 
was  immediately  entered,  in  Delaware,  on  the  bond. 

It  is  also  a  part  of  the  plaintiff's  case,  that  on  the  judgment  in 
this  court,  the  plaintiff  realized  $1903.81 

and  on  the  judgment  in  Delaware  he  realized  436.02 


$2339.83 

And  the  defendant  asserts,  that  by  the  judgment  taken  by  Lewis 
against  Folwell  alone,  the  joint  partnership  liability  for  the  money 
was  extinguished  ;  and  that  a  complete  bar  is  thus  presented  to  the 
*ofi«i  Present  *suit.  The  defendant  further  asserts,  that  the  bond 
'  given  by  Folwell  also  merged  and  extinguished  any  joint 
partnership  liability  for  the  same  money  ;  and  that  another  bar  is 
thus  presented  to  the  present  claim.  If  the  defendant  is  right  on 
either  of  these  points,  he  is  entitled  to  a  verdict. 

It  could  not  be  disputed,  that  by  the  law,  as  it  existed  before  the 
6th  day  of  April  1830,  the  judgment  against  Folwell,  taken  by 
Lewis,  for  an  amount  including  the  very  money  now  claimed,  ex- 
tinguished the  original  cause  of  action,  and  presented  a  bar  to  a 
subsequent  action  against  any  one  whomsover ;  and  of  course  pre- 
sented a  bar  to  this  suit.  The  law  was  so  recognised  in  Smith  v. 
Black,  9  S.  &  R.  142.  Nor  do  I  think  there  could  be  any  well- 
founded  doubt,  that  by  the  law  as  it  existed  before  the  6th  day  of 
April  1830,  the  bond  given  by  Folwell  and  taken  by  Lewis,  for  a 
sum  including  the  debt  now  claimed,  even  assuming  it  to  be  a 
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partnership  debt,  so  extinguished  the  debt  as  to  preclude  recovery 
in  another  suit  against  any  one  who  was  a  partner  of  Folwell. 
The  law  was  so  stated  in  U.  States  v.  Astley,  3  Wash.  C.  C.  Rep. 
508.  Then  the  question  is  presented,  does  the  act  of  assembly  of 
the  6th  of  April  1830,  Purd.  49,  vary  the  law  in  a  case  like  the 
present  ?  After  a  careful  examination  of  the  act,  my  opinion  is, 
that  it  has  no  application  whatever  to  the  facts  now  before  us. 

The  mischief  of  the  old  law,  which  the  legislature  intended  to 
remedy,  has  reference  only  to  cases  in  which  the  plaintiff,  at  the 
moment  of  bringing  his  suit,  knows  who  the  partners  are,  and  is 
encountered  by  the  difficulty  of  serving  process  on  all  the  defend- 
ants, or  by  a  difficulty  growing  out  of  a  refusal  of  one  or  more 
known  co-partners  to  give  a  judgment,  when  one  or  more  of  the 
other  partners  are  ready  to  confess  it. 

The  first  case  is  provided  for  by  the  first  section  of  the  act,  and 
the  other  is  provided  for  by  the  second  section.  Where,  however,  the 
plaintiff  does  not  claim  against  a  partnership,  but  takes  a  judgment 
against  an  individual,  whom  he  regards  at  the  same  time  as  his  sole 
debtor,  the  act  of  assembly  has  no  application  whatever.  If  the 
plaintiff  afterwards  hears  of  a  dormant  partner,  or  desires  to  sue 
any  other  individual  as  a  partner,  he  is  thrown  upon  the  general 
principles  of  the  law — independent  of  this  legislative  enactment. 
And  these  general  principles  as  stated  in  Smith  v.  Black,  forbids 
his  recovery  against  such  a  dormant  partner,  or  any  other  person. 

Then,  as  to  the  bond  taken  by  Lewis  from  Folwell  alone,  for  the 
debt  now  claimed,  it  is  not  embraced  within  either  the  letter  or  the 
spirit  of  the  act  of  1830  ;  nor  does  the  fact,  that  the  bond  was 
accompanied  by  a  warrant  of  attorney  to  enter  up  judgment  in  the 
state  of  Delaware  destroy  its  operation  as  an  extinguishment  of 
the  original  debt.  If  that  warrant  of  attorney  could,  however, 
have  made  a  difference,  such  effect  would  necessarily  cease  r+na+r 
on  the  actual  entry  *of  the  judgment  in  Delaware,  when  the  '- 
judgment  itself  would  operate  with  like  conclusive  effect  as  the 
judgment  entered  here. 

Upon  both  these  grounds  of  law,  then,  the  defendant  is  entitled 
to  a  verdict ;  if  the  law  were  with  him  on  either,  it  would  be  suffi- 
cient to  defeat  the  plaintiff's  claim.  As  the  opinion  of  the  court 
is  an  application  of  legal  principles  to  facts  which  the  plaintiff 
himself  states  to  be  part  of  his  case,  and  as  it  controls  the  whole 
action,  it  relieves  the  jury  from  the  necessity  of  an  inquiry  into 
the  other  facts,  about  which  there  was  a  contest. 

To  this  charge  the  plaintiff's  counsel  excepted,  and  removed  the 
cause  to  this  court  by  writ  of  error 

The  only  error  assigned  was  that  the  learned  judge  erred  in 
charging  the  jury  that  the  acceptance  of  the  judgment  and  bond 
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of  Thomas  Folwell  to  the  plaintiff,  was  a  bar  to  this  suit  against 
the  other  partner,  Williams. 

Mr.  Miles,  for  the  plaintiff  in  error. 

It  was  in  consequence  of  the  case  of  Smith  v.  Black,  9  S.  &  R. 
142,  that  the  act  of  the  6th  of  April  1830,  was  passed.  The  first 
section  authorizes  a  second  suit,  after  a  recovery  of  judgment, 
against  the  other  partner.  The  second  section  is  a  provision  in 
our  favor,  enabling  us  to  sue  a  dormant  partner,  discovered  after  a 
confession  of  judgment  against  the  other.  The  only  case  on  the 
subject  is  Wallace  v.  Fairman,  4  Watts  380.  The  latter  part  of 
the  opinion  is  that  the  act  does  not  apply  where  the  first  judgment 
is  on  the  individual  debt  of  the  partner ;  but  here  the  first  judg- 
ment is  for  the  partnership  debt.  The  court  below  erred  in  saying 
that  the  ace  of  assembly  applied  to  the  case  of  one  or  more  known 
co-partners  refusing  to  give  a  judgment.  Why  should  not  a  dor- 
mant partner  be  within  the  law?  He  is  within  the  same  reason  as 
acting  partners.  They  are  liable  because  there  was  a  communion 
of  profits  and  losses ;  and  justice  requires  the  same  redress  to  the 
creditor.  The  term  "refusal "  is  the  same  as  neglect,  or  omission 
to  give  an  amicable  judgment.  The  preamble  recites  that  the  act 
is  passed  in  furtherance  of  justice. 

Mr.  Meredith,  contra. 

The  simple  question  is,  whether  the  act  of  1830  has  turned  all 
contracts  of  partnership,  &c.,  into  joint  and  several  partnership. 
It  was  admitted  (after  some  evidence  below)  that  Williams  was  a 
partner.  The  act  was  passed  to  relieve  first  where  all  could  not 
be  served.  The  next  section  was  for  the  case  where  one  was  will- 
ing to  confess  judgment,  and  the  other  refused ;  which  implies  that 
all  are  proceeded  against,  and  some  refuse  to  confess  judgment,  and 
others  do  not  refuse.  The  act  was  not  passed  in  consequence  of 
the  case  of  Black  v.  Smith.  The  principle  of  that  case  remains 
*r,fi81  good;  it  was  not  the  case  the  act  provides  for.  The  case 
J  of  Dorney  v.  Bank  of  Greencastle,  13  S.  *&  R.  288,  was 
the  case  which  produced  the  law ;  and  that  was  where  the  suit  w-as 
on  a  joint  and  several  bond ;  one  not  sued  ||  served  || ;  judgment 
obtained  against  the  one  served,  and  the  plaintiff's  claim  against 
the  other  held  to  be  lost.  Here,  without  reference  to  the  other 
partner,  the  plaintiff  takes  a  judgment  bond  against  one.  No 
act  or  case  declares  that  taking  a  bond  is  not  an  extinguishment. 
The  cases  in  4  Watts  and  4  Wash.  C.  C.  Rep.  are  direct 
authorities. 

PKR  CURIAM. — Nothing  is  clearer  at  the  common  law  than  that 
a  judgment  in  a  several  action  against  a  partner,  merges  the  debt; 
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and  that  if  the  estate  does  not  help  this  plaintiff,  the  law  is  against 
him.  But  the  statute  was  intended  for  the  case  of  a  judgment  on 
a  joint  action  taken  severally  against  one  of  the  defendants,  which 
is  nevertheless  a  joint  judgment.  Joint  and  several  obligors  are 
indeed  mentioned  in  it ;  but  there  is  no  room  for  its  application 
where  one  of  them  has  been  sued  severally ;  the  other  would  be 
liable  on  what  is  his  several  bond  without  it.  The  mischief  was, 
that  the  defendants,  in  a  joint  action,  not  taken  or  served,  were 
discharged  by  the  judgment,  though  the  plaintiff  had  done  all  he 
could  to  bring  them  in ;  and  no  more  was  intended  to  be  remedied. 
In  this  case,  the  plaintiff  chose  to  accept  the  several  judgment  of 
one  of  the  partners  :  and  the  statute  is  applicable  exclusively  to 
cases,  not  only  of  joint  contract,  but  also  of  joint  action. 

Judgment  affirmed. 

Cited  by  counsel,  8  W.  &  S.  389. 

Cited  in  note,  2  Miles  291. 

Cited  by  the  court,  3  W.  &  S.  278  ;  5  Barr  401 ;  3  Casey  248 ;  3  Grant  53. 

Said  by  judge  in  court  below  to  be  impaired  by  subsequent  decisions,  2 
Casey  460. 

See  1  W.  &  S.  339 ;  6  Id.  168. 

Changed  by  act  of  llth  April  1848,  §  5,  P.  L.  536,  Purd.  Dig.  (ed.  1873) 
826,  pi.  38. 

||  A  firm  creditor  accepted  a  sealed  note,  executed  by  one  partner  in  the 
firm  name ;  in  law  the  deed  was  solely  his ;  in  fact,  it  was  accepted  as  the 
firm's  obligation ;  held,  the  firm  debt  was  neither  merged  nor  satisfied.  IIos- 
kinson  p.  Eliot,  12  Smith  402.  But  semble  if  a  specialty  so  executed  is  the 
consideration  for  &  present  loan,  the  remedy  is  solely  on  the  specialty.  Bond 
r.  Aiken,  6  W.  &  S.  165.  Hoskinson  v.  Eliot,  supra,  and  Bennett  v.  Caldwell, 
20  Sm.  260,  recognise  the  ruling  in  Anderson  r.  Levan,  1  W.  &  S.  334.  that 
the  acceptance  of  a  specialty  from  one  partner,  is  an  extinguishment  of  the 
partnership  indebtedness  on  simple  contract.  In  Anderson  v.  Levan,  there 
was  no  pretence  that  the  specialty  was  taken  as  collateral :  1  W.  &  S.  336. 
Semble,  if  taken  as  collateral,  there  is  no  extinguishment :  Wallace  ».  Fair- 
man.  4  Watts  378  ;  Charles  r.  Scott.  1  S.  &  R.  294.  In  a  question  of  merger, 
as  apart  from  satisfaction,  the  intention  is  said  to  be  immaterial.  Jones  v. 
Johnson,  3  W.  &  S.  276. || 
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HABEAS    CORPUS. 


1.  A  justice  of  the  peace  has  no  right  to  hold  an  inquisition  super  visum 
corporis. 

2.  And  where,   to  an  habeas  corpus,  return  was  made  that  the  prisoner 
was  held  upon  a  warrant  founded  upon  such  inquisition,  the  prisoner  was 
discharged. 

THIS  case  came  before  the  court  upon  a  habeas  corpus  to  the 
keeper  of  the  jail  of  Montgomery  county,  to  bring  up  the  body  of 
Michael  Schultz. 

By  the  return  it  appeared  that  the  prisoner  had  been  committed 
by  virtue  of  a  warrant  of  a  justice  of  the  peace  of  the  county  of 
Montgomery,  of  which  the  following  is  a  copy : 

"  Montgomery  county,  ss. 

The  Commonwealth  of  Pennsylvania  to  the  constable  of  Upper 
Providence,  in  the  county  of  Montgomery,  and  to  all  other 
constables  and  good  people  of  said  county,  greeting: 

Whereas  Francis  Hobson,  Daniel  Schuerick,  Abraham  Breighler, 
Solomon  Missimer,  Isaac  Shalcup,  upon  their  solemn  oaths ;  Fred- 
erick Bergstresser,  John  Longacre,  Samuel  Custer,  Daniel  Stall, 
Ephraim  Crater,  Samuel  Hallman,  and  Amos  Thomas,  upon  their 
solemn  affirmations,  twelve  good  and  lawful  men  of  the  county 
aforesaid,  upon  their  oaths  and  affirmations  duly  administered 
according  to  law  by  me,  the  subscriber,  one  of  the  justices  of  the 
peace  in  and  for  the  county  of  Montgomery  aforesaid,  acting  for  the 
coroner  of  said  county  of  Montgomery,  as  an  inquest  upon  the  view 
of  the  body  of  Samuel  Speece,  a  deaf  and  dumb  man,  about  thirty- 
seven  years  of  age,  who  was  run  over  by  the  burden  cars  on  the 
Philadelphia  and  Reading  railroad,  on  the  morning  of  the  12th  of 
January  1841,  in  the  township  of  Limerick,  in  the  county  afore- 
said by  one  Schultz,  while  in  the  guidance  of  and  conduct 
by  the  said  Schultz — the  aforesaid  inquest  as  aforesaid,  by 
me  had  and  taken  the  16th  day  of  January  1841,  at  the  house  of 
*o"01  ^amuel  *Speece,  in  Limerick  township,  and  county  afore- 
-*  said,  adjourned  to  Hobson's  school-house,  in  the  aforesaid 
township,  to  the  18th  inst.,  at  one  o'clock  P.  M..  who  upon  their 
oaths  arid  affirmations,  and  charged  to  inquire  how,  when  and 
where  the  said  Samuel  Speece  came  to  his  death,  and  all  other 
mutters  relating  thereto,  did  report,  that  the  said  Samuel  Speece 
was  violently  and  negligently,  while  on  the  track  of  the  aforesaid 
railroad,  run  over  on  the  morning  of  the  twelfth  of  Jnnuary,  1841, 
in  the  township  aforesaid,  by  the  aforesaid  Schultz,  as  afore- 
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said,  and  then  and  there  by  the  cause  aforesaid  cut  off  his  right 
arm  above  the  joint  of  the  shoulder,  broke  the  shoulder-blade  and 
collar-bone,  beside  many  other  mortal  wounds,  received  then  and 
there,  and  by  the  cause  aforesaid  to  him  the  said  Samuel  Speece 
received,  then  and  there  languished,  and  languishing  died  on  the  night 
of  the  fourteenth  day  of  January,  1841,  at  about  10  of  the  clock  P. 
M.,  by  the  wounds  received  then  and  there,  and  not  otherwise  ; 
against  the  peace  and  dignity  of  the  commonwealth.  You  and 
every  of  you  are  therefore  hereby  commanded  to  take  the  said 
Schultz  and  convey  him  to  the  common  jail  of  the  county  of  Mont- 
gomery ;  and  the  keeper  thereof  is  hereby  commanded  upon  sight 
thereof  to  receive  the  said  Schultz,  conductor  as  aforesaid,  into  cus- 
tody, and  him  safely  keep  until  he  be  delivered  by  due  course  of 
law.  Witness  the  said  John  Dismant,  at  Upper  Providence  town- 
ship, in  the  aforesaid  county,  the  nineteenth  day  of  January,  one 
thousand  eight  hundred  and  forty-one. 

(Signed)  JOHN  DISMANT." 

Mr.  Meredith,  for  the  prisoner,  contended,  that  the  inquisition 
having  been  taken  by  a  justice  of  the  peace,  was  a  nullity,  and  did 
not  warrant  the  commitment.  In  the  case  of  Commonwealth  v. 
Brock,  in  Luzerne  county,  this  point  was  decided  by  the  chief 
justice,  then  president  of  the  Court  of  Common  Pleas  of  that 
district. 

[C.  J.  GIBSON. — The  defendant  had  been  convicted  of  murder  in 
the  second  degree ;  and  a  new  trial  was  granted  because  the  inqui- 
sition was  taken  by  a  justice  of  the  peace.] 

In  Rex  v.  Killinghall,  1  Burr.  17,  a  presentment  or  inquisition 
found  by  the  grand  jury  at  the  general  sessions  of  oyer  and  termi- 
ner  was  quashed.  There  the  coroner  had  died.  There  is  no 
authority  for  a  single  justice,  or  all  the  justices,  to  hold  an  inquisi- 
tion super  visum  corporis.  That  is  exclusively  the  duty  of  the 
coroner.  Stat.  3  Hen.  VII.  c.l,  (Rob.  D.  102,)  the  statute  of  cor- 
oners. In  case  of  wounding  to  death,  the  coroner  ought  to  inquire 
and  record  and  certify  ;  orders  that  every  coroner  do  his  duty 
accordingly,  &c.  By  stat.  1  &  2  Ph.  &  Mary,  c.  13,  cited  Rob.  D. 
106,  (not  given.)  the  coroner  is  to  put  in  writing  the  whole  evi- 
dence; the  justice  of  the  peace,  what  is  material;  showing  a  differ- 
ence. 2  Hale's  P.  C.  61  ;  I  Id.  414,  inquisition  before  the  coroner 
in  case  offelo  de  *se,  is  conclusive.  2  Lev.  140,  coroner's  r*9-7i 
inquest  super  visum  corporis,  1  Vent.  181.  If  the  coroner  ^ 
omits  this,  the  Court  of  King's  Bench  may  inquire,  or  make  com- 
missioners ;  or  commissioners  of  oyer  and  terrainer  may  inquire ; 
but  then  it  is  not  super  visum  corporis,  and  therefore  may  be 
traversed.  Suppose  after  such  an  inquest,  the  coroner  should  hold 
another,  who  found  differently.  Is  there  to  be  more  than  one  core- 


271  SUPREME  COURT  [Dee.  Term, 

[Ex  parte  Schultz.] 

ner  ?  "  The  justices  of  the  peace,"  means  collected,  not  individ- 
ually. 2  Roll's  Ab.  96,  that  the  inquisition  spoken  of  before  over 
and  terminer,  and  justices  of  the  peace,  where  the  body  cannot  be 
found,  is  an  indictment  at  their  session.  If  this  is  allowed,  the 
office  of  coroner  is  abolished,  and  the  fee,  (though  none  is  allowed 
to  the  justices  by  the  fee  bill,)  would  be  claimed  by  them.  The 
office  of  the  coroner  is  a  high  prerogative.  In  England  he  is  still 
elected.  In  3  B.  &  Aid.  360,  it  is  held  that  inquest  in  which  the 
witnesses  were  not  sworn  by  the  coroner  himself  is  void. 

Mr.  Johnson  (Attorney-General),  contra. 

I  wish  to  lay  the  whole  before  the  court.  The  justice  sets  forth 
that  he  "  was  acting  for  the  coroner :"  but  it  is  held  that  the  coroner 
cannot  act  by  deputy.  2  Bale's  P.  C.  57.  This  is  the  strongest 
objection.  In  England  it  would  seem  they  have  several  coroners 
in  a  county.  6  Pet,  Ab.  407  ;  no  precise  number  is  required — in 
some  counties  6  coroners;  in  some  4;  in  others  2.  The  power 
of  the  judges  of  the  King's  Bench,  is  not  confined  to  the  court. 
They  may  act  individually ;  if  so,  it  is  ex  officio,  as  conservators, 
of  the  peace.  Thus  courts  and  judges  have  the  same  power,  and 
so  have  the  judges  of  the  oyer  and  terminer,  and  justices  of  the 
peace.  A  justice  of  the  peace  in  Pennsylvania  is  as  much  a  conser- 
vator of  the  peace  as  the  chief  justice.  No  precise  case  fixes  their 
power ;  it  flows  from  their  duty  as  conservators  of  the  peace.  In 
that  capacity  it  is  important  that  they  should  act  in  cases  of  murder. 
If  the  coroner  is  sick  or  absent,  &c.,  is  the  duty  not  to  be  per- 
formed? and  ought  not  the  same  fees  to  be  paid.  It  would  be 
difficult  in  our  large  counties,  where  there  is  but  one  coroner,  to 
get  along  without  this  power  in  the  justices :  and  if  so,  it  is  by  our 
common  law  well  exercised  by  a  justice,  whose  duties  are  of  the 
same  general  class  as  those  of  the  chief  justice  or  the  judges  of  the 
Supreme  Court.  Such  inquisitions  are  held  every  day.  In  2 
Hale's  P.  C.  58,  it  is  said  that  a  coroner  cannot  make  a  deputy ; 
but  if  he  do  not  inquire,  the  justices  of  the  peace  in  oyer  and 
terminer  may ;  and  so  may  the  justices  of  the  King's  Bench, 
though  it  is  traversable.  6  Barn.  &  Ad.  408.  Chief  Justices  in 
the  King's  Bench  and  also  the  other  judges  are  sovereign  coroners. 
4  Co.  57,  b. ;  4  Inst.  73. 

Mr.  Meredith,  in  reply. 

The  case  in  3  Barn.  &  Ad.  360,  shows  that  the  coroner  cannot 
act,  except  super  visum  corporis.  If  persons  have  improperly 
assumed  jurisdiction,  it  is  time  it  should  be  checked. 

*2721       *The  opinion  of  the  court  was  delivered  by 

J       GriBSON,  C.  J. — The  prevalent  notion  that  a  justice  of 
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the  peace  has  concurrent  power  to  inquire  into  the  circumstances 
of  a  sudden  or  violent  death,  upon  view  of  the  body,  has  doubtless 
arisen  from  inadvertence  to  the  source  of  the  coroner's  authority. 
In  England,  and  perhaps  in  Pennsylvania,  justices  of  the  peace 
have  authority,  in  certain  cases,  to  take  inquisitions  by  the  exami- 
nation of  witnesses ;  but  the  4  Ed.  1,  st.  2,  which  is  in  force  with 
us,  commands  the  coroner  alone  to  go  to  the  place  where  any  one 
is  slain  or  has  suddenly  died;    and,  by  warrant  to  the  bailiffs  or 
constables,  to   summon  a    jury  from    the    neighboring   towns    to 
inquire  into  the  manner  of  the  killing,  or  the  circumstances  of  the 
death.     He  is  not  expressly  directed  to  take  the  inquest  on  view 
of  the  body,  but  a  direction  to  that  effect  is  to  be  inferred  from  the 
duty  imposed  on  him  of  repairing  to  the  spot ;   and  it  has  always 
been  held  that  an  inquisition  taken  otherwise  is  void,  particularly 
in  the  case  of  the  Welchmen,  (Poph.  109).     But  it  is  because  this 
species  of  inquisition,  and  no  other,  is  intrusted  to  the  coroner,  and 
to  him  exclusively,  that  the  common  law  inquisition,  by  the  exami- 
nation of  witnesses  before  commissioners  or  justices,  either  of  oyer 
and  terminer  or  of  the  peace,  must  still  be  taken  where  the  body 
cannot  be  found ;   as  is  said  in  The  King  v.  Parker,  2  Lev.  141 ; 
and  the  King  u.  Aldenham,  Id.  152.     In  Foxley's  Case,  5  Rep. 
Ill,  it  is  said  to  have  been  resolved  in  Laughton's    Case,  by 
Popham,  C.  J.,  and  the  whole  court,  that  if  the  body  be  cast  into 
the  sea,  or  buried  so  secretly  that  the  coroner  cannot  have  the  view, 
the  justices  of  the  peace,  justices  of  oyer  and  terminer,  or  others 
who  have  authority  to  inquire  of  felonies,  may  take  a  presentment 
of  it.     From  the  words  of  the  statute  it  results  also  that  the  coro- 
ner's jurisdiction  is  a  special  one,  and  that  no  one  else  can  take  an 
inquisition  in  the  manner  prescribed.     Accordingly,  it  was  said  in 
the  King  and  Queen  v.  Bunney,  2  Salk.  190,  that  if  his  inquisition 
be  quashed,  he  must  take  a  new  one  super  visum  corporis  as  he 
did  before ;  but  that  if  a  melius  inquirendum  be  granted  on  a 
male  se  gessit,  the  new  inquiry  must  be  before  sheriffs  or  commis- 
sioners, not  super  visum  corporis,  but  upon  affidavits ;    for  that 
none   but  the   coroner  can   inquire    super  visum   carports,    and 
he  is  no  longer  to  be  trusted.     To  the  same  effect  is  Stanlack's 
Case,  1  Vent.  282,  in  which  it  is  said  the  King's  Bench  may 
inquire,  or  make  commissioners  to  inquire ;  but  not  super  visum 
corporis.     In    the    case    of  the    Wardens    and    Commonalty    of 
Saddlers,    4   Hep.    57,    it    was    indeed    said    by   Lord    Coke    to 
have   been   resolved  by    Chief  Justice  Finieux  in   the  reign  of 
Henry  the  Seventh,  that  an  inquisition  taken  by  the  chief  jus- 
tice of  the  King's  Bench,  as  supreme  coroner  of  all  England, 
upon   view   of  the   body   of  one   killed   in    open   rebellion,    was 
good  and  worked  a  forfeiture  of  his  estate.     It  is  to  be  remarked 
of  that  case,  that  the  resolution  had  regard  to  a  forfeiture;  and 
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so  rapacious  and  his  subject  ought  to  be  drawn  into  prece- 
dent for  anything.  The  chief  justice  of  the  King's  Bench  is 
doubtless  a  coroner  by  virtue  of  his  office,  as  others  are  coroners, 
without  election,  by  charter  or  commission  of  privilege  ;  and  even 
were  they  coroners  within  the  purview  of  the  statute  —  and  the 
authorities  quoted  show  that  they  are  not  —  it  surely  could  not  be 
pretended  that  justices  of  the  peace  are  such.  They  are  not  coro- 
ners in  name  ;  nor  have  they  ever  been  called  so.  In  a  few  special 
cases  they  have  power  to  take  inquisitions  by  the  testimony  of 
witnesses  ;  but  they  have  neither  part  nor  lot  in  the  power  confined 
by  the  4  Ed.  1,  from  which  alone  authority  to  take  inquisitions  on 
view  of  the  body  is  derived.  It  is  indeed  said  by  Hawkins,  B.  2, 
ch.  9,  that  the  statute  is  wholly  directory  and  affirmative  of  the 
common  law  ;  but  whether  it  be  so  or  not,  it  permits  none  but  the 
coroner  to  exercise  the  power  specified  in  it  as  we  must  suppose 
the  common  law  did.  It  is  in  force,  as  I  have  said,  in  Pennsyl- 
vania ;  but  I  know  of  no  authority  of  our  own  in  relation  to  the 
point  in  contest,  unless  my  decision  in  the  Commonwealth  v.  Brock, 
may  be  called  so.  At  a  court  of  oyer  and  terminer,  held  by  me  as 
the  prisoner  was  capitally  convicted  of  the  murder  of  one  Dixon  ;  but 
President  of  the  Eleventh  Judicial  District  at  Wilkesbarre,  in  1814, 
a  new  trial  was  awarded  on  great  consideration,  because  an  inqui- 
sition super  visum  corporis,  taken  by  a  justice  of  the  peace,  had 
been  put  before  the  jury  ;  and  that  was.  the  first  instance,  I  believe, 
in  which  a  new  trial  was  granted  in  a  capital  case,  for  any  reason 
whatever.  It  results  in  the  case  before  us,  that  the  warrant,  having 
issued  as  it  did  on  an  inquisition  taken  coram  non  judice,  is  illegal 
and  void  by  the  ninth  article  and  sixth  section  of  the  constitution, 
which  declares  that  no  warrant  to  search  any  place  or  to  seize  any 
person  or  things,  shall  issue  without  probable  cause  supported  by 
oath  or  affirmation. 

Prisoner  discharged. 

|!  By  act  27  May  1841.  \  15,  P.  L.  404,  a  justice  of  the  peace  may  in  certain 
case^  hold  such  an  inquest.  Pur.  (ed.  1873,)  873,  pi.  146  and  notes  ;  Id.  1310, 
pi.  37,  n.  Semble,  the  jurisdiction  being  statutory,  must  be  made  to  appear 
on  the  face  of  the  record.  Reitlinger's  Case,  11  Luz.  L.  R.  157,  s.  c.  30  Pitts. 
L.  J.  39.  (Q.  S.)|| 
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1.  It  is  sufficient,  if  an  affidavit  of  defence  under  the  act  of  assembly  of 
the  28th  of  March  1835.  states  the  defence  with  ordinary  certainty,  or  cer- 
tainty to  a  common  intent. 

2.  To  an  action  on  a  promissory  note  drawn  by  the  defendant  in  favor  of 
the  plaintiff,  the  defendant  filed  an  affidavit  of  defence,  in  which  he  averred 
that  he  had  a  set-off  for  money  received  by  the  plaintiff,  which  belonged  to 
the  defendant,  being  the  proceeds  of  a  piano,  the  property  of  the  defendant, 
which  came   into   the  plaintiff's  possession,  and  which  the  plaintiff  sent  to 
auction  and   sold   for  a  certain  sum  stated,  which   he   had   not  paid  over  or 
accounted  for.     In  a  supplementary  affidavit  the  defendant  stated,  that  the 
piano  had  been  sent  to  his  daughter  for  safe-keeping,  and  before  B..  the  hus- 
band of  the  daughter,  became   insolvent,  it  was  sent  to  H.,  and  afterwards 
taken  by  B.  in  the  name  of  the  plaintiff,  who  sold  it  at  auction  and  received 
the  proceeds,  though   previously  informed   that  it  was   the   property  of  the 
defendant.     Held,  that  these  affidavits  were  sufficient  to  prevent  a  judgment. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case,  brought  in 
that  court  by  William  H.  Scott  against  Henry  Hugg,  to  September 
Term  1839. 

The  plaintiff  filed  a  copy  of  a  promissory  note,  made  by  the 
defendant  in  favor  of  the  plaintiff,  dated  the  14th  of  February 
1839,  at  six  months,  for  $152.75. 

The  defendant  filed  the  following  affidavit  of  defence : 

"  Henry  Hugg,  the  above  defendant,  on  oath  says,  that  there  is 
a  defence  to  the  plaintiff's  claim  in  the  above  suit,  of  the  following 
nature  and  character,  to  wit :  the  defendant  has  a  set  off  against 
the  plaintiff's  claim  to  the  extent  of  one  hundred  and  eighty-six 
dollars,  for  so  much  money  received  by  the  plaintiff,  which  belonged 
to  the  defendant,  and  with  which  the  defendant  claims  to 
charge  the  plaintiff;  *and  asks  a  judgment  in  his  favor  for 
the  balance.  The  above  sum  was  the  proceeds  of  a  piano,  the  pro- 
perty of  the  defendant,  which  came  into  the  plaintiff's  possession, 
and  which  he,  the  said  plaintiff,  sent  to  auction  and  sold  for  the 
above  sum  of  one  hundred  and  eighty-six  dollars ;  which  the  plain- 
tiff has  never  paid  over  nor  accounted  to  the  defendant  for.  The 
said  piano  cost  the  defendant  $375,  but  was  sacrificed  at  auction 
for  the  above  sum  of  $186. 

Afterwards  by  leave  of  the  court,  the  following  supplemental 
affidavit  was  filed. 

"  Henry  Hugg,  on  oath,  says,  that  the  piano,  the  price  of  which 
is  claimed  to  be  set-off  against  the  plaintiff's  demand  in  the  above 
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action,  was  taken  possession  of  and  converted  by  the  plaintiff  to  his 
own  use,  in  the  following  manner : 

In  1835,  the  defendant  broke  up  housekeeping,  and  having  no 
convenient  place  in  which  to  store  the  piano  in  question,  Mrs. 
Hugg  sent  it  to  the  defendant's  daughter  to  keep  for  the  defendant, 
but  not  as  a  present  or  gift,  but  merely  for  safe-keeping.  In 
1837-8,  Mr.  Robert  J.  Bell,  the  husband  of  the  defendant's 
daughter,  took  the  benefit  of  the  insolvent  laws,  broke  up  house- 
keeping, and  sent  the  defendant's  piano  to  Mr.  James  Hineman's, 
where  it  remained  some  time.  After  Mr.  Bell's  discharge,  under 
the  insolvent  laws,  he  transacted  business  for  the  above  plaintiff  as 
agent,  furnished  his  house,  purchasing  his  furniture  in  the  name 
of  the  plaintiff.  After  he  had  been  keeping  house  for  some  time, 
the  above  plaintiff  claimed  the  furniture,  which  had  been  bought 
in  his  name,  and  sold  the  same  at  auction,  and  among  the  rest 
sold  the  defendant's  piano,  as  mentioned  in  the  defendant's  former 
affidavit.  He,  the  plaintiff,  was  informed  at  the  time  he  sold  it, 
that  the  piano  did  not  belong  to  Mr.  Bell,  and  was  not  his,  the 
plaintiff's,  and  that  he  had  no  right  to  sell  it,  and  was  cautioned 
not  to  sell  it.  This  warning  and  caution  was  given  by  Mr.  Hine- 
man,  with  whom  the  piano  had  been  stored,  and  he  informed  the 
defendant.  Notwithstanding  which,  the  plaintiff  sold  it  for  the  price 
mentioned  ;  and  which  price,  the  defendant  claims  to  set-off  in  the 
above  suit." 

After  argument,  the  District  Court  gave  judgment  for  the  plain- 
tiff for  want  of  a  sufficient  affidavit  of  defence. 

The  defendant  then  removed  the  record  to  this  court ;  and  as- 
signed the  following  errors : 

1.  That  the  court  erred  in  giving  judgment  for  the  plaintiff  be- 
low, notwithstanding  the  affidavit  of  defence  and  the  supplemental 
affidavit  of  defendant. 

2.  In  deciding  that  neither  the  affidavit  of  defence  nor  the  supple- 
mental affidavit,  were  sufficient  to  entitle  the  defendant  to  a  jury  trial. 

**>7fil       *Mr.  Perkins,  for  the  plaintiff  in  error. 

The  act  of  assembly  of  the  28th  of  March,  1835,  Purd. 
L)ig.  6th  edit.  249,  sec.  2,  only  requires  the  affidavit  of  the  defend- 
ant to  state  the  nature  and  character  of  the  defence  ;  not  the  proof 
by  which  it  is  to  be  supported.  The  affidavit  in  this  case  contains 
all  that  the  act  requires.  It  states  (1)  that  there  is  a  defence ;  (2) 
its  nature,  a  set-off;  (3)  the  character  of  the  set-off, — money 
received  by  the  plaintiff  below,  which  belonged  to  the  defendant. 
It  goes  further,  and  states  how  the  money  was  received  by  the 
plaintiff,  to  wit,  from  the  sale  of  defendant's  property, — a  piano. 
If  the  defendant  below  could  maintain  assumpsit  for  the  price  of 
the  piano,  he  can  set  it  off  in  this  suit.  The  defendant  had  hia  *. 
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election  to  bring  trover  for  the  piano ;  or  assumpsit  for  the  money 
the  plaintiff  received  for  it.  Feltham  v.  Tyrell  Lofft's  Rep.  207- 
320;  Lamine  v.  Dorrell,  2  Ld.  Raym.  1216;  Lyndon  v.  Hooper, 
Cowp.  419;  20  Vin.  Abr.  tit.  Trespass;  King  v.  Leith,  2 
Term  Rep.  145;  Hitchin  t».  Campbell,  3  Wils.  304;  2  Bla. 
Rep.  827,  s.  c. ;  1  Montague  476-7  ;  Lightly  v.  Clouston,  1 
Taunt.  112. 

Mr.  Markland,  contra. 

The  facts  show  no  defence.  In  an  affidavit  of  defence  under  the 
act  of  assembly,  the  facts  must  not  be  set  forth  ambiguously  or 
obscurely.  It  may  be  admitted,  that  assumpsit  will  lie  for  the 
proceeds  of  property  tortiously  taken.  The  defalcation  act  requires, 
that  the  parties  should  have  been  dealing  together  upon  bill,  bond, 
bargain,  &c.  The  affidavit  don't  show  that  the  plaintiff  had  no 
right  to  this  property.  Here  the  defendant  allowed  the  plaintiff 
to  have  a  fictitious  credit.  A  debt  not  due  at  the  commencement 
of  a  suit,  is  no  ground  of  a  set-off.  Read  v.  Ingraham,  3  Dall. 
505  ;  Ballentine  on  Set-Off  37,  68.  It  does  not  appear,  that  the 
debt  was  due  at  the  commencement  of  this  suit.  Marshall  v. 
Sheridan,  10  S.  &  R.  268 ;  Morrison  v.  Moorhead,  15  Id.  63  ; 
Stewart  v.  U.  S.  Ins.  Co..  9  Watts  126. 

SERGEANT,  J.,  delivered  the  opion  of  the  court. 

The  facts  set  forth  in  these  affidavits  of  the  defendant,  exhibit  a 
prima  facie  defence  by  way  of  defalcation  from  the  plaintiff's  claim. 
If  they  are  true,  the  piano  belonged  to  the  defendant  and  continued 
his  property  up  to  the  time  when  the  plaintiff  sent  it  to  auction 
along  with  the  plaintiff's  furniture,  bought  by  Bell  and  in  Bell's 
possession.  For  although  the  defendant's  leaving  it  in  the  pos- 
session of  another  might  justify  a  judgment  creditor  of  Bell  in  alleg- 
ing, that  the  defendant  thereby  permitted  Bell  to  obtain  a  fictitious 
credit,  yet  as  between  these  parties  the  ownership  of  the  defendant 
continued  unimpaired,  and  the  plaintiff  had  no  right  to  sell  it ; 
but  his  doing  so  after  notice,  might  be  treated  by  the  defendant 
as  a  sale  of  it  for  his  *account,  which  would  make  the  r*o77 
plaintiff  liable  to  him  in  an  action  for  money  had  and  re-  *- 
ceived.  It  was  therefore  a  proper  subject  of  defalcation  under  our 
act  of  1705. 

But  it  is  said  that  the  affidavit  does  not  swear  that  the  piano  was 
sold  before  suit  brought.  This  is  true.  But,  to  construe  these 
affidavits  with  such  critical  nicety,  and  to  require  them  to  negative 
expressly  every  possible  point  that  might  be  objected  to,  would  go 
near  to  destroy  them  altogether,  and  deprive  a  defendant  of  the 
opportunity  of  a  trial  where  he  had  a  good  defence.  It  is  sufficient, 
if  they  state  a  defence  with  ordinary  certainty — certainty  to  a 
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common  intent.  If  they  substantially  assert  a  defence,  that  is  all 
that  has  been  required.  And  here  the  defendant  swears  that  he 
has  a  set-off ;  which  could  not  be  legally,  if  the  cause  of  action  arose 
after  suit  brought.1 

Judgment  reversed ;  and  record  remitted  for 
further  proceedings. 

1  See  5  Whart.  265,  315  ;  5  Wright  101  ;  3  P.  F.  Smith  399 ;  6  Id.  34. 

Cited,  6  Casey  137,  532  ;  12  Id.  510 ;  3  P.  F.  Smith  188  ;  ||15  Id.  112. || 

Cited  by  the  court,  6  W.  &  S.  482. 

||  Where  the  time  of  a  transaction  is  an  element  of  the  defence,  it  must  be 
stated  with  reasonable  precision:  Markley  v.  Stevens,  8  Norris  279:  what 
is  not,  Ibid. :  s.  c.  7  W.  N.  C.  358.  The  facts  of  a  defence,  not  a  conclusion 
of  law,  must  be  sworn  to :  Stitt  v.  Garrett,  3  Wh.  282.  An  affidavit  of 
defence  ought  to  aver  every  fact  necessary  to  a  defence  ;  nothing  should  be 
left  to  mere  inference:  Peck  v.  Jones,  20  Smith  84.  If  a  defendant,  when 
he  has  the  stand  to  himself,  cannot  make  out  a  case,  it  must  be  because  he 
has  none:  Bardsley  v.  Delp,  7  Norris  420  || 
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Penington  against  Coats. 

CASE    STATED. 

In  1828,  T.  C.  granted  a  lot  of  ground  to  J.  R.  in  fee,  reserving  an  annual 
ground-rent  to  himself,  his  heirs  and  assigns.  In  April  1829,  he  made  his 
will,  whereby  he  devised  the  said  ground-rent  to  his  wife  for  life,  with 
remainder  to  or  in  trust  for  his  five  children,  in  different  shares  and  propor- 
tions, giving  one-eighth  part  to  his  son,  T.  C.,  Jr.  In  November  1829,  the 
lot  of  ground,  with  an  unfinished  building  upon  it,  was  sold  at  sheriff's  sale, 
subject  to  the  ground-rent,  and  was  purchased  for  T.  C.  by  his  son  T.  C.,  Jr. 
On  the  19th  of  March  1830,  T.  C.  died,  without  any  deed  having  been  made 
to  him  by  the  sheriff.  Held,  that  the  ground-rent  did  not  merge  in  the  equita- 
ble estate  acquired  by  T.  C.  at  the  sheriff's  sale. 

THIS  was  an  action  of  assumpsit  for  use  and  occupation,  brought 
by  Henry  Penington  against  Thomas  Coats  to  December  term  1839 
of  this  court. 

*2781        *^  agreement,   the  following  case  was  stated  for  the 
•*    opinion  of  the  court,  to  be  considered  as  if  the  facts  had 
been  found  by  the  jury  in  the  nature  of  a  special  verdict. 

"  Thomas  Coats  the  elder,  of  the  county  of  Philadelphia,  now 
deceased,  was  in  his  lifetime  seised  in  fee  of  and  in  a  certain  lot  or 
piece  of  ground,  situate  on  the  south  side  of  Noble  street,  at  the 
distance  of  seventy-three  feet  one  inch  eastward  from  the  south-east 
corner  of  said  Noble  street  and  Delaware  Seventh  street,  in  the 
district  of  Spring  Garden,  in  the  county  of  Philadelphia,  contain- 
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ing  in  front  or  breadth  on  the  said  Noble  street,  thirty-two  feet  one 
inch  and  a-half;  thence  extending  southward  along  the  line  of 
ground  now  or  late  of  Thomas  Coats,  sixty-eight  feet  ten  inches 
and  three-fourths  part  of  an  inch  ;  thence  eastward  by  ground  of 
James  Laws,  thirty-two  feet;  thence  northward  two  feet;  thence  by 
Jonathan  P.  Smith's  ground,  eastward  seventeen  feet ;  thence  north- 
ward parallel  with  John  street,  thirty  feet  six  inches ;  thence  west- 
ward by  ground  of  Biddle  Reeves,  seventeen  feet;  thence  northward 
by  said  ground  of  Biddle  Reeves,  forty  feet  ten  inches  and  a-quarter 
to  the  south  side  of  Noble  street ;  thence  westward  along  the  said 
Noble  street,  thirty-two  feet  one  inch  and  a-half,  to  the  place  of 
beginning;  and  being  so  seised,  did,  on  the  23d  day  of  September 
1828,  grant  the  same  unto  Joseph  Rue,  his  heirs  and  assigns,  for- 
ever, subject  to  a  yearly  rent  of  $72.28,  payable  to  the  said  grantor, 
his  heirs  and  assigns,  forever.  And  the  said  grantor  afterwards, 
on  the  14th  day  of  April  1829,  made  his  last  will,  whereby  he 
devised  the  said  yearly  rent,  inter  alia,  to  his  wife,  for  life,  and 
after  her  decease,  one  undivided  fourth  part  to  Robert  A.  Parrish,  in 
trust  for  the  testator's  daughter,  Marcy  Field  and  her  children ; 
one  other  undivided  fourth  part  to  testator's  son-in-law,  Jedediah 
Strong,  and  daughter,  Sarah  Strong,  for  their  lives,  and  after  their 
decease,  to  their  children ;  one  other  undivided  fourth  part  to 
testator's  son-in-law,  Benjamin  E.  Carpenter,  and  daughter  Deborah 
P.  Carpenter,  for  their  lives,  and  afterwards  to  their  children  ;  one 
undivided  eighth  part  unto  the  testator's  son,  Thomas  Coats,  his 
heirs  and  assigns;  and  the  remaining  eighth  to  his  said  son  Thomas, 
and  Mary  his  wife,  during  their  lives,  and  after  their  death  to  their 
children. 

That  the  said  Mary  Coats,  widow  of  the  testator,  released  to  the 
said  devisees  in  remainder,  for  the  uses  and  purposes  of  said  will, 
all  her  estate  for  life,  and  all  right  and  interest  which  she  acquired 
by  the  said  will,  whereby  the  said  devisees  next  in  remainder,  are 
entitled  to  the  present  possession  of  the  ground-rent  aforesaid, 
reserved  by  the  deed  to  the  said  Joseph  Rue,  if  the  same  be  not 
merged  by  act  of  law.  That  the  said  Joseph  Rue  entered  on  the 
said  premises  under  the  said  conveyance  to  him,  and  erected  a  brick 
house  thereon,  but  had  not  completed  the  same  when  the  premises 
were  seized  and  *sold  by  the  sheriff  of  the  city  and  county  1-1*970 
Philadelphia,  subject  to  the  said  ground  rent,  and  bought  "- 
by  the  said  Thomas,  the  son ;  and  the  said  Thomas,  the  son,  sub- 
scribed an  agreement  for  the  purchase  thereof,  with  the  sheriff,  in 
the  following  manner :  "  Thomas  Coats  per  Thomas  Coats,  Jr." 
That  a  deed  was  made  by  George  Rees,  sheriff,  for  the  said  pre- 
mises, to  Thomas  Coats,  Jr.,  bearing  date  April  10th  1830,  and 
acknowledged  on  the  12th  of  the  same  month  in  open  court, 
according  to  law ;  a  copy  of  which  is  herewith  annexed,  marked 
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(A).  That  the  said  Thomas  Coats,  the  elder,  died  on  the  19th  of 
March,  A.  D.  1830,  at  his  domicile  in  the  city  of  Philadelphia, 
leaving  issue  the  said  Thomas  Coats,  Jr.,  Sarah  Strong,  wife  of 
Jedediah  Strong,  Deborah  P.  Carpenter,  wife  of  Benjamin  E.  Car- 
panter,  all  of  whom  are  now  living,  and  Marcy  Field,  wife  of  Joseph 
Field,  which  said  Marcy  hath  since  died,  leaving  four  children  to 
survive  her,  namely,  Thomas  C.  Field,  Mary  Field,  John  Field, 
and  Joseph  Field,  now  living.  That  the  said  Thomas  Coats,  Jr., 
on  or  about  the  27th  day  of  May,  A.  D.  1836,  entered  into  and  has 
continued  to  occupy  the  aforesaid  premises  ever  since. 

That  on  the  27th  day  of  May  A.  D.  1836,  the  said  Thomas  Coats, 
Jr.,  made  and  delivered  the  indenture  granting  the  aforesaid 
premises  unto  Henry  Penington,  Esq.,  in  trust,  a  copy  whereof  is 
annexed,  marked  (B).  That  the  yearly  value  of  the  use  and  occupa- 
tion of  the  said  premises  by  the  said  Thomas  Coats,  Jr.,  is  two 
hundred  and  twenty-five  dollars ;  and  that  the  said  Thomas  hath 
occupied  the  same  from  the  date  of  the  said  deed  of  trust,  viz.,  May 
27th  1836,  which,  until  the  27th  of  November  last,  is  three  years 
and  six  months,  amounting  to  seven  hundred  and  eighty-seven 
dollars  and  fifty  cents. 

Now  if  the  court  shall  be  of  opinion  that  the  title  to  the  whole 
of  the  said  premises,  free,  clear  and  discharged  from  the  said  ground- 
rent  of  $72.28,  was  vested  in  the  children  of  the  said  Thomas  the 
father  at  the  time  of  the  execution  of  the  said  deed  of  trust  to  the 
plaintiff,  then  judgment  shall  be  rendered  in  favor  of  the  said 
plaintiff,  trustee  aforesaid,  for  the  sum  of  five  hundred  and  ninety 
dollars  and  sixty-three  cents,  the  same  being  the  amount  of  the 
yearly  value  of  the  premises  from  the  time  the  plaintiff's  title 
accrued  until  the  27th  of  November  last,  less  one-fourth  belonging 
to  the  said  defendant ;  but  if  the  court  shall  be  of  opinion  that  the 
title  to  the  said  premises  was  vested  in  the  said  children  at  the  date 
of  the  said  last  mentioned  deed,  subject  to  the  said  ground-rent  of 
§72.28  per  annum,  then  judgment  shall  be  rendered  in  favor  of 
said  plaintiff,  trustee  as  aforesaid,  for  the  sum  of  four  hundred  dol- 
lars and  eighty-nine  cents,  the  whole  yearly  value,  less  the  arrears 
of  the  said  ground-rent  three  years  and  six  -months,  and  less  one- 
fourth  belonging  to  the  said  defendant." 

The  entry  of  the  sheriff's  deed  referred  to  in  the  case  stated,  was 
as  follows. 

*2801  *^n  ^e  twelfth  day  °f  June  A-  D-  1830,  George  Rees, 
J  Esquire,  high  sheriff  of  the  city  and  county  of  Philadelphia, 
acknowledged  in  open  District  Court  for  said  city  and  county  a 
deed  poll,  under  his  hand  and  seal,  bearing  date  the  tenth  day  of 
April  A.  D.  1830,  for  conveying  unto  Thomas  Coats,  Jr.,  his  heirs 
and  assigns,  in  consideration  of  the  sum  of  eleven  hundred  and 
twenty-five  dollars,  to  wit :  A  certain  lot  or  piece  of  ground,  situate 
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on  the  south  side  of  Noble  street,  at  the  distance  of  seventy-three 
feet  one  inch  eastward  from  the  southeast  corner  of  said  Noble 
street  and  Delaware  Seventh  street,  in  the  district  of  Spring  Gar- 
den, in  the  county  of  Philadelphia,  containing  in  front  or  breadth 
on  the  said  Noble  street  thirty-two  feet  one  inch  and  a  half,  thence 
extending  southward  along  the  line  of  ground  now  or  late  of 
Thomas  Coats  sixty-eight  feet  ten  inches  and  three-fourth  parts  of 
an  inch  ;  thence  eastward  by  ground  of  James  Laws  thirty-two  feet ; 
thence  northward  two  feet ;  thence  by  Jonathan  P.  Smith's  ground 
eastward  seventeen  feet ;  thence  northward  parallel  with  John  street 
thirty  feet  six  inches  ;  thence  westward  by  ground  of  Biddle  Reeves 
seventeen  feet ;  thence  northward  by  said  ground  of  Biddle  Reeves 
forty  feet  ten  inches  and  a  quarter  to  the  south  side  of  Noble  street; 
thence  westward  along  the  said  Noble  street  thirty-two  feet  one  inch 
and  a  half  to  the  place  of  beginning;  subject  to  the  payment  of  a 
yearly  rent- charge  of  seventy-two  dollars  twenty-eight  cents,  in 
half-yearly  payments,  on  the  first  days  of  July  and  January  in 
every  year,  forever,  without  any  deduction  for  taxes,  to  Thomas 
Coats,  his  heirs  and  assigns,  forever  ;  being  the  same  lot  of  ground 
which  Thomas  Coats  and  Mary  his  wife,  by  indenture  bearing  date 
the  twenty-third  day  of  September  A.  D.  1828,  granted  to  Joseph 
Rue,  in  fee  simple,  on  which  is  erected  a  two-story  brick  house, 
nineteen  feet  front  by  thirty-one  feet  in  depth,  with  a  piazza,  a  two- 
story  brick  kitchen  and  bath  house :  on  the  remaining  part  of  the 
lot  the  cellar  for  a  house  is  dug  and  walled,  and  the  second  floor  of 
joists  is  laid ;  and  the  said  sheriff,  by  a  certain  writ  of  venditioni 
exponas,  tested  at  Philadelphia  the  twelfth  day  of  September  A.  D. 
1829,  did,  on  Wednesday  the  twenty-fifth  day  of  November  last  past, 
(1829)  at  seven  o'clock  in  the  evening,  at  the  Merchant's  Coffee 
House,  in  the  city  of  Philadelphia,  expose  the  premises  above 
described,  inter  alia,  to  sale  by  public  vendue  or  outcry,  when 
Thomas  Coats,  Jr.,  of  the  Northern  Liberties,  of  the  city  of  Phila- 
delphia, bought  the  same  for  the  price  or  sum  of  eleven  hundred  and 
twenty-five  dollars,  he  being  the  highest  and  best  bidder,  and  that  the 
best  price  bidden  for  the  same :  to  have  and  to  hold  all  and  singu- 
lar the  hereditaments  and  premises  hereby  granted  and  described, 
or  mentioned  and  intended  so  to  be,  with  the  appurtenances,  unto 
the  said  Thomas  Coats,  Jr.,  his  heirs  and  assigns,  to  and  for  the  only 
proper  use  and  behoof  of  the  said  Thomas  Coats,  his  heirs  and 
assigns,  forever  ;  under  the  subject  nevertheless  to  the  payment  of 
the  above-mentioned  yearly  rent  *charge  of  seventy-two  r*oci 
dollars  twenty-eight  cents,  according  to  the  form,  force  and  *- 
effect  of  the  laws  and  usages  of  this  commonwealth,  in  such  case 
made  and  provided." 

The  conveyance  from  Thomas  Coats,  Junr.  to  Henry  Penington 
referred  to  in  the  case  stated,  recited  that,  "  whereas  George  Rees, 
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Esquire,  high  sheriff  of  the  city  and  county  of  Philadelphia,  by 
deed  poll,  bearing  date  the  tenth  day  of  April,  one  thousand  eight 
hundred  and  thirty,  granted  and  conveyed  unto  the  said  Thomas 
Coats,  by  the  name  and  addition  of  Thomas  Coats,  Junior,  and  to 
his  heirs  and  assigns,  all  that  certain  two  story  brick  messuage  or 
tenement,  piazza  and  kitchen,  and  lot  or  piece  of  ground,  situate 
on  the  south  side  of  Noble  street,  at  the  distance  of  seventy-three 
feet  one  inch  eastward  from  the  south-east  corner  of  said  Noble 
street  and  Delaware  Seventh  street,  in  the  district  of  Spring  Gar- 
den, in  the  county  of  Philadelphia,  containing  in  front  or  breadth 
on  the  said  Noble  street  thirty-two  feet  one  inch  and  a  half;  thence 
extending  southward  along  the  line  of  ground  now  or  late  of 
Thomas  Coats  sixty-eight  feet  ten  inches  and  three  fourth  parts  of 
an  inch ;  thence  eastward  by  ground  of  James  Laws  thirty-two 
feet ;  thence  northward  two  feet ;  thence  by  Johnathan  P.  Smith's 
ground  eastward  seventeen  feet;  thence  northward  parallel  with 
John  street  thirty  feet  six  inches ;  thence  westward  by  ground  of 
Biddle  Reeves  seventeen  feet ;  thence  northward  by  said  ground 
of  Biddle  Reeves  forty  feet  ten  inches  and  a  quarter  to  the  south 
side  of  Noble  street ;  thence  westward  along  the  said  Noble  street 
thirty- two  feet  one  inch  and  a  half  to  the  place  of  beginning: 
together  with  the  appurtenances,  to  hold  to  him  the  said  Thomas 
Coats,  his  heirs  and  assigns,  forever;  under  and  subject  to  the  pay- 
ment of  a  yearly  ground-rent  of  seventy-two  dollars  twenty-eight 
cents,  in  half-yearly  payments^  on  the  first  day  of  July  and  Janu- 
ary in  every  year,  forever,  without  any  deduction  for  taxes,  to 
Thomas  Coats,  the  father  of  the  above-named  Thomas  Coats,  party 
hereto,  his  heirs  and  assigns,  forever,  as  in  and  by  the  said  recited 
deed  poll,  entered  among  the  records  of  the  District  Court  for  the 
city  and  county  of  Philadelphia,  in  Book  E.  page  469,  &c.,  relation 
being  thereto  had  will  more  fully  and  at  large  appear.  And 
whereas  the  said  premises  were  purchased  by  the  said  Thomas 
Coats,  party  thereto,  for  his  father,  Thomas  Coats,  and  the  consid- 
eration money  therefor  paid  by  the  said  Thomas  Coats,  the  father, 
and  the  above  recited  deed  poll  erroneously  made  by  the  said 
George  Rees,  sheriff  aforesaid,  to  the  said  Thomas  Coats,  party 
hereto,  in  place  of  the  said  Thomas  Coats,  the  father ;  by  reason 
whereof  the  said  Thomas  Coats,  party  hereto,  became  the  trustee 
of  his  father  the  said  Thomas  Coats,  and  the  said  yearly  ground- 
rent  of  seventy- two  dollars  twenty-eight  cents  thereby  became 
merged  in  the  equitable  interest  of  the  said  Thomas  Coats,  the 
father,  in  said  premises.  And  whereas  the  said  Thomas  Coats,  the 
*282T  fatner5  being  so  seised  of  *or  entitled  to  the  said  premises, 
'  departed  this  life  intestate  with  respect  to  the  same,  leaving 
a  widow  named  Mary,  and  issue  four  children,  to  wit,  the  said 
Thomas  Coats,  party  hereto,  and  Sarah  Strong,  wife  of  Jedediah 
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Strong,  Marcy  Field,  wife  of  Joseph  Field,  and  Deborah  P.  Car- 
penter, wife  of  Benjamin  E.  Carpenter,  who  thereupon  became 
entitled  to  the  said  premises,  according  to  law.  And  whereas  the 
said  Thomas  Coats,  party  hereto,  Jedediah  Strong  and  Benjamin 
E.  Carpenter,  did,  on  the  first  day  of  July,  one  thousand  eight 
hundred  and  thirty-three,  refor  all  matters  in  variance  and  contro- 
versy between  them  in  any  way  connected  with  or  growing  out  of 
the  concerns  of  the  estate  of  the  said  Thomas  Coats,  deceased,  to 
the  final  decision  and  award  of  Joseph  R.  Ingersoll,  George  M. 
Dallas  and  John  Bouvier,  Esquires,  who,  on  the  twenty-fifth  day 
of  August,  one  thousand  eight  hundred  and  thirty-four,  did  award 
that  the  said  Thomas  Coats,  party  hereto,  should  convey  the  pre- 
mises above  described  clear  of  all  incumbrances,  unto  the  said 
Henry  Penington,  his  heirs  and  assigns,  in  trust,  for  the  purposes 
hereinafter  mentioned." 

The  deed  then  conveyed  the  said  messuage  and  lot  of  ground  to 
Henry  Penington,  his  heirs  and  assigns,  in  trust  to  pay  the  net 
rents.  &c.,  to  the  said  Thomas  Coats,  Sarah  Strong.  Marcy  Field 
and  Deborah  Carpenter,  in  equal  shares,  and  to  sell  and  convey 
the  premises  to  such  persons  as  they  should  direct  and  approve, 
&c. 

Mr.  Penington  cited  Helmbold  v.  Man,  4  Whart.  421. 
Mr.  Markland,  contra. 

ROGERS,  J.,  delivered  the  opinion  of  the  court. 

A  merger  is  a  common-law  doctrine,  and  exists  where  there  is 
a  union  of  the  legal  estate  in  one  person,  in  the  same  right  and 
at  the  same  time.  Where  such  legal  ownership  of  the  term 
and  inheritance  meets,  the  term  which  was  before  personal  pro- 
perty, falls  into  the  inheritance  and  ceases  to  exist.  But,  in  no 
instance,  can  the  legal  estate  merge  in  the  equitable  owner- 
ship. In  the  sixth  chapter  of  Mr.  Preston's  Treatise  on  Con- 
veyancing, which  contains  an  enumeration  of  the  circumstances, 
which  must  concur  in  order  to  accomplish  the  operation  of  the 
law  of  merger,  it  is  said,  the  several  estates  must  be  held  in  the 
same  legal  right :  and  on  page  566,  "  the  exception  to  merger 
arising  from  the  circumstances,  that  the  same  person  takes  in  dif- 
ferent rights,  must  also  be  attended  by  the  circumstance,  that  both 
these  rights  are  recognised  by  law  and  considered  to  be  distinct. 
And  as  a  legal  estate  cannot  merge  in  an  equitable  one,  it  is  matter 
of  consideration,  whether  the  terra  be  not  legal,  and  the  inheritance 
equitable  and  e  converso."  Here  the  ground-rent  was  a  legal 
estate,  and  recognised  as  such  at  law ;  but  the  character  of  r*ooo 
*estate,  in  which  it  is  said  to  be  merged,  is  of  a  different  •• 
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description ;  being  nothing  more  than  an  inceptive  title,  an  equit- 
able interest,  which,  on  payment  of  the  purchase-money,  would 
enable  the  vendor  to  demand  a  legal  title  by  a  deed  properly  exe- 
cuted and  acknowledged  by  the  sheriff.  Scott  v.  Greenough,  7 
S.  &  R.  200 ;  Stoever  v.  Rice,  3  Whart.  24 ;  Morrison  v.  Wurtz, 

7  Watts  437.     These  principles  have  a  direct  application  to  the 
point  raised  in  the  case  stated,  and  show,  that  at  law  the  ground- 
rent  is  not  merged.     At  the  time  of  the  death  of  the  testator,  the 
estate  being  separate  and  distinct,  the  acquisition  of  the  inceptive 
equitable  title  could  not  operate  by  merger,  as  a  revocation,  pro 
tanto,  of  the  bequests  specified  in  the  will.     The  interest  of  the 
legatees  having  become  vested,  nothing  which  has  occurred  since, 
can,  by  any  possibility,  alter  the  dispositions  in  the  will,  even  on 
the  supposition  (which  is  contrary  to  the  fact),  that  the  legal  estate 
had  been  subsequently  acquired.     And  if  this  be  so  at  law.  much 
less  will  it  be  considered  a  merger  in  equity ;  for  equity  does  not 
favor  mergers ;  and  in  law,  mergers  are  said  to  be  odious.     It  is 
generally,   though  not  universally  true,  that  merger  depends  on 
intention ;  and  it  is  only,  in  those  cases,  where  it  is  perfectly  indif- 
ferent to  the  party  in  whom  the  interests  have  united,  whether  the 
charge   or  term  should  not  subsist,   that  in  equity    the    term   is 
merged.     3  Prest.  on  Con.  43 ;    Forbes  v.  Moffit,  18  Ves.  394 ; 
Dougherty  v.  Jacob,  5  Watts  458.     The  presumption  undoubtedly 
is  against  any  intention  on  the  part  of  the  testator,  by  the  purchase, 
to  defeat  the  bequests  in  his  will ;   nor  can  it  be  said  to  be  indif- 
ferent even  to  him,  that  this  effect  which  certainly  never  entered 
into  his  mind,  should  be  produced.     Equity  will  not  permit  the 
rights  of  creditors,  legatees,  .devisees,  husbands  or  wives,  to  be 
defeated  by  mere  act  of  law,  without  any  act  done  by  them  ;  and 
in  a  case  stated  in  Salkeld,  it  is  said  to  be  a  reason  by  Lord  Chief 
Justice  Holt,  that  there  should  not  be  an  extinguishment,  because 
a  third  person  was  concerned,  who  might  be  prejudiced ;    which 
could  not  be  by  act  of  law.     Prest.  on  Con.  292,  and  to  the  same 
effect,  Forbes  v.  Moffit,  19  Ves.  394 ;  Moore  v.  Harrisburg  Bank, 

8  Watts  148. 

In  Morrison  v.  Wurtz  it  is  said,  that  a  sheriff's  sale  is  attended 
by  the  ordinary  incidents  of  a  sale  by  an  individual :  and  if  this 
had  been  a  private  sale,  by  articles  of  agreement,  no  money  paid, 
nor  possession  taken,  a  legal  title  to  be  made,  and  the  contract  to 
be  consummated  at  a  time  fixed  by  the  parties,  and  in  the  inter- 
mediate time  the  testator  had  died,  it  would  be  clear,  that  the  case 
would  not  fall  within  the  operation  of  the  law  of  merger.  It  would 
not  merge  at  the  time  of  the  agreement,  and  there  can  be  no  inter- 
mediate time ;  for  until  the  time  agreed  upon,  the  ground  landlord 
would  be  entitled  to  his  rent,  which  is  inconsistent  with  the  notion 
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that  the  rent  is  extinguished :   and  until  the  sheriff's  deed  in  the 
case,  in  law,  he  is  the  owner  of  the  rent. 

*It  is  not  intended  to  say,  that  although  an  estate  may  *ri)OA 
not  merge  at  law,  that  in  all  cases  it  will  be  left  separate  •• 
and  distinct  in  equity.  Cases  may  possibly  occur,  where  this  may 
not  be  the  case.  For  where  an  owner  has  an  absolute  interest  in 
the  estate  and  in  a  charge  or  term,  the  latter  may  be  annihilated, 
and  particularly  in  Pennsylvania,  where  equitable  estates  have 
many  of  the  incidents,  as  to  remedies,  of  legal  estates.  As  for 
example,  where  a  lessee  purchases  the  fee,  but  neglects  to  take  a 
conveyance  of  the  legal  title.  Under  such  circumstances,  perhaps 
the  term  would  be  extinguished,  as  the  estates  would  be  inconsistent 
with  each  other,  and  to  keep  them  separate,  would  be  to  no  purpose. 
Then,  it  may  be,  the  maxim  would  apply,  nemo  potest  esse  dominus 
et  tenens.  But  be  this  as  it  may,  we  are  all  of  the  opinion,  that 
neither  at  law,  nor  equity,  has  the  ground-rent  merged  so  as  to 
defeat  the  rights  of  the  legatees. 

Judgment  for  $400  and  89  cents. 

Cited  by  counsel.  2  Barr  169 ;  7  Id.  344. 
Followed,  1  W.  &  S.  487. 


[PHILADELPHIA,  FEBRUARY  20,  1841.] 

Baker  against  Haines. 

IN   ERROR. 

1.  The  doctrine  in  this  state  is,  that  mere  unaided  comparison  of  hands  is 
not  in  general  admissible.    But  after  evidence  has  been  given  in  support  of  a 
writing,  it  may  be  corroborated  by  comparing  the  writing  in  question  with 
a  writing  concerning  which  there  is  no  doubt. 

2.  To  authorize  the  admission  of  the  writing  offered  as  a  test  or  standard, 
nothing  short  of  evidence  by  a  person  who  saw  the  party  write  the  paper,  or 
of  an  admission  by  such  party  of  its  being  genuine,  or  evidence  of  equal 
authority,  is  sufficient. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  on  the  case,  brought  by  John  Haines  against 
*Joseph  Baker,  to  recover  damages  for  an  alleged  libel  in 
the  form  of  a  letter  addressed  to  Dr.  George   Uhler,  as 
follows : 

"  Dr.  G.  Uhler,  Dear  Sir. 

If  you  go  to  John   Haines's  cellar,  you  will  find  twenty  pigs 
lead  belonging  to  you.     One  horse  brought  him  a  load  of  dirt,  but 
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it  took  two  to  haul  the  lead  to  his  cellar ;  and  then  call  on  Robert 
Morrell,  living  right  opposite,  in  one  of  Branch  Green's  houses;  he 
will  tell  you,  as  he  does  other  people,  how  much  lead  belonging  to 
you  he  carried  to  his  cellar.  Send  some  person  there  that  he  don't 
know,  and  see  if  he  don't  sell  him  a  ton  of  lead  belonging  to  you. 

April  20th.  A  Friend." 

Indorsed— "  Dr.  G.  Uhler,  West  Kens'g.,  Pa." 

The  declaration  averred  that  the  defendant  composed  the  alleged 
libel  and  sent  it  to  Dr.  Uhler,  &c. ;  "meaning  thereby  that  he 
the  said  plaintiff,  feloniously  did  steal,  take  and  carry  away  to  his 
cellar,  lead  of  great  value,  of  the  goods  and  chattels  of  the  said 
Dr.  George  Uhler,  and  imputing  to  the  said  plaintiff  the  charge 
of  larceny." 

On  the  trial,  before  Stroud,  J.,  on  the  22d  of  January  1840,  the 
plaintiff's  counsel  called  Dr.  Uhler,  who  testified  as  follows: 

u  I  know  the  parties ;  I  know  this  paper,  (looking  at  the  alleged 
libel).  I  received  it  a  day  or  two  after  its  date :  it  came  to  me 
through  the  post ;  I  have  seen  a  handwriting  said  to  be  defend- 
ant's which  looks  like  it ;  I  never  saw  him  write,  nor  heard  him 
acknowledge  his  writing ;  I  am  not  acquainted  with  his  hand- 
writing." 

Upon  being  cross-examined  he  said — "I  kept  it  in  my  possession 
a  day  and  a  night,  and  then  I  gave  it  to  the  plaintiff.  I  have  seen 
it  since  then  once  or  twice  ;  the  first  time  was  a  month  or  so  after ; 
and  then  six  months  or  a  year  before  I  saw  it  again  ;  I  don't  know 
if  I  saw  it  again  after  then  till  to-day. 

I  made  no  mark  on  it  at  any  time ;  I  know  it  to  be  the  same 
because  I  know  its  general  appearance,  the  letters,  and  every  thing 
connected  with  it,  and  every  word  of  it." 

The  plaintiff  then  called  James  Hunt,  who  testified  as  follows : 

"  I  know  the  defendant's  signature.  This  (looking  at  a  paper 
handed  him)  don't  look  like  his  signature ;  I  believe  this  to  be  his 
signature  (looking  at  a  paper  marked  No.  1,  and  dated  Jan.  2d 
1837) ;  and  this  is  his,  I  have  no  doubt,  (looking  at  a  paper  No.  2, 
dated  Jan.  2d  1836) ;  and  this  is  his,  I  have  no  doubt,  (looking  at 
a  paper  No.  2,  dated  Sept.  6th  1826) ;  and  this,"  (looking  at  No. 
3,  dated  March  13th  1826). 

Being  cross-examined,  he  said — "  I  have  seen  the  defendant 
write  often ;  not  for  two  years ;  I  have  seen  him  sign  his  name 
repeatedly.  I  don't  think  I  ever  saw  him  write,  except  his  signa- 
*9861  *ure '  as  ^°  wnat  *I  nave  seen  him  write  is  confined  to  his 
*  signature.  There  is  generally  a  manifest  difference  be- 
tween a  common  hand  and  a  signature ;  there  is  a  considerable 
difference  between  the  characters  of  writing  and  the  signatures. 
The  writing  in  these  papers,  (looking  at  the  papers  marked  No.  1, 
2,  3  and  4)  is  his.  I  have  seen  writing  in  checks  acknowledged  to 
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be  his ;  I  am  acquainted  with  his  handwriting ;  I  have  no  doubt 
that  it,  (the  alleged  libel),  is  in  Mr.  Baker's  handwriting ,  I  never 
saw  it  before." 

Upon  being  cross-examined,  he  said,  "  I  have  no  knowledge  of 
his  (the  defendant's)  handwriting  except  what  I  have  stated.  I  never 
saw  him  write  anything  but  his  name ;  I  have  no  recollection  of 
having  heard  him  acknowledge  that  any  paper  was  his  handwrit- 
ing; I  have  seen  him  fill  up  checks  and  notes." 

The  plaintiff's  counsel  then  offered  to  read  the  alleged  libel  in 
evidence ;  to  which  the  defendant's  counsel  objected,  upon  the 
ground  that  the  witness  had  not  testified  to  a  sufficient  knowledge 
of  the  defendant's  handwriting  to  permit  the  paper  to  be  read  in 
evidence ;  which  objection  was  overruled  by  the  judge ;  and  the 
defendant  excepted.  The  paper  was  then  read  in  evidence. 

Other  witnesses  were  called  by  the  plaintiff's  counsel  in  respect 
to  the  circumstances  upon  which  the  supposed  libel  was  founded. 
One  of  these  witnesses  was  asked  on  cross-examination,  by  the 
defendant's  counsel — 

"  Do  you  know  what  is  the  defendant's  character  for  disputing 
and  speaking  evil  of  others." 

This  question  was  objected  to  by  the  plaintiff 's  counsel ;  and 
rejected  by  the  court. 

The  defendant's  counsel  then  called  A.  W.  Johnson,  who  was 
sworn,  and  said  :  I  know  the  parties,  and  from  their  infancy ;  I 
knew  the  defendant's  handwriting  well.  I  have  seen  him  write 
often."  (Looking  at  the  alleged  libel),  "this  I  would  not  take  to 
be  his."  The  plaintiff  concealed  one  pig  of  Dr.  Uhler's  lead ;  I 
saw  it  in  his  cellar ;  I  had  marked  it  with  my  finger-nail." 

Upon  being  cross-examined,  "  This  paper,  (marked  No.  4),  is 
the  defendant's  signature,  but  I  don't  think  the  body  of  it  is  his 
writing.  This,  (marked  No.  2),  I  don't  know  the  handwriting  of 
this.  This,  (No.  2),  I  am  not  acquainted  with  this  handwriting. 
This,  (No.  1),  has  a  resemblance  to  his  writing;  but  I  would  not 
like  to  be  qualified  whether  it  is  or  not." 

"  I  have  been  in  the  defendant's  employ  since  1836.  This  is 
my  signature  to  bill  and  receipt,  June  3d  1834,  to  West,  (marked 
No.  5).  I  have  seen  the  defendant  make  out  bills,  &c." 

C.  B.  F.  O'Neill,  Esq.,  called  by  the  defendant's  counsel,  said : 
*"  I  have  known  the  parties  since  1831.  The  plaintiff  met  r^oy 
and  showed  me  the  libel  in  1836  ;  the  plaintiff  called  me  on  * 
one  side,  and  showed  it  to  me  ;  said  in  was  the  defendant's.  I  said, 
if  so,  he  is  a  rascal ;  but  thought  him  too  much  of  a  gentleman,  to 
do  this.  I  went  to  the  defendant's,  to  examine  his  writing :  he 
wrote  a  bill  to  compare  with  his  book ;  I  examined  them,  and  told 
the  plaintiff  I  thought  the  libel  was  not  the  defendant's  handwrit- 
ing, because  of  a  particular  letter  ;  the  plaintiff  showed  me  a  bill ; 
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I  can't  say  this  is  it ;  I  never  thought  the  libel  was  the  defendant's 
handwriting." 

George  Weaver,  called  by  the  defendant,  testified  as  follows : 

"  I  arn  well  acquainted  with  the  defendant's  writing ;  I  have  seen 
him  write  often."  (Looking  at  the  libel,)  "  The  libel  is  not  the 
defendant's  writing ;  the  defendant  writes  a  stiffer  and  better  hand. 
I  am  the  defendant's  brother-in-law." 

Cross-examined. — "  These  papers  are  his,"  (No.  1,  2,  3,  4,) 
"  except  Brown's  bill,  No.  1.  I  can't  say  of  that." 

The  plaintiff  then  called  Charles  A.  Hamilton,  who  testified  as 
follows  :  "  I  am  a  teller  in  the  Kensington  Bank  ;  I  have  seen  the 
defendant's  signature  to  checks  and  notes  of  hand  very  often  ;  (upon 
looking  at  the  libel)  I  hardly  know  what  to  say  of  the  libel ;  his, 
the  defendant's  handwriting,  is  heavier  than  this ;  I  would  not  say 
I  believe  it  to  be  his." 

The  plaintiff  then  offered  in  evidence  the  papers  laid  before  the 
witnesses,  viz. 

A  bill  for  goods  sold,  dated  2d  January  1837,  with  a  receipt 
signed  Joseph  Baker,  marked  No.  1. 

An  account  of  money  paid,  dated  6th  September  1826 ;  also 
signed  Joseph  Baker,  and  marked  No.  2. 

A  promissory  note  dated  13th  March  1826,  marked  No.  3. 

A  letter  addressed  to  "Mr.  Riley,"  dated  March  31st  1836, 
signed  Joseph  Baker,  and  marked  No.  4. 

A  bill  of  goods  sold,  dated  June  3d  1834,  signed  A.  W.  John- 
son, marked  No.  5. 

The  defendant's  counsel  objected  to  the  admission  of  these  papers; 
but  they  were  admitted  by  the  learned  judge,  with  the  exception 
of  the  last  (No.  5). 

The  judge  charged  the  jury  that  in  point  of  law  the  innuendoes 
were  warranted  by  the  alleged  libel ;  but  reserved  the  points  of  law 
for  the  court  in  bane. 

The  jury  found  for  the  plaintiff,  and  afterwards,  viz.,  on  the 
5th  of  March  1840,  the  court  gave  judgment  upon  the  reserved 
points,  for  the  plaintiff. 

This  writ  of  error  was  then  taken  ;  and  the  following  errors  were 
assigned. 

*2281       *lst.  The  learned  judge  who  tried  the  cause  erred,  viz. ; 
1.  In  permitting  the  alleged  libel  to  be  read  in  evidence 
to  the  jury. 

2.  In  overruling  the  defendant's  question  to  the  witness  John 
Baird,  viz. :  "  Do  you  know  what  is  the  defendant's  character  for 
disputing  and  speaking  evil  of  others." 

3.  In  permitting  the  plaintiff  to  give  in  evidence  each  and  every 
one  of  the  papers  marked  No.  1,  2,  3,  4  and  5. 
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2d.  The  court  erred  in  affirming  the  opinion  of  the  learned  judge 
who  tried  the  cause  upon  the  points  ruled  and  reserved  by  the  said 
judge. 

3d.  The  words  laid  in  the  declaration  do  not  bear  the  innuendoes 
thereon. 

4th.  The  libel  charged  in  the  narr.  is  insufficient  to  support  the 
innuendoes. 

5th.  The  evidence  was  insufficient  to  sustain  the  innuendoes. 

6th.  The  alleged  libel  is  not  actionable. 

7th.  The  libel,  as  declared  on  and  proved,  did  not  make  a  case 
which  in  point  of  law  authorized  a  verdict  in  favor  of  the  plaintiff. 

Mr.  Brewster,  for  the  plaintiff  in  error. 

In  Holt  on  Libel,  p.  189,  the  cases  are  collected,  and  show  that 
the  innuendo  in  this  case  was  not  supported  by  the  evidence ;  and 
therefore  the  recovery  was  not  warranted.  1  Roll.  Abr.  70 ;  3 
Inst.  167.  The  alleged  libel  imports  at  most  a  breach  of  faith ; 
and  advice  to  Dr.  Uhler.  The  evidence  of  what  is  stated  in  the 
letter  would  not  convict  the  plaintiff  of  larcency.  Dr.  Uhler  states 
that  he  delivered  the  lead  to  the  plaintiff  to  purify.  To  charge  a 
man  with  the  commission  of  an  act  which  appears  by  the  circum- 
stances not  to  amount  to  it,  is  not  actionable.  6  Bac.  Abr.  Slan- 
der, C.  Words  are  to  be  taken  in  mitiorio  semu.  Starkie, 
Slander  46  ;  Cro.  Jac.  204.  An  innuendo  can't  extend  the  mean- 
ing of  the  libel.  Holt  258.  It  is  not  felony  to  convert  to  one's 
own  use  property  entrusted  to  one.  7  Dane's  Abr.  164 ;  7  Com. 
Dig.  759  ;  McOlurg  v.  Ross,  5  Binn.  218 ;  Shaffer  v.  Kintzer,  1  Id. 
537,  that  innuendo  of  perjury  will  not  cure  defect  of  words. 
Angel  v.  Alexander,  20  E.  C.  L.  R.  70,  that  ambiguous  words  must 
be  explained  by  colloquium.  An  innuendo  must  be  confined  to  a 
simple  reference  to  prior  words ;  when  it  exceeds  this  it  will  vitiate 
the  declaration.  Starkie  302.  Comparison  of  hands  is  not  admissi- 
ble. 2  Stark.  Evid.  374. 

*Mr.  Dallas,  for  the  defendant  in  ereor,  (having  been  re- 
quested  by  the  court  to  confine  himself  to  the  question  of 
comparison  of  hands). 

Hunt  swore  that  he  was  intimate  with  the  handwriting  of  the 
defendant,  and  stated  his  means  of  knowledge  from  having  often 
seen  him  write.  One  may  be  acquainted  with  the  party's  hand- 
writing even  without  having  seen  him  write.  One  having  only 
seen  a  signature  written  is  a  witness.  Then  the  libel  being  proved, 
we  went  on  to  corroborate  by  showing  the  malicious  interference  of 
the  defendant,  and  on  one  occasion  calling  him  thief.  We  further 
proceeded  to  give  evidence  of  comparison  of  handwriting.  We 
positively  proved  these  other  papers  to  be  the  handwriting  of  the 
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defendant;  yet  they  were  not  offered  until  the  end  of  the  case, 
when   the  whole   evidence  was    gone  through.     They   were   then 
objected  to  as  comparison  of  hands.     This  it  is  important  to  attend 
to.     In  the  course  of  the  defence  a  point  of  evidence  was  produced 
which  is  material.     Mr.  O'Neil  examined  a  book,  and  said  that  he 
was  satisfied  the  libel  was  not  the  defendant's  writing.     We  called 
for  the  book,  and   it  was  produced,  and  was   the  main  evidence  to 
show  that  the  libel  was  the  defendant's  handwriting.     And  it  was  after 
this  that  our  other  papers  were  given.     No.  5  did  not  go  to  the 
jury  :  this  it  is  true  we  offered  to  show  that  the  libel  was  not  writ- 
ten by  Augustus  Johnson,  as  was  pretended,  but  the  judge  struck 
it  out.     Atstook  v.  Roach,  1  Esp.   351,  was  a  suit  on  a  bill  of 
exchange ;    defence   forgery ;    the  witness  said   he   had  seen   the 
defendant  write  three  times,  and  believed  the  bill  his  handwriting. 
Another  witness  who  produced  five  bills  accepted  by  the  defendant, 
proved  before  the  commissioners  of  bankruptcy,  said  on  comparing 
that  he  did  not  think  them  to  be  his  writing.     For  defendant  said 
he  knew  his  hand,  and,  on  seeing  the  bill  had  no  doubt  it  was  not 
his.     The  plaintiff  offered  some  bills  which  were  objected  to,  but  ad- 
mitted.    It  is  true  that  this  is  not  now  sustained  in  England,  but  on 
what  reason  ?     It  is  said  sometimes  jurors  can't  write.     That  is 
absurd  here.     The  presumption  is  the  other  way.     Every  paper 
given  in  evidence  here  is  referred  to  the  jury.     Again,  it  is  said  the 
party  may  pick  out  and  arrange  writings  to  suit  his  purpose.    This 
pre-supposes  knavery  which  is  not  to  be  pre-supposed  but  proved. 
If  there  be  a  trick  it  may  be  shown.     There  are  two  kinds  of  com- 
parisons ;  first,  the  witness  is  to  compare ;  second,  the  jury  are  to 
do  it.     In  England  the  first  is  followed.     But,  in  this  country,  both 
are    practised.     Our   reports   show   this.     McCorkle  v.  Binns,    5 
Binn.  349,  where  newspapers  were  compared.     F.  Bank  Lan.  v. 
Whitehall,  10  S.  &  R.  110,  which  reviews  the  authorities,  and  holds 
that  a  genuine  paper  may  be  handed  to  the  jury  to  compare  with 
the  paper  in  question.     Bank  v.  Haldiman,  1  P.  &  W.  161 ;  s.  P. 
Callan  v.  Gaylord,  3  Watts  321,  which  goes  the  whole  length  of 
the  present  case.     There  the  plaintiff  produced  his  account  books, 
*2901   whi°k  were  proved  to  be  written  (partly)  by  the  defendant, 
^   and  the  *parts  were  pointed  out,  and  were  received  in  evi- 
dence to  compare  with  the  libel. 

Mr.  J.  M.  Read,  on  the  same  side,  cited  Addison  33  ;  Com.  v. 
Smith,  6  S.  &  R.  571 ;  Pipher  v.  Lodge,  11  Id.  333,  to  show  that 
one  not  an  expert  can't  be  asked  to  compare,  &c.  S.  P.  Vickroy  v. 
Kelley,  14  S.  &  R.  372.  In  Pennsylvania  we  don't  stand  alone 
in  this.  New  York  and  New  Jersey,  in  the  east,  are  the  only  ones 
that  differ.  Others  go  even  further.  3  Phil.  Ev.  (by  Hill  & 
Cowan)  1329,  contains  a  reference  to  all  these  cases.  The  last 
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case  is  Richardson  y.  Newcombe,  21  Pick.  315 ;  proved  specimens 
are  evidence  to  compare  by.  Moody  v.  Rowell  17  Pick.  490; 
Smith  v.  Fenner,  1  Gall.  175.  The  English  cases,  Doe  v.  Newton, 
ol  E.  C.  L.  R.  407,  383,  cited,  show  that  if  a  paper  is  proved 
in  the  cause,  the  jury  may  take  it  to  compare.  Waddington  v. 
Cousins,  32  E.  G.  L.  R.  645.  [ROGERS,  J. — Must  the  standard 
be  not  when  the  witness  can  swear  he  saw  the  party  write,  or  sign, 
or  heard  him  admit  it?]  Our  cases  all  go  (especially  Callan  v. 
Gaylord,  much  further  ;  it  is  sufficient  if  the  handwriting  be  proved 
in  the  usual  way  by  one  acquainted  with  it,  and  swearing  to  his 
belief.  This,  in  corroboration,  has  always  been  admitted  here. 
The  jury  then  have  a  right  to  it.  Martin  v.  Taylor,  1  Wash.  C.  0. 
7,  is  relied  on  by  the  other  side.  It  is  a  very  short  case.  U.  S.  v. 
Craig,  4  W.  C.  C.  R^729,  is  another  U.  S.  case,  and  they  seem 
all  to  refer  to  another  kind  of  comparison  of  hands  than  our  state 
courts ;  and  they  in  criminal  cases  have  followed  the  Eng- 
lish. 1  Baldw.  39 ;  Stroeher  v.  Lucas,  6  Pet.  763  ;  2  Phill.  Ev. 
699,  lays  down  the  rule  that  any  papers  in  evidence  before  a  jury 
in  the  cause,  they  may  compare  with  a  paper  that  gets  before 
them. 

Mr.  Meredith,  in  reply. 

Can  the  writings,  to  be  made  a  standard,  be  proved  merely  by 
the  opinion  of  witnesses.  I  don't  think  that  arises  here.  No.  1, 
I  take  for  example,  which  is,  perhaps,  the  strongest.  The  only 
witness  to  it  is  Hunt,  and  his  evidence  might  authorize  the  libel  to 
go  to  the  jury,  but  not  the  specimens.  Johnson  won't  swear  to  it. 
Nos.  2  and  3  are  also  proved  by  Hunt.  Johnson  says  of  No.  4, 
it  is  the  defendant's  signature,  but  not  the  body.  Of  No.  3  he  says, 
he  don't  know  the  writing.  So  of  No.  2.  No.  1,  he  says,  has  a 
resemblance,  but  he  won't  swear  to  it.  [Mr.  Dallas — Weaver,  a 
witness  for  the  defendant  says  that  2,  3,  and  4,  are  defendant's 
handwriting.]  Yes,  but  he  says  the  libel  is  not.  The  paper  No.  1 
was  no  better  proved  than  the  libel,  by  the  same  witness,  and  on 
opinion.  Ignotum  per  ignotius.  In  McCorkle  v.  Binns,  the  paper 
was  bought  at  the  defendant's  shop  ;  there  was  presumption,  and 
of  the  fact,  not  opinion.  In  the  Bank  v.  Whitehill,  the  defendant 
admitted  the  administration  account  to  be  his  handwriting.  In 
Vickroy  v.  Kelley,  comparison  *of  hands  was  not  allowed,  i-son-i 
t.  e.  evidence  of  belief  that  a  writing  is  in  the  handwriting  L 
of  another,  and  then  that  to  go  to  the  jury.  Here  Hunt,  the  only 
witness,  speaks  merely  as  to  having  seen  the  signature  of  the  de- 
fendant. The  thing  called  a  standard  is  no  better  than  the  writing 
itself.  Callan  v.  Gaylord,  is  not  a  case  like  this.  Many  witnesses 
gave  their  opinion  as  to  the  writing  of  the  libel.  Other  persons 
proved  the  account  books,  it  is  to  be  presumed.  At  any  rate  the 
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fact  was  proved.     Such  evidence  as  that  offered  here  is  no  corrob- 
oration — it  leaves  it  as  doubtful  as  ever. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  evidence  preliminary  to  the  introduction  of 
the  alleged  libel  was  sufficiently  strong  to  justify  the  court  in  sub- 
mitting the  paper  to  the  inspection  of  the  jury.  The  ordinary 
proof  of  the  opinion  of  the  witness  was  given,  and  under  these 
circumstances  the  question,  whether  it  was  the  handwriting  of  the 
defendant,  was  for  the  jury,  who  are  the  ultimate  judges  of  the 
genuineness  of  the  paper.  There  is  nothing  in  the  first  exception. 
The  second  exception  was  properly  abandoned  :  but  it  is  insisted 
that  there  is  error  in  permitting  the  plaintiff  to  give  in  evidence 
the  papers  as  specified  in  the  third  exception-^. 

The  doctrine  in  this  state  is,  that  mere  unaided  comparison  of 
hands  is  not  in  general  admissible.  But  in  corroboration  of  testi- 
mony previously  given,  such  testimony  may  be  received.  In  Mc- 
Corkle  v.  Binns,  5  Binn.  340,  it  is  ruled  that  evidence  from 
comparison  of  handwriting,  supported  by  other  circumstances,  is 
admissible.  And  on  the  same  principle  from  a  comparison  of  the 
types,  devices,  &c.  of  two  newspapers,  one  of  which  is  clearly 
proved,  and  the  other  imperfectly,  the  jury  may  be  authorized  to 
infer  that  both  were  printed  by  the  same  person.  After  evidence 
has  been  given  in  support  of  a  writing,  it  may  be  corroborated  by 
comparing  the  writing  in  question,  with  a  writing,  concerning 
which  there  is  no  doubt.  The  same  principle  is  affirmed  in  Vick- 
roy  v.  Kelley,  14  S.  &  R.  372 ;  Callan  v.  Gaylord,  3  Watts  321 ; 
Lodge  v.  Pipher,  11  S.  &  R.  333 ;  Farmers'  Bank  v.  Whitehill, 
10  Id.  110 ;  Bank  v.  Jacobs,  1  P.  &  W.  161. 

But  the  objection  is  not  to  the  general  principle ;  but  it  is  con- 
tended there  is  no  adequate  proof  of  the  genuineness  of  the  papers 
which  are  intended  as  the  standards  of  comparison.  And  on  this 
point  I  am  not  aware  of  any  direct  decision ;  although  in  several 
cases  it  is  plainly  indicated  that  no  doubt  must  remain  as  to  the 
handwriting  of  the  test  paper.  Thus  in  McCorkle  v.  Binns,  the 
chief  justice  says,  the  paper  must  be  identified  beyond  all  doubt. 
And  again,  in  the  same  case,  he  says,  it  may  be  compared  with  the 
writing  concerning  which  there  is  no  doubt.  The  Farmers'  Bank 
v.  Whitehill,  was  an  original  administration  account,  settled  by  the 
*9Q21  Defendant  and  his  *mother,  respecting  the  estate  of  the 
••  defendant's  father,  and  it  was  proved  by  the  register  of 
wills  that  it  was  signed  by  the  defendant  and  his  mother,  and 
sworn  to  by  them.  It  was  also  admitted  on  the  trial  that  it  was 
his  handwriting.  Here  nothing  was  left  to  conjecture  or  doubt. 
In  the  Bank  v.  Jacobs,  the  test  paper  was  admitted  to  be  genuine ; 
and  Mr.  Justice  Smith  says,  that  when  a  witness  has  seen  a  person 
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write,  and  declares  he  knows  his  writing,  he  may  compare  it  with 
writings  which  he  has  seen  the  person  write,  or  which  it  is  admitted 
h«  wrote.  Callan  v.  Gaylord,  is  supposed  to  have  a  strong  bearing 
on  the  point,  because,  in  the  argument,  a  distinction  is  attempted 
between  papers  admitted  that  it  is  said  may  go  to  the  jury  in  corro- 
boration,  but  not  papers  proved.  But  it  must  be  remarked  that  this 
practice  is  not  noticed  by  the  court;  and,  in  truth,  there  is  no 
such  distinction  ;  for  there  can  be  no  doubt  that  papers  proved  may 
be  admitted  for  purposes  of  comparison.  The  difficulty  is  not  as 
to  the  character  of  the  proof,  but  the  mariner  of  the  proof.  The 
court,  ruled  the  broad  principle,  that  comparison  of  hands  is  evi- 
dence in  corroboration  of  other  evidence  which  tend  strongly  to 
prove  that  a  libel  is  in  the  handwriting  of  the  defendant.  The 
chief  justice  takes  it  for  granted  that  the  book,  which  was  offered 
in  corroboration,  was,  in  fact,  written  by  the  defendant.  It  does 
not  appear  to  have  been  denied  that  the  entries  in  the  plaintiff's 
book  were  in  the  handwriting  of  the  defendant ;  and  this  in  truth, 
could  not  be  done,  as  he  had  been  in  his  employment  as  his  book- 
keeper. 

Mr.  Justice  Shaw,  in  Moody  v.  Rowell,  17  Pick.  495,  seems  to 
intimate  that  proof  of  the  genuineness  of  the  standard  offered  for 
comparison,  must  be  directed  to  the  fact  of  its  having  been  written 
by  the  party,  by  one  who  saw  him  write  it.  See  also  Richardson 
v.  Newcombe,  21  Pick.  317. 

We  conceive  it  to  be  very  material  that  strict  proof  of  the 
genuine  or  test  paper  should  be  first  given ;  that  no  reasonable 
doubt  should  remain  on  that  point ;  and  nothing  short  of  evidence 
of  a  person  who  saw  him  write  the  paper,  or  an  admission  of  being 
genuine,  or  evidence  of  equal  certainty,  should  be  received  for  that 
purpose.  Any  other  rule  would  lay  the  doctrine  open  to  Mr.  Star- 
kie's  principal  objection  to  the  general  principle,  who,  speaking  as 
to  the  receipt  of  evidence  as  to  comparison  of  hands,  says,  that, 
perhaps,  after  all,  the  most  satisfactory  reason  for  its  exclusion  is, 
that  if  such  comparisons  were  allowed  it  would  open  the  door  to 
the  admission  of  a  great  deal  of  collateral  evidence,  which  would 
go  to  a  very  inconvenient  length.  For  in  every  case  it  would  be 
necessary  to  go  into  distinct  evidence  to  prove  each  specimen  pro- 
duced to  be  genuine ;  and  even  in  support  of  a  particular  specimen 
evidence  of  comparison  would  be  receivable,  in  order  to  establish 
the  specimen,  and  so  the  evidence  might  branch  out  to  an  indefinite 
extent.  2  Stark.  Ev.  375.  This  inconvenience  is  in  a  measure 
avoided  by  exacting  preliminary  proof  which  leaves  no  reasonable 
dou'bt  as  to  the  genuineness  *of  the  standard  or  test  paper,  r*oqq 
This  would  seem  to  be  reasonable  from  the  very  nature  of 
a  standard  or  test,  which  should  itself  be  certain  and  fixed. 

The  primary  evidence  which  was  given,  was  an  opinion  of  the 
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principal  witness  On  whom  the  plaintiff  rested  this  part  of  his  case, 
with  the  aid  to  be  derived  from  the  opinion  of  another  witness,  who 
gays  that  the  papers  Nos.  1,  2,  3,  and  4,  are  his,  that  is,  the  defend- 
ant's. It  is,  however,  nothing  more  than  his  believing  at  last,  as 
it  is  not  pretended  he  saw  him  write  them,  nor  is  it  any  where  said 
that  the  defendant  acknowledged  the  writing  to  be  his.  There  is 
rather  stronger  evidence  that  the  specimen  is  not  his  handwriting, 
than  of  the  authenticity  of  the  alleged  libel,  as  we  have  the  opinion 
of  one  more  witness  of  the  one  than  of  the  other.  It  is  very  plain 
that  without  the  restrictions  which  have  been  indicated,  evidence  of 
comparison  of  hands,  would  very  often  be  used  for  very  oppressive 
and  pernicious  purposes.  As  the  party  who  offered  them  would 
have  the  selection  of  the  criterion  or  test  specimen,  it  would  very 
frequently  happen  that  it  would  be  out  of  the  power  of  the  adverse 
party  to  disprove  the  allegation  that  the  writing  was  his.  In  the 
case  at  bar,  the  libel  is  as  much  a  test  of  the  authenticity  of 
the  standard  of  comparison,  or  nearly  so,  as  the  latter  is  of  the 
authenticity  of  the  former. 

As  this  cause  goes  down  for  another  trial,  we  refrain  from  ex- 
pressing an  opinion  on  the  six  last  errors.  If  the  declaration  be 
defective  in  any  respect,  as  alleged,  it  may  be  amended  before  or 
on  the  trial. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Cited  by  counsel,  2  Casey  390 ;  3  Id.  246  ;  5  Id.  379  ;  5  Wright  110 ;  7  P. 
F.  Smith  441. 

Cited  by  the  court,  7  Barr  430 ;  2  Grant  308  ;  and  commented  on  and  fol- 
lowed, 7  Wright  16. 

See,  also,  8  Barr  439. 

||  Followed  in  Cohen  ».  Teller,  12  Norris  123,  s.  c.  8  W.  N.  C.  371,  as  to 
the  requisites  of  the  standard  or  test  writing.  Press  copies  are  not  admis- 
sible as  such  standard :  Ibid.  Evidence  by  comparison  of  handwriting  is 
not  allowed  as  independent  proof:  Aumick  w.  Mitchell,  1  Norris  211  ;  the 
comparison,  when  allowable,  must  be  made  by  the  jury,  not  even  by  experts. 
Ibid  :  Travis  ».  Brown,  7  Wr.  9.  Experts,  in  corroboration  of  positive  evi- 
dence, can  testify  as  to  whether  the  whole  of  a  writing  is  by  the  same  hand: 
Reese  v.  Reese,  9  Norris  89  ;  a  witness  whose  only  knowledge  of  the  hand- 
writing of  the  party  calling  him,  is  acquired  by  seeing  him  write  during  the 
trial,  and  this  for  the  purpose  of  qualifying  the  witness,  is  not  competent  to 
give  an  opinion  as  to  the  genuineness  of  such  party's  signature  :  Ibid.|| 
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Collins  and  Another  against  Smith. 

IN    ERROR. 

1.  The  expiration  of  a  statute  by  its  own  limitation,  ipso  facto  revives  a 
statute  which  had  been  repealed  and  supplied  by  it. 

2.  The  act  of  the  19th  of  March  1810,  forbidding  unincorporated  banks  to 
issue  their  notes,  discount  paper,  &c.,  which  was  repealed  by  the  act  of  the 
21st  of  March  1814,  revived,  on  the  expiration  of  the  period  of  eleven  years 
to  which  the  last  mentioned  act  was  limited. 

THIS  was  a  writ  of  error  to  the  District  Court  of  the  city  and 
county  of  Philadelphia,  to  remove  the  record  of  an  action  brought 
in  that  court  by  William  P.  Smith  against  T.  K.  &  P.  G.  Collins, 

The  action  was  brought  upon  a  promissory  note,  of  which  the 
plaintiff  filed  a  copy  in  the  following  words,  viz : 

"3463  8-100.  Phila.,  Oct.  14,  1839. 

Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  David 
Hoopes,  treasurer,  $463  8-100  without  defalcation,  for  value 
received. 

T.  K.  &  P.  G.  COLLINS." 
Endorsed,  David  Hoopes,  treasurer. 
W.  P.  Smith. 

The  defendants,  in  due  time,  filed  the  following  affidavit  of 
defence : 

"  T.  K.  Collins,  one  of  the  above  named  defendants,  being  duly 
affirmed,  says,  that  the  said  defendants  have  a  just  and  legal  defence 
against  the  plaintiff's  claim  in  the  above  action,  which  defence  is 
as  follows  :  The  said  defendants  were  induced  in  September  1838, 
to  draw,  for  the  accommodation  of  Stanley  &  Moon,  without  any 
consideration  whatever,  and  solely  to  aid  them  in  their  business,  a 
*promissory  note,  dated  September  3,  1838,  payable  to  r*9qr 
Stanley  &  Moon  or  order,  at  four  months,  for  $337.40,  and  ^ 
to  endorse  the  check  of  Thomas  Stanley  (one  of  the  firm,)  on  the 
Schuylkill  Bank,  for  8350,  payable  .the  14th  of  January  1839 ; 
having  obtained  possession  of  said  note  and  check,  said  Stanley  & 
Moon,  instead  of  using  them  in  their  business,  applied  to  David 
Hoopes,  who,  with  a  number  of  other  persons,  was  engaged  in 
carrying  on  an  illegal  partnership  or  association,  under  the  style  of 
"  The  Schuylkill  Savings  Institution,"  in  the  city  of  Philadelphia, 
for  the  purpose  of  banking,  without  having  any  charter  for  so  doing 
from  the  Commonwealth  of  Pennsylvania,  or  being  incorporated; 
and  said  Hoopes  acting  for  himself  and  partners,  discounted  said  note 
and  check  at  an  illegal  rate  of  interest,  for  said  Stanley  &  Moon, 
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who  failed  previously  to  their  becoming  due.      The   Schuylkill 
Savings  Institution  applied,  when  the  said  note  and  check  became 
due,  to  the  defendants    for    payment,  who  refused  to  pay  them ; 
and  after  much  negotiation,  and  as  a  compromise,  defendants  agreed 
with  said  Hoopes,  acting  for  his  said  partnership,  that  they  would 
give  their  note  in  his  favor,  as  treasurer  of  said  partnership,  for  the 
amount  of  said  note  and  check  ($687.40)  at  sixty  days,  of  which, 
when  due,  they  would  pay  ten  per  cent.,  and  give  a  new  note  for 
the  balance,  at  sixty  days,  of  which,  when  due,  ten  per  cent,  was 
to  be  paid ;  and  the  operation   of  paying  ten  per  cent,  at  every 
sixty  days,  and  giving  a  new  note  for  the  balance,  was  to  be  con- 
tinued until  the  whole  amount  of  said  check  and  note  ($687.40)  were 
paid:  that  the  defendants  complied  with  their  part  of  said  agree- 
ment faithfully ;  and  three  payments  of  ten  per  cent,  were  paid 
to  said  parnership  by  defendants  under  it,  and  three  renewals  of 
notes  took  place,  one  of  which  is  the  note  sued  upon  in  this  action  : 
that  just  before  the  said  last-mentioned  note  became  due,  this  depo- 
nent applied   to  the  said  Hoopes,   stating   the    readiness   of  the 
defendants  to  pay  the  ten  per  cent.,  and  give  a  new  note  under  the 
agreement,  and  ascertained  that  the  partnership  or  institution  had 
also  failed,  and  had  passed  the  note  sued  on  in  this  action  to  the 
plaintiff  as  a  security  for  the  payment  of  a  deposit  of  money  made 
with  the  said  partnership  by  him,  and  which  they  were  unable  to 
pay  him  when  called  upon,  and  that  all  the  circumstances  above 
stated  in  relation  to  said  note  sued  on,  and  the  agreement  for  pay- 
ment of  said  ten  per  cent,  every  sixty  days,  were  made  known  to 
said  plaintiff  when  said  note  was  so  as  aforesaid  passed  to  him; 
that  defendants  made  application  to  said  Hoopes,  and  offered  to 
complete  with  him  their  bargain  with  said  partnership  or  institution, 
by  paying  ten  per  cent,  of  said  note,  and  giving  a  new  one  for  the 
balance,  but  said  Hoopes  refused  to  accept  the  same." 

The  court  below,  after  argument,  directed  judgment  to  be  en- 
tered for  the  plaintiff,  and  the  defendants  sued  out  a  writ  of  error. 
*2Qfi1  *The  errors  assigned  were,  "general  errors,"  and  the  fol- 
J  lowing  specific  error,  viz. :  "  That  the  court  below  entered 
judgment  for  the  plaintiff,  although  a  sufficient  affidavit  of  defence 
was  filed." 

Mr.  Ingraham,  for  the  plaintiff  in  error. 

Every  act  which  is  prohibited  by  an  act  of  assembly  is  so  far 
void  that  the  law  will  not  aid  any  violator  of  the  statute  by  sus- 
taining an  action  founded  on  the  forbidden  transaction.  Seiden- 
berger  v.  Charles's  Adm.,  4  S.  &  R.  151.  Hence  a  note  made  on 
Sunday  is  void,  Kepner  v.  Keefer,  6  Watts  231 ;  though  it  would 
be  good  at  common  law.  Now  the  act  of  the  19th  of  March  1810, 
"  An  act  supplementary  to  an  act  entitled  '  An  act  relating  to  the 
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association  of  individuals  f  >r  the  purpose  of  banking.' '  5  Sm. 
Laws  108,  expressly  prohibits  under  a  penalty,  the  making  any 
deposit  in  any  such  bank,  or  to  accept  in  payment  any  note  or 
nutes  issued  from  any  unincorporated  bank,  knowing  it  to  be  such. 
This  can  be  no  hardship  on  the  holder  of  the  note  in  question,  for 
he  received  it  as  security  only,  in  a  transaction  upon  which  he 
could  not  recover  against  the  Savings  Institution  ;  and  the  plain- 
tifls  in  error  owed  him  nothing,  and  received  no  value  for  this  note  ; 
of  all  of  which  the  law  deems  the  holder  to  have  had  notice,  hav- 
ing received  the  note  for  a  precedent  debt.  Rosa  v.  Brotherson,  10 
Wend.  35;  Coddington  v.  Bay.  20  Johns.  637. 

Mr.  'Hopkins,  for  the  defendant  in  error. 

The  argument  on  the  other  side  would  be  well  enough  if  the 
statute  on  which  it  is  founded  were  in  force,  but  it  has  been  ex- 
pressly repealed.  It  is  not  in  the  Digest  of  Mr.  Purdon  as  an  act 
in  force,  (Title  Banks,  p.  104,  ed.  of  1841),  and  the  act  repealing 
it  is  to  be  found  in  6  Reed's  Laws,  p.  154,  and  is  entitled  "An 
act  regulating  banks,"  passed  the  21st  or  March  1814;  the  21st 
section  of  which  repeals  expressly,  and  by  name,  the  act  relied 
upon.  The  act  of  March  22d  1817,  (Purd.  Dig.  108,  ed.  of  1841), 
sect.  7,  provides,  that  any  holder  of  such  a  note  may  recover  it 
from  the  individual  or  partnership  signing  it  or  issuing  it,  notwith- 
standing it  may  have  been  signed  or  issued  in  "  contradiction  to 
law." 

Mr.  Ingraham.  in  reply. 

The  act.  of  the  21st  of  March  1814,  was  an  act  of  limited  dura- 
tion, and  by  the  17th  section  of  it,  was  to  exist  until  the  1st  day 
of  April  1825,  and  no  longer.  Now  the  rule  is  well  established, 
that  when  a  repealing  statute  is  itself  repealed,  the  original  statute 
is  at  once  revived.  The  expiration  of  a  statute  by  its  own  limita- 
tion produces  the  same  legal  result,  otherwise,  there  would  be  given 
to  a  statute  of  limited  duration  a  continuance  after  its  provisions 
were  all  extinct. 

*GiBSON,  C.  J  ,  delivered  the  opinion  of  the  court. 

The  Schuylkill  Savings  Institution  is  an  unincorporated 
banking  association  ;  and  it  is  illegal  if  the  act  of  the  19th  of 
March  1810,  is  still  in  force.  The  act  forbade  unincorporated 
banks  to  issue  their  notes,  to  lend  money  on  business  or  accommo- 
dation paper,  to  receive  it  on  deposit:  or  to  do  any  act  which  an 
incorporated  bank  might  do;  and  these  prohibitions  were  unlimited 
::-  to  duration.  But  an  act  was  passed  on  the  21st  of  March  1814, 
which  created  thirty-nine  new  banks,  and  which  having  declare  1 
the  contracts  and  notes  of  all  unincorporated  banks  void,  repealed 
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the  act  of  1810  in  terms,  and  limited  the  duration,  not  only  of  the 
new  charters,  but  of  its  own  existence,  to  a  period  of  little  more 
than  eleven  years.  Then  came  the  act  of  the  25th  of  March  1824, 
which,  without  again  supplying  the  prohibitions  of  the  act  of  1810, 
or  continuing  those  of  the  act  of  1814,  renewed  the  charters  of 
certain  banks  named  in  it,  most  of  which  had  come  into  existence 
under  the  act  of  1814  ;  so  that  the  question  is,  whether  the  expi- 
ration of  a  statute  by  its  own  limitation,  ipso  facto,  revives  a  statute 
which  had  been  repealed  and  supplied  by  it. 

It  is  an  admitted  rule  of  the  common  law,  that  the  repeal  of  a 
repealing  statute  revives  the  original.  But  in  Warren  v.  Windle, 
3  East  211,  Lord  Ellenborough  suggested — for  notwithstanding  the 
synopsis  of  the  case,  and  the  quotation  of  it  by  text  writers  and 
compilers,  it  was  not  decided — that  there  may  be  a  difference 
betwixt  the  repeal  of  a  repealing  act,  and  the  expiration  of  it,  when 
"  though  temporary  in  some  of  its  provisions,  it  may  have  a  perma- 
nent operation  in  other  respects.  The  statute  26  G.  3,"  said  he, 
"•professes  to  repeal  the  statue  19  G.  2,  absolutely,  though  its  own 
provisions  which  it  substituted  in  the  place  of  it,  were  only  tem- 
porary." If  he  meant  by  this  that  there  may  be  a  permanent 
repeal  of  provisions  which  are  at  the  same  time  but  temporarily 
supplied — in  other  words,  that  parts  of  a  statute  may  be  temporary, 
while  other  parts  of  it  are  perpetual — I  admit  it.  A  statute  may 
be  repealed  without  being  supplied  at  all;  and  the  providing  of 
a  temporary  substitute  does  not  necessarily  make  the  repealing 
statute  also  temporary.  That,  however,  is  not  the  attribute  of  the 
statute  before  us ;  for  every  enactment,  branch,  and  clause  of  it, 
was  to  cease  at  the  time  appointed.  But  if  Lord  Ellenborough 
meant  to  be  understood  that  every  present  repeal  is  necessarily  a 
permanent  one,  though  declared  by  a  temporary  act,  or  that  a 
statute  may  continue  to  operate  as  a  repeal  after  it  is  itself  defunct, 
he  assumed  what  cannot  be  granted.  I  have  found  nothing  like  a 
decision  or  dictum  to  support  his  suggestion ;  and  there  seems  to 
be  as  little  foundation  for  it  in  reason.  The  common  law  is  not 
essentially  imperishable,  nor  does  it  possess  more  inherent  power 
of  self  resuscitation  than  does  a  statute.  Sir  Matthew  Hale  thought 
*"981  ^at  manJ  things  which  *now  obtain  as  common  law,  had 
^  their  origin  in  parliamentary  acts  or  constitutions  made  in 
writing  by  the  King,  Lords  and  Commons,  though  those  acts  are 
either  not  now  extant,  or,  if  extant,  were  made  before  the  time  of 
memory.  However  that  may  be,  the  common  law  may  certainly 
be  repealed  and  supplied  as  a  statute  may  ;  and  were  it  done  by  a 
statute  of  limited  duration,  it  could  scarce  be  maintained  that  the 
common  law  would  not  revive  as  soon  as  the  statute  were  spent. 
We  have  a  statute  which  directs  that  a  remedy  provided  by  the  act 
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of  assembly  shall  be  pursued  in  exclusion  of  every  other,  and  which 
is  pro  tanto  a  substantive  repeal  of  the  common  law.  It  happens 
to  be  perpetual ;  but  were  it  temporary,  we  should,  according  to 
Lord  Ellenborough,  have  nothing  to  supply  the  place  of  a  tempo- 
rary and  exploded  statutory  remedy,  when  that  statute  would  expire 
— a  consequence  not  anticipated  and  certainly  not  intended.  In 
what  does  the  limitation  of  a  repealing  clause  differ  from  the  repeal 
of  such  a  clause  ?  It  may  be  thought  that  an  immediate  repeal 
evinces  a  change  of  intention,  and  that  no  other  object  can  be 
assigned  for  it  than  the  revival  of  the  original.  The  revival,  how- 
ever, arises,  not  from  an  implication  df  intention,  but  from  a 
removal  of  the  pressure  which  kept  the  original  statute  down  ;  and 
were  it  otherwise,  such  an  implication  would  equally  arise  from  a 
limitation,  which  is  a  future  repeal  by  anticipation.  It  is  a  declar- 
ation that  the  statute  shall  stand  annulled  at  the  appointed  time, 
and  be  as  entirely  annihilated  as  if  it  had  not  been  enacted ;  so  that 
a  statute  abrogated  by  it  might  less  properly  be  said  to  be  repealed 
than  suspended.  And  it  can  scarce  be  doubted  that  the  legislature 
of  1814  intended  only  to  suspend  the  act  of  1810,  and  not  to  abro- 
gate it.  That  body  was  not  more  tolerant  of  unauthorized  banking 
than  were  its  predecessors;  and  that  it  introduced  new  provisions 
only  for  the  sake  of  experiment,  is  evident  from  the  fact  that  they 
were  of  limited  duration.  The  object  was  not  to  protect  the  new 
banks  from  unauthorized  competition,  as  it  might  seem  to  have 
been  from  the  limitation  of  the  prohibition  to  a  period  co-extensive 
only  with  the  duration  of  their  charters — for  other  banks,  having 
equal  claims  to  protection,  had  paid  for  charters  with  longer  time 
to  run — but  it  was  more  effectually  to  restrain  an  independent  mis- 
chief which  had  survived  every  attempt  to  suppress  it.  If,  then, 
the  repeal  of  the  act  of  1810  was  intended  to  be  permanent,  why 
were  not  the  prohibitory  sections  of  the  act  of  1814  also  perma- 
nent ?  Perhaps  it  may  be  thought  that  the  final  disposition  of  the 
subject  was  purposely  postponed,  with  a  view  to  the  result  of  the 
experiment,  till  further  legislation  should  be  needed  for  the  new 
banks.  But  at  the  renewal  of  their  charters  in  3824,  the  legis- 
lature evidently  thought  there  had  been  a  final  disposition  of  it 
already,  else  they  would  have  acted  on  it.  And  they  could  have 
thought  so  only  by  viewing  the  approaching  expiration  of  the 
repealing  act  as  a  restoration  of  that  which  had  preceded  it.  There 
was  no  change  of  temper  as  to  these  *associations ;  for  their  r>9QQ 
tendency  could  not  be  disguised,  and  the  public  interest  in  \- 
the  banking  privilege  was  too  valuable  to  be  thrown  open  to  those 
who  did  not  pay  for  it.  We  must  suppose,  then,  that  the  legis- 
lature intended  to  leave  them  to  the  original  act ;  whence  it  results 
that  the  Schuylkill  Savings  Institution,  being  an  unincorporated 


299  SUPREME  COURT  [Dec.  Term, 

[Collins  v.  Smith.] 

association  for  purposes  of  banking,  is  illegal,  and  that  the  note  in 
suit,  being  drawn  in  favor  of  its  treasurer,  is  void. 

Judgment  affirmed. 

Cited  by  counsel,  7  W.  &  S.  236  ;  8  Harris  434. 


[PHILADELPHIA,  FEBRUARY  20,  1841.] 

Gumming  against  Garside. 

IN     ERROR. 

1.  In  an  action  to  recover  the  price  of  machinery  made  by  the  plaintiff  for 
the  defendant,  where  the  defence  and  evidence  are  that  the  machinery  is 
defective,  if  the  defendant  have  procured  the  machinery  to  be  made  good, 
the  time  necessarily  lost  in  the  process,  unless  so  small  as  to  fall  within  the 
maxim   de  minimis,  &c.,  would  be  a  legitimate  subject  of  compensation ; 
though  time  lost  by  working  on  with  it  in  a  defective  condition  would 
not  be. 

2.  If  the  court  below  have  erred  in  respect  to  the  measure  of  damages, 
yet,  if  the  jury  give  no  damages  at  all,  this  court  will  not  reverse  for  such 
error. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Assumpsit  by  Joseph  Garside  against  Charles  Gumming,  upon 
a  promissory  note,  made  by  the  defendant,  dated  the  13th  of  Feb- 
ruary 1837,  at  six  months,  to  the  order  of  Garside  &  Mecutcheon. 
for  $354,  and  endorsed  by  them. 

The  plaintiff  was  one  of  the  firm  of  Garside  &  Mecutcheon. 

On  the  trial  before  Jones,  J.,  on  the  5th  of  February  1840,  the 
endorsement  was  proved  to  be  in  the  handwriting  of  the  plaintiff. 
*3f>m        *Arundius  Tiers,  a  witness  for  the  plaintiff,  testified  that 
'    the  note  was  given  by  the  defendant  in  renewal  of  another, 
drawn  by  him  in  favor  of  Garside  &  Mecutcheon. 

John  Bullock,  a  witness  for  the  defendant,  said:  "  I  was  present 
at  the  time  the  first  note  was  given.  Defendant  refused  to  give  it 
on  account  of  the  machinery  built  for  him  by  Garside  &  Mecutcheon, 
as  it  was  overrated.  Mecutcheon  then  said  it  would  be  a  great 
accommodation  to  him  if  the  defendant  would  loan  him  his  note ; 
he  would  take  it  up  when  due.  I  took  a  receipt  at  the  bottom  of 
the  bill,  in  which  this  agreement  was  stated."  [The  bill  referred  to 
by  the  witness  was  produced  by  the  defendant,  at  the  call  of  the 
plaintiff,  and  was  annexed  to  the  bill  of  exceptions.]  Being  cross- 
examined,  the  witness  :  "  The  plaintiff  was  not  present  at  the  time; 
Mecutcheon  was."  And  being  re-examined,  he  said :  "  1  was  at  that 
time  the  defendant's  foreman ;  I  took  charge  of  the  books ;  Gar- 
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side  &  Mecutcheon  had  been  making  drums  for  driving  curled  hair 
machinery  for  the  defendant.  The  defendant  has  subsequently  used 
the  machinery  for  various  purposes.  It  was  frequently  out  of  order, 
and  often  broke."  Being  again  cross-examined — '•  I  recollect  call- 
ing on  the  plaintiff  about  lifting  this  note.  I  had  received  a  notice, 
in  Mr.  Cumming's  absence,  about  the  note.  I  called  on  the  plaintiff 
about  taking  it  up,  according  to  the  receipt  at  the  bottom  of  the  bill.'' 

James  Wray  being  then  called,  deposed  that  he  had  not  seen  the 
machinery  made;  that  he  worked  in  Mr.  Cumming's  factory,  rent- 
ing the  part  in  which  he  worked  since  April  1838;  there  might  be 
half  a  dozen  drums ;  there  might  be  more  in  the  factory.  He  had 
an  attachment  to  four  of  these  drums. 

John  Bullock  being  called  again,  said :  "  The  drums  were  put 
there  in  the  latter  part  of  1836.  The  drums  to  which  Wray  alludes 
must  be  the  same  made  by  Garside  &  Mecutcheon.  I  know  it, 
because  I  worked  there  the  whole  time.  Garside  &  Mecutcheon 
made  the  drums,  repaired  a  picker,  and  put  up  a  governor."  Cross- 
examined  :  "  I  left  there  in  April  1839.  I  know  that  when  Wray 
first  came  there  the  drums  he  attached  to  were  those  made  by  Gar- 
side  &  Mecutcheon.  The  governor  was  faulty." 

James  Wray  then  continued  :  "  Soon  after  I  came  there,  the 
drums  gave  way.  They  had  wooden  screws  instead  of  iron  bolts. 
I  had  to  take  them  and  get  two  inch  thick  bolts  through  them  to 
make  them  sufficient.  It  was  about  twice  a  week,  for  six  weeks,  in 
that  way.  I  think  Mr.  Gumming  sustained  loss.  I  paid  him 
five  dollars  a  day,  and  I  lost  fifteen  or  twenty  days."  Cross- 
examined.  *"  Mr.  Gumming  could  have  seen  the  defects,  poni 
if  he  had  examined  them,  and  been  a  judge." 

Arundius  Tiers  being  again  called  by  the  plaintiff,  said  :  "  This 
note  was  given  in  renewal  of  another  note.  I  won't  say  it  was 
protested ;  there  was  a  hundred  dollars  paid  at  the  time,  and 
Mr.  Gumming  promised  to  pay  the  note  at  maturity.  Gumming  said 
the  note  had  not  been  given  to  Garside  &  Mecutcheon.  He  made 
some  apologies  for  failing  to  take  up  the  former  note,  and  promised 
that  if  the  new  note  was  given,  he  would  take  it  up."  Cross- 
examined.  "  This  conversation  was  at  our  counting-house.  I 
know  Gumming  was  the  man.  The  conversation  arose  from  his 
not  taking  the  note  up.  The  conversations  were  such  as  to  imply 
that  Garside  and  Mecutcheon  had  been  at  work  for  Mr.  Gumming. 
John  Bullock  was  not  there  at  that  time.  I  can't  say  who  paid' 
the  money,  or  by  whom  it  was  received.  I  did  not  see  the  money 
paid.  I  recollect  the  note  was  to  be  renewed,  and  the  difference 
was  to  be  paid,  but  I  did  not  see  it  paid.  I  remember  that  Gum- 
ming promised  to  pay  this  note  at  maturity,  if  Garside  would 
take  it." 

Joan  Gilbert,  being  called  by  the  plaintiff,  testified  that  he  was 
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employed  by  Garside  &  Mecutcheon  to  put  up  the  shafting  for 
the  defendant,  and  that  it  was  done  in  a  workmanlike  manner. 
Whether  wood  screws  were  used  or  not,  depended  upon  the  power 
applied  to  them. 

The  court,  after  stating  the  case,  and  commenting  on  the  evi- 
dence, charged  the  jury,  that  if  they  should  think  the  note  was 
given  for  the  work  (and  not  merely  as  an  accommodation)  they 
would  then  consider  whether  the  work  was  good  and  sufficient,  or 
whether  it  was  defective ;  and  proceeded  thus  :  "  If  you  should 
find  that  the  work  was  defective,  then  you  will  consider  how  far  it 
was  defective,  and  decide  from  the  evidence,  as  nearly  as  you  can, 
what  expense  and  trouble  it  would  cost  to  make  the  work  good  and 
substantial  as  it  ought  to  be.  This  is  the  utmost  the  defendant  can 
require,  because  it  appears  he  kept  the  machinery.  It  would  not 
be  lawful  to  allow  damages  for  lost  time  in  the  use  of  the  machinery, 
or  for  the  loss  of  Wray's  rent.  That  would  not  be  a  proper  measure 
of  damages ;  because  a  few  dollars  expended  might  have  made  the 
drums  and  the  other  work  good  and  sufficient." 

To  this  direction,  as  to  the  measure  of  damages  which  the  defend- 
ant might  set  off,  the  defendant  excepted,  and  the  judge  sealed  a 
bill  of  exceptions. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  principal  and 
interest  of  the  note,  upon  which  this  writ  of  error  was  taken. 

The  following  error  was  assigned. 

*302~1  *"  ^ne  «Juc^>e  below  erred  in  charging  the  jury  that  '  it 
J  would  not  be  lawful  to  allow  damages  for  lost  time  in  the 
use  of  the  machinery,  or  for  the  loss  of  Wray's  rent ;  and  that 
would  not  be  a  proper  measure  of  damage,  because  a  few  dollars 
expended  might  have  made  the  drums  and  the  other  work  good  and 
sufficient.'  ' 

Mr.  Marklandj  for  the  plaintiff  in  error,  cited  Wilt  v.  Vickers, 
8  Watts  227 ;  Dewint  v.  Wiltse,  9  Wend.  325 ;  Sayre  Dam.  52 ; 
Ld.  Rayd.  77  ;  3  Peters  85 ;  1  Gallis.  315. 

Mr.  Kennedy,  contra,  referred  to  Street  v.  Blay,  2  Barn.  &  Aid. 
456 ;  22  Eng.  Com.  Law  Rep.  122. 

PER  CURIAM. — Perhaps  the  rule  of  damages  stated  to  the  jury 
was  not  critically  correct.  Had  the  defendant  procured  the  machi- 
nery to  be  made  good,  the  time  necessarily  lost  in  the  process, 
unless  so  small  as  to  fall  within  the  maxim  de  minimis,  would  have 
been  a  legitimate  subject  of  compensation  ;l  though  time  lost  by 
working  on  with  it  in  a  defective  condition,  would  not.  The  inac- 
curacy, however,  was  not  only  trivial  in  itself,  but  unproductive  of 
II1  Reany  v.  Culberteon,  9  Harris  507.  || 
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the  smallest  injury.  The  jury  gave  the  plaintiff  his  whole  demand  ; 
and  they  consequently  allowed  the  defendant  no  damages  at  all. 
The  misdirection,  if  so  it  may  be  called,  in  regard  to  the  measure 
of  compensation,  was  therefore  without  consequences ;  and  that  we 
never  reverse  for  an  error  clearly  unattended  with  actual  prejudice, 
was  determined  in  Campbell  v.  Calhoun,  1  P.  &  W.  140,  arid 
Johnston  v.  Brackbill,  Id.  370. l 

Judgment  affirmed. 

1  See  1  Whart.  380. 

Cited  by  counsel,  2  Harris  213. 

(I  Cited  by  Agnew,  J.,  Credit  Mobilier  ».  Commonwealth,  19  Smith  299,  as 
to  not  reversing  for  an  error  unattended  with  prejudice.! 
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Caulk  against  Everly. 

IN    ERROR. 

1.  In  an  action   by  a  lessee  against  the  lessor,  to  recover  for  money 
expended  in  repairs,  it  was  held  that  the  parol  evidence  was  admissible  to 
prove  that  after  the  lease  had  been  executed  and  taken  away,  the  lessor 
returned  to  have  it  attested ;  that  the  lessee  then  mentioned  that  certain 
necessary  repairs  had  been  omitted,  and  that  the  lessor  then  agreed  that  it 
should  be  done  by  the  lessee,  at  his  (the  lessor's)  expense. 

2.  A  lessee  may  maintain  an  action  against  his  lessor  to  recover  for  money 
expended  in  repairs  under  an  agreement  that  the  lessor  would  repay  it ; 
although  the  lessee  had  previously  paid  rent  to  the  lessor  without  claiming 
a  reduction  for  the  repairs. 

ERROR  to  the  Court  of  Common  Pleas  for  the  City  and  County 
of  Philadelphia. 

In  the  court  below,  an  action  of  assumpsit  for  goods  sold,  &c., 
was  brought  in  the  name  of  John  Hooper,  for  the  use  of  Miller 
N.  Everly,  against  Oliver  Caulk,  to  recover  for  goods  sold  by  the 
plaintiff  to  the  defendant. 

On  the  trial  before  Randall,  J.,  on  the  23d  of  December  1839, 
the  book  of  original  entries  of  Hooper  was  produced  and  proved, 
in  which  there  appeared  various  charges,  against  the  defendant,  of 
sand,  gravel,  &c.,  furnished. 

The  witness  who  proved  the  book,  on  his  cross-examination,  said  : 
"  This  was  for  the  wharf  between  Lombard  and  Pine  streets,  owned 
by  Mr.  Caulk,  and  rented  by  John  Hooper  under  a  lease.  The 
repairs  were  made  in  the  spring  of  1835.  The  wharf  was  not  fit 
for  any  one  to  use  ;  the  chief  part  of  it  was  under  water.  It  was  so 
when  he  first  rented  it ;  no  one  could  go  on  it  only  in  certain  spots. 
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There  was  a  written  lease.  I  was  one  of  the  witnesses  to  it ;  the 
*3041  other  *was  James  Selby."  The  counsel  for  the  plaintiff 
J  then  asked  the  witness  what  passed  between  the  defendant 
and  Hooper  at  the  execution  of  the  lease ;  to  which  question  the 
counsel  for  the  defendant  objected;  but  the  court  overruled  the 
objection,  and  the  counsel  for  the  defendant  excepted.  The  witness 
then  testified  as  follows :  "At  the  time  of  the  execution  of  the 
lease  Mr.  Caulk  was  at  James  Hooper's  office,  at  Queen  street 
wharf,  where  the  lease  was  signed.  After  it  was  signed  Mr.  Caulk 
took  away  the  lease,  and  came  back  and  wanted  witnesses  to  it ;  we 
then  witnessed  it.  At  time  of  signing  Mr.  Hooper  said,  '  One 
thing  has  been  omitted  in  the  lease  concerning  the  repairs  of  the 
wharf.'  Mr.  Caulk  told  him  to  go  and  repair  the  wharf;  and  what 
necessary  work  was  wanting,  he  should  be  paid  for  it.  I  was  a 
clerk  in  Hooper's  employ  during  the  time  the  work  was  done. 
What  was  done  was  necessary." 

The  plaintiff's  counsel  then  called  one  James  Selby,  who  testified 
as  follows :  "  I  was  one  of  the  witnesses  to  the  lease.  It  was 
executed  at  Queen  street  wharf.  A  gentleman  came  into  John 
Hooper's  with  a  lease.  They  had  signed  the  lease,  and  Mr.  Caulk 
went  away ;  then  came  back  and  said  he  wanted  witnesses.  Mr. 
Hooper  said  that  the  wharf  was  in  a  very  bad  condition,  and 
wanted  filling  up  before  it  was  fit  for  wood.  Mr.  Caulk  said  he 
might  go  on  and  repair  it,  and  he  would  pay  expenses.  No  sum 
was  mentioned." 

The  counsel  for  the  plaintiff  then  gave  in  evidence  an  assignment 
executed  by  John  Hooper  to  Miller  N.  Everly,  in  trust  for  cred- 
itors, dated  November  8th  1836,  and  then  closed  his  case. 

The  counsel  for  the  defendant  then  stated  that  it  was  agreed 
between  the  parties  that  all  rent  had  been  paid  by  John  Hooper 
from  March  27th  1835,  to  November  8th  1836;  to  which  the 
counsel  for  the  plaintiff  assented.  The  defendant's  counsel  also 
gave  in  evidence  a  lease,  executed  by  the  defendant  and  John 
Hooper,  dated  January  1st  1835,  whereby  the  defendant  demised 
the  wharf  above  mentioned  to  John  Hooper  for  the  term  of  five 
years. 

The  counsel  for  the  defendant  requested  the  court  to  charge  the 
jury  that  the  plaintiff  was  not  entitled  to  recover  upon  the  evidence 
of  a  parol  agreement  made  at  the  time  of  the  execution  of  the  lease; 
and  also  that  the  payment  of  rent  without  deduction  of  repairs, 
barred  the  plaintiff.  But  the  court  refused  so  to  instruct  the  jury, 
and  charged  them  as  follows : 

"  If  you  believe  this  agreement  was  made,  the  evidence  of  what 
passed  at  the  execution  of  the  lease  is  competent  to  go  to  you. 
The  payment  of  rent,  without  deduction,  does  not  bar  the  plaintiff 
If  not  deducted,  the  plaintiff  is  now  entitled  to  recover." 
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*Abill  of  exceptions  was  taken  by  the  defendant's  counsel,    r*on.- 
and  on  the  return  of  the  record,  the  following  errors  were    *- 
assigned. 

1.  That  the  court  erred  in  admitting  evidence  of  a  parol  agree- 
ment, made  after  the  execution  of  the  lease  to  vary  the  same  ;  and 
in  charging  the  jury  that  such  was  competent  evidence. 

2.  In  charging  that  the  payment  of  rent,  without  deducting  the 
same,  now  claimed  for  repairs,  does  not   bar  the  plaintiff  of  his 
present  claim. 

Mr.  Hare  for  the  plaintiff  in  error.  1.  The  parol  agreement  set 
up  was  part  of  the  lease,  and  not  maintainable.  The  only  consi- 
deration was  the  payment  of  the  rent.  2  Starkie  548  ;  Brigham  t>. 
Rogers,  17  Mass.  571 ;  Rich  v.  Jackson,  4  Bro.  Ch.  Rep.  525 ; 
White  v.  Parkin,  12  East  583 ;  Meres  v.  Ansell,  3  Wilson  275 ; 
Thomson  v.  White,  1  Dall.  425  ;  Christ  v.  Diffenbach,  1  S.  &  R.  44; 
Bollinger  v.  Eckett,  16  Id.  422  ;  Phillips  v.  Monges,  4  Whart.  226. 

2.  There  was  a  presumption  of  payment  after  such  a  lapse  of  time, 
and  payment  of  rent ;  and  so  the  court  ought  to  have  instructed  the 
jury. 

Mr.  J.  Campbell,  contra,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  a  contract  cannot  rest  partly  in  writing 
and  partly  in  parol,  was  asserted  in  Share  v.  Anderson,  ||  7  S.  & 
R.  43 1| ;  and  doubtless  there  are  authorities  to  show  that  all  stipu- 
lations on  the  same  subject,  and  at  the  same  time,  constitute  but 
one  agreement.  But  letting  and  repairing  are  so  far  different  that 
they  may  be  subjects  of  distinct  contracts;  and  as  the  execution 
of  the  lease  was  complete,  in  this  instance,  by  the  sealing  and 
delivery — the  attestation  of  it  by  witnesses  being  unessential — the 
agreement  to  repair  was  made  at  a  time  subsequent  to  it.  The 
witnesses  say  that  the  lease  had  been  taken  away ;  that  the  lessor 
had  returned  to  have  it  attested ;  that  the  lessee  then  mentioned 
the  filling  up  of  the  wharf  as  a  thing  omitted;  and  that  the  lessor 
agreed  that  it  should  be  done  by  the  lessee  at  the  lessor's  expense. 
It  was  evidently  an  afterthought ;  but  even  had  the  written  con- 
tract not  been  closed  the  parol  promise  might,  nevertheless  be  set 
up  to  frustrate  the  lessor's  meditated  fraud — a  principle  intimated 
in  Share  v.  Anderson,  and  asserted  in  cases  both  previous  and 
subsequent  to  it ;  for  since  the  time  of  Hirst  v.  Kirkbride,  cited  1 
Yeates  159,  and  more  distinctly  stated  by  Chief  Justice  Tilghman, 
in  1  Binn.  616.  this  court  has  held  it  fraudulent  to  attempt  an 
advantage  from  a  written  agreement  executed  on  the  faith  of  parol 
stipulations  not  intended  to  be  performed.  Thus  in  McMeen  t». 
Owen,  2  Dall.  173 ;  S.  c.  1  Yeates  185,  parol  evidence  was  re- 
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sale,  the  price  was  agreed  to  be  received  in  any  money  cur- 
rent at  the  day  of  payment.  In  Field  v.  Biddle,  2  Dall.  171  ;  S. 
C.  1  Yeates  132,  an  obligee  was  allowed  to  show  a  parol  agreement 
at  the  execution  of  the  bond,  that  it  should  take  effect  only  on  the 
happening  of  a  contingency.  So  in  Miller  v.  Henderson,  10  S.  & 
R.  290,  declarations  at  the  execution  of  a  bond  that  the  defend- 
ant's signature,  as  a  surety,  was  wanted  as  a  matter  of  form,  and 
that  he  should  not  be  called  on  for  payment,  were  admitted  as 
evidence  that  he  was  entrapped;  and  the  same  principle  was 
ruled  in  Campbell  v.  McClenachan,  6  S.  &  R.  171.  The  proper 
limitation  to  this,  as  stated  in  Hain  v.  Kalback,  14  S.  &  R.  159, 
is  that  the  party  should  appear  to  have  been  drawn  in  to  execute 
the  instrument  by  a  belief  that  he  would  have  the  benefit  of  the 
part  omitted;  without  which,  the  rule  laid  down  in  Bollinger  v. 
Eckert,  16  S.  &  R.  424.  that  whatever  was  agreed  to  but  omitted, 
may  be  shown,  would  be  too  broad.  The  existence  of  such  a  lim- 
itation, however,  is  to  be  implied  from  the  context  of  that  case  ; 
and  perhaps  it  was  substantially  expressed.  There  are  other 
decisions  on  the  subject,  but  I  shall  refer  to  no  more  than  Christ  v. 
Diffenbach,  3  S.  &  R.  464,  in  which  a  lessee  was  allowed  to  give 
parol  evidence  of  a  promise  to  perform  a  covenant  which  had  been 
left  out  of  the  lease  by  mistake.  Is  not  that  the  very  case  before 
us  ?  We  are  not  told,  indeed,  that  the  agreement  about  filling 
was  made  before  sealing  and  delivery;  but  one  of  the  subscribing 
witnesses  testifies  that,  at  the  time  of  the  attestation,  the  lessee 
said,  "  that  one  thing  had  been  omitted  in  the  lease  concerning 
the  repairs  of  the  wharf;"  and  that  the  lessor  "told  him  to  go  and 
repair  the  wharf,  and  that  what  necessary  work  was  wanting,  he 
should  be  paid  for."  If  this  be  taken  to  have  been  antecedent  to 
the  completion  of  the  instrument,  it  will  result  that  the  lessor  was 
guilty  of  a  fraudulent  misrepresentation;  and  if  subsequent  to  it, 
the  promise  would  be  a  separate  and  distinct  contract. 

The  other  point  is  equally  clear.  Upon  the  defendant's  prom- 
ise, if  it  be  a  distinct  agreement,  the  plaintiff  can  certainly  main- 
tain an  action  at  law  ;  and  even  if  it  be  an  omitted  condition  of 
the  lease,  it  might  be  separately  enforced  in  equity,  for  which  an 
action  at  law  is,  with  us,  a  substitute.  The  lessee  might  undoubt- 
edly defalcate  his  demand  from  the  rent  ;  but  to  enjoin  the  lessor, 
would  be  an  inadequate  remedy  in  a  case  where  rent  had  not  accrued  ; 
as  for  instance,  where  the  lessor  had  evicted  the  lessee  before  the 
end  of  the  quarter.  Yet  every  consideration  of  justice  requires 
that,  having  received  all  for  which  he  stipulated,  his  own  part  of 
the  contract  should  be  enforced.  Judgment  affirmed. 

Cited  by  counsel,  2  Barr  14. 

|j  The  cases  cited  supra,  by  Gibson,  C.  J.,  show,  that  when  a  written  con- 
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tract  would  not  have  been  signed,  except  on  reliance  of  a  cotemporaneous 
oral  agreement,  the  latter  may  be  proved  to  defeat  a  claim  on  the  written 
contract,  whether  such  claim  is  the  subject-matter  of  an  action,  or  of  a 
defence  to  an  action ;  and  this  on  the  ground  of  fraud,  mistake,  &c.  Such 
oral  agreement  may  itself  be  sued  on  :  Campbell  ».  McClenachan,  6  S.  &  K. 
171 ;  Shugart  v.  Moore,  28  Smith  469,  s.  c.  1  W.  N.  C.  598.  The  general 
principle  is  reaffirmed  in  Greenawalt  v.  Kohne,  4  Norris  369 ;  Hoopes  v. 
lii-ili',  9  Id.  82,  where  negotiable  paper  in  the  bands  of  an  innocent  holder 
for  value  is  stated  to  be  the  only  known  exception.  Callan  v.  Lukens,  8  Id. 
134,  recognises  that  the  signature,  &c.,  must  have  been  obtained  on  the  faith 
of  the  oral  promise;  and  see  Keough  c.  Leslie,  11  Norris  424.|| 
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Yan  Meter  and  Others  against  Hankinson. 

IN    ERROR. 

By  a  plan  of  partition  of  certain  lots  between  A.  and  B.,  under  whom  both 
the  plaintiff  and  defendant  claimed,  an  alley  was  left  open  for  the  accom- 
modation of  the  several  lots.  Afterwards,  in  1815,  A.  and  B.  conveyed  to 
the  defendant  a  lot  bounding  on  the  alley,  "  together  with  the  common  use 
and  privilege  of  the  said  alley,"  &c.  In  1832  A.  conveyed  to  the  plaintiff  a 
lot  adjoining  that  of  the  defendant,  described  as  bounded  by  the  said  alley, 
"  Together  with  all  and  singular  the  streets,  alleys,  ways,  &c.  Held,  that  the 
plaintiff  was  entitled  to  the  use  of  the  alley,  in  common  with  the  defendant 
and  others. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, in  which  an  action  on  the  case  was  brought  by  the  defend- 
ants in  error  against  the  plaintiff  in  error,  and  a  case  was  stated, 
which  was  to  be  considered  in  the  nature  of  a  special  verdict,  as 
follows : 

"  This  is  an  action  on  the  case  brought  by  the  plaintiff  against  the 
defendants,  for  obstructing  an  alley  or  right-of-way  and  water- 
course, for  the  space  of  fourteen  feet,  which  alley  is  part  of  the 
southern  boundary  of  the  plaintiff's  premises. 

Joseph  Jaquett,  by  indenture  dated  the  31st  day  of  July,  1832, 
granted  and  conveyed  to  James  B.  White,  under  whom  the  plain- 
tiff claims;  and  James  B.  White  granted  and  conveyed  unto  the 
plaintiff,  in  fee,  in  the  following  words  :  "  All  that  certain  lot  or 
piece  of  ground,  situate  on  the  west  side  of  Delaware  Fourth  street, 
twenty  feet  in  front,  and  extending  that  breadth  one  hundred  and 
nineteen  feet  seven  inches  and  a  half  in  depth  to  a  twenty  feet 
wide  alley  :  bounded  on  the  south,  partly  by  a  messuage  and  lot  of 
John  Patterson,  and  partly  by  a  four  feet  wide  alley.  Together 
with  all  and  singular,  the  streets,  alleys,  ways,  water-courses,"  &c., 
in  the  usual  manner. 

6  WHARTON — 20 
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feet,  over  and  upon  the  easternmost  end  of  said  four  feet 
alley,  where  it  bounds  the  above  property,  a  frame  building,  shut- 
ting up  said  alley  to  that  extent. 

The  said  four  feet  wide  alley  was  left  open,  by  the  plan  of  par- 
tition, between  the  said  Joseph  Jaquett  and  William  Bryant  and 
wife,  for  the  accommodation  of  their  estate,  which  plan  is  herewith 
shown  and  under  whom  also  the  defendant  claims. 

If  the  court  shall  be  of  opinion,  that  upon  these  facts,  that  the 
plaintiff  has  a  right  to  have  the  said  alley  kept  open,  or  to  the  use 
of  the  same,  then  the  judgment  is  to  be  entered  in  favor  of  the  plain- 
tiff ;  if  not,  in  favor  of  the  defendants. 

The  defendant  claimed  under  certain  conveyances  not  stated  in 
the  case,  but  copies  of  which  were  produced  on  the  argument,  in 
this  court. 

The  lot  on  Fourth  street,  belonging  to  the  defendant,  and  adjoin- 
ing the  plaintiff's  lot,  was  conveyed  to  John  Patterson  by  Rachel 
Jaquett  and  Joseph  Jaquett,  by  indenture  dated  the  30th  of  May, 
1815,  by  the  following  description  : 

"A  certain  lot  or  piece  of  ground,  situate  on  the  west  side  of 
Fourth  street,  at  the  distance  of  eighty-eight  feet  northward  from 
the  corner  of  the  said  Fourth  street  and  Poplar  lane,  in  the 
Northern  Liberties,  containing  in  breadth  or  front  on  the  said 
Fourth  street,  eighteen  feet  ;  and  in  length  or  depth  extending 
thence  westward,  keeping  the  same  width  at  right  angles  with 
the  said  Fourth  street,  sixty-six  feet  eleven  inches  and  a  half; 
bounded  northward  and  southward  by  other  ground  of  the  said 
Rachel  and  Joseph  Jaquett,  westward  partly  by  another  lot 
granted  or  extended  to  be  granted  to  the  said  John  Patterson, 
and  partly  by  the  end  of  a  four  feet  wide  alley,  leading  westward 
into  a  twenty  feet  wide  alley,  which  extends  from  Poplar  lane 
northward  and  eastward  by  the  said  Fourth  street  ;  being  part  of  a 
lot  of  ground  which  Joseph  Piper,  late  of  the  said  Northern  Liber- 
ties, deceased,  by  his  last  will  and  testament,  bearing  date  the  22d 
of  September,  A.  D.  1803,  devised  to  his  two  grandchildren,  the  said 
Rachel  and  Joseph  Jaquett,  children  of  his  late  daughter,  Mary  Ja- 
quett, deceased,  and  to  their  heirs  and  assigns,  in  equal  parts  as 
tenants  in  common  ;  together  with  the  common  use  and  privilege  of 
the  said  four  feet  and  twenty  feet  wide  alleys  respectively,  and 
together  with  all  and  singular,  the  ways,  waters,  water-courses, 
rights,  members,  liberties,  privileges,  hereditaments,  and  appur- 
tenances whatsoever  thereunto  belonging,  and  the  reversions, 
remainders,  rents,  issues,  and  profits  thereof,"  &c. 

The  lot  on  Poplar  lane  belonging  to  the  defendant,  aud  adjoining 
to  the  four  feet  wide  alley,  was  conveyed  to  John  Patterson  by 
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June  1835,  by  the  following  description. 

"  All  that  certain  piece  of  ground  situate  in  the  Northern  Liber- 
ties, beginning  at  a  point  or  corner  of  ground  of  the  said  John 
Patterson,  at  the  distance  of  forty-six  feet  six  inches  and  one-quarter 
of  an  inch  from  the  north-easterly  side  of  Poplar  lane,  and  also  at 
the  distance  of  sixty-six  inches  and  a-half  from  the  west  side  of 
Delaware  Fourth  street  ;  thence  south-westward  at  right  angles 
with  the  said  Poplar  lane,  four  feet  six  inches  and  a-quarter,  to  the 
middle  of  the  partition  wall  of  a  certain  privy,  as  the  same  is 
erected  on  the  said  lot  and  the  adjoining  ground  of  the  said  Joseph 
Loughead  ;  thence  north-westwardly,  parallel  with  the  said  Poplar 
lane,  fifteen  feet  three  inches,  to  an  alley  two  feet  nine  inches  wide, 
(which  said  alley  leads  north-eastwardly,  and  communicates  with 
another  alley  four  feet  wide,  which  runs  east  and  west  into  and 
from  a  twenty  feet  wide  alley  leading  into  the  said  Poplar  lane)  ; 
thence  along  the  south-eastwardly  side  of  the  said  two  feet  nine  inches 
wide  alley,  thirteen  feet  more  or  less  to  the  southwardly  line  or  side 
of  the  said  four  feet  wide  alley  ;  thence  along  the  same  at  right 
angles  with  the  said  Fourth  street,  eleven  feet  to  the  said  ground 
of  John  Patterson  ;  thence  along  the  same  southward,  parallel  with 
the  said  Fourth  street,  fourteen  feet  to  the  place  of  beginning  : 
together  with  the  common  use  and  privilege  of  the  said  privy,  and 
the  well  underneath  the  same,  as  the  same  are  erected  and  sunk  at 
all  times  hereafter  forever  ;  and  together  with  the  free  and  common 
use,  right,  liberty,  and  privilege  of  the  three  above  mentioned 
alleys  at  all  times  respectively,  at  all  times  hereafter  forever  ;  and 
together  also  with  all  and  singular,  the  buildings,  improvements, 
ways,  alleys,  passages,  waters,  water-courses,  rights,  liberties,  privi- 
leges, hereditaments  and  appurtenances  whatsoever  thereunto  be- 
longing or  in  any  wise  appertaining,  and  the  remainders,  reversions, 
rents,  issues,  and  profits  thereof,"  &c. 

The  District  Court  gave  judgment  for  the  plaintiff  on  this  case 
stated  ;  whereupon  the  defendant  took  this  writ  of  error  and 
assigned  the  following  errors. 

The  court  erred  in  rendering  judgment  in  favor  of  the  plaintiff. 

1.  Because  the  plaintiff,  by  his  own  showing,  never  had  con- 
veyed to  him  any  right  to  use  the  alley  in  question. 

2.  Because  the  plan  of  partition  referred  to  showed  the  alley  to 
have  been  opened  for  the  use  of  the  lot  of  the  defendants  and  the 
other  lot  holders,  but  not  of  this  plaintiff. 

3.  Because  the  plaintiff  had  only  a  boundary  upon  part  of  this 
alley,  which  neither  gave  a  right  of  way  nor  water-course. 

*4.  Because  the  plaintiff  sustained  no  damage  from  the  r*q-in 
act  of  the  defendants. 

5.  Because  describing  a  lot  as  bounding  upon  an  alley  does  not, 
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in  law,  convey,  without  express  words,  the  right  to  the  use  of  the 
alley. 

Mr.  Jack,  for  the  plaintiff  in  error,  cited  Jackson  v.  Hathaway, 
15  Johns.  447;  Wyman  v.  Mayor,  &c.,  11  Wend.  502;  Grant  v. 
Chace,  17  Mass.  443 ;  Jackson  v.  Striker,  1  Johns.  Gas.  284 ; 
Hob.  161 ;  Howell  v.  McCoy,  3  Rawle  271. 

Mr.  Kennedy  having  cited  Shepherd  v.  Watson,  1  Watts  35 ; 
Kirkham  v.  Sharp,  1  Whart.  323;  Hill  v.  West,  4  Yeates  153; 
Blaines  v.  Chambers,  1  S.  &  R.  172 ;  Hall  v.  Benner,  1  P.  &  W. 
411 ;  Stiles  v.  Curtis,  4  Day  338;  Peck  v.  Smith,  1  Conn.  146; 
3  Kent's  Com.  432 ;  was  stopped  by  the  court. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  unimportant  whether  the  soil  of  the  alley 
passed  to  the  plaintiff  by  his  deeds.  It  is  sufficient  if  he  obtained 
a  right  to  the  use  of  the  alley.  His  deed  conveys  to  him  the  lot, 
describing  it,  together  with  all  and  singular,  the.  streets,  alleys, 
ways,  water-courses,  &c.,  in  the  usual  manner.  This  would  carry 
the  right  to  the  use  of  the  alley,  though  not  particularly  described,  if 
it  were  laid  out  for  the  accommodation  of  this  lot  as  well  as  others, 
and  if  Jaquett  retained  the  right  to  'convey  it  to  the  plaintiff.  That 
it  was  laid  out  for  the  accommodation  of  the  estate  by  the  plan  of 
partition,  and  that  the  plaintiff's  lot  was  a  part  of  the  estate,  is 
admitted,  and  so  stated  in  the  case.  That  Jaquett  had  never  pre- 
cluded himself  from  granting  it  by  any  prior  conveyance  to  others 
is  clear  from  the  deeds,  under  which  the  defendant,  and  others 
situated  like  him,  claim  ;  for  they  obtained  from  Jaquett  merely  a 
right  to  the  common  use  and  privilege  of  the  alley ;  not  restricted 
to  them  alone,  but  generally.  This  must  be  construed  as  a  gift  to 
them  of  the  right  comformably  to  the  plan  of  partition;  according 
to  which  the  plaintiff's  lot  needed  the  accommodation  of  this  alley 
for  many  purposes  that  might  be  suggested,  and  it  therefore  passed 
by  the  sweeping  clause  in  the  deed  to  the  plaintiff.  This  case  is 
very  loosely  and  imperfectly  stated ;  and  a  portion  of  the  argument 
for  the  plaintiff  in  error  is  founded  on  deeds  not  mentioned  in  it. 
It  seems  to  us  that  there  was  no  error  in  the  court  below  in  giving 
judgment  for  the  plaintiff.  Judgment  affirmed. 

See  ante  207. 

||  Referred  to,  Lindeman  ».  Lindsey,  19  Smith  102,  as  an  instance  of  an 
action  on  the.  case  for  a  disturbance  of  an  easement  created  by  specialty. || 
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Simpson  and  Another  against  Hand  and  Another. 

1.  It  is  an  undoubted  rule  that  for  a  loss  arising  from  mutual  negligence, 
neither  party  can  recover  in  a  court  of  common  law. 

2.  And  this  rule  governs  the  case  of  shippers  of  goods  on  board  of  vessels 
•which  have  come  into  collision,  to  the  injury  of  the  goods,  as  well  as  the 
owners  of  the  vessels  themselves. 

3.  An  action  cannot  be  maintained,  therefore,  by  the  owner  of  goods  on 
board  of  a  vessel,  against  the  owners  of  another  vessel  to  recover  damages 
for  an  injury  done  to  the  goods  by  the  collision  of  the  two  vessels,  if  there 
have  been  mutual  negligence  in  the  conduct  of  those  who  have  had  the  ves- 
sels in  charge. 

4.  In  an  action  to  recover  damages  for  injury  done  to  goods  on  board  of  a 
vessel  while  she  was  lying  at  anchor  in  the  river  Delaware,  by  a  vessel  coining 
up  the  river  in  the  night-time,  it  was  held  that  the  anchored  vessel  was 
moored  in  the  channel  without  a  visible  light  burning  at  the  time,  or  if  her 
watch  was  not  on  deck,  and  did  not  do  what  was  customary  for  the  purpose 
of  avoiding  a  collision,  there  was  such  negligence  as  to  bar  the  action,  though 
there  might  have  been  negligence  on  the  other  side;  and  that  the  burden  of 
proof  lay  upon  the  plaintiff. 

THIS  was  an  action  on  the  case  brought  in  this  court  by  M.  H. 
Simpson  and  G.  Harrison  Otis,  trading  under  the  firm  of  Simpson 
&  Otis,  against  Joseph  Hand  and  Rowland  Johnson. 

The  plaintiffs  were  the  owners  of  certain  goods  which  had  been 
shipped  at  Philadelphia  on  board  of  a  schooner  called  the  Thorn, 
to  recover  damages  from  the  defendants,  who  were  the  owners  of  a 
brig  called  the  William  Henry,  for  injury  done  to  these  goods  by 
the  William  Henry's  running  into  the  Thorn,  while  the  latter  was 
lying  at  anchor  in  the  river  Delaware,  about  one  o'clock  in  the 
morning  of  the  27th  of  November,  1832. 

On  the  trial  before  Kennedy,  J.,  at  a  court  of  Nisi  Prius,  held 
at  Philadelphia  on  the  16th  of  November  1838,  it  was  proved  that 
the  collision  took  place,  and  that  damage  to  the  Thorn  and  her 
cargo  ensued. 

*There  was  contradictory  testimony  in  respect  to  some  r*oio 
of  the  material  facts  of  the  case,  but  as  the  substance  of  the  '• 
evidence  is  given  in  the  opinion  of  the  court,  it  is  not  necessary  to 
state  it  here. 

The  defendants  contended  that  the  misfortune  was  wholly  attrib- 
utable to  the  negligence  or  misconduct  of  the  master  and  crew 
of  the  Thorn ;  and  specified  the  following  items  of  negligence 
or  misconduct,  and  produced  persons  for  the  purpose  of  sustaining 
them. 

1.  That  the  Thorn  was  anchored  in  the  channel,  which  it  was 
conceded  was  an  improper  position. 

2.  There  she  lay  at  anchor  without  hanging  out  a  light. 
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3.  That  she  lay  at  anchor  without  an  anchor  watch,  who  could, 
by  the  aid  of  the  helm,  have  changed   the  position  of  the  vessel 
so  as  to  have  avoided  the  contact. 

4.  That  even  if  there  had  been  a  light  suspended  from  the 
Thorn,  as  some  of  her  crew  swore,  yet,  as  they  swore  it  was  sus- 
pended behind  the  mainmast,  it  was  not  visible  to  vessels  coming 
with,  and  actuated  by  the  tide,  (the  only  quarter  from  which  dan- 
ger was  to  be  apprehended),  as  the  vessel  riding  at  anchor  would 
present  her  bow  to  the  current,  and  keep  her  light  hid  behind  the 
masts  to  those  vessels  running  with  the  current. 

The  plaintiffs  on  the  other  hand,  contended,  and  produced  wit- 
nesses for  the  purpose  of  sustaining  them,  that  the  Thorn  was  not 
anchored  in  the  channel,  that  she  did  hang  out  a  lantern  on  her 
main  peak  halliards,  (an  appendage  to  and  behind  the  mainmast) : 
and  that  there  was  an  anchor  watch  duly  placed. 

They  further  attributed  the  collision  to  the  negligence  and  mis- 
conduct of  the  defendants ;  and  contended 
(a  1.  That  it  was  improper  to  navigate  the  river  at  night. 

2.  That  if  the  look-out  on  board  the  brig  had,  immediately  upon 
the  discovery  of  the  Thorn,  given  a  particular  order  to  the  helms- 
man, the  collision  would  have  been  avoided. 
t    The  learned  judge  charged  the  jury  in  substance  as  follows : 

"  This  action  is  in  case,  brought  by  the  plaintiffs  against  the 
defendants,  as  the  owners  of  the  brig  William  Henry,  to  recover 
compensation  for  a  loss  sustained  by  the  former,  in  the  value  of  a 
quantity  of  Spanish  hides  belonging  to  them,  on  board  the  schooner 
Thorn,  in  the  river  Delaware,  on  her  way  from  this  to  New  York  ; 
alleged  to  have  been  occasioned  by  the  negligence  of  those  em- 
ployed on  board  the  brig  William  Henry,  by  the  defendants,  for 
*q-iq-i  the  purpose  of  navigating  and  directing  her.  The  injury 
complained  of  *was  done  by  the  brig  William  Henry,  on 
the  night  of  the  26th  of  November  1832 ;  while  coming  up  the 
river  under  sail,  in  running  foul  of  the  schooner  Thorn,  when  at 
anchor  near  Thompson's  Point,  on  the  Jersey  shore.  By  this 
collision,  it  seems,  that  the  schooner  was  so  much  injured  as  to  let 
the  water  of  the  river  in,  in  such  quantities  as  to  immerse  the 
hides  completely,  whereby  they  were  greatly  inpaired  in  their 
value. 

The  right  of  the  plaintiffs  to  recover  in  this  action  is  grounded, 
as  you  must  have  perceived,  upon  the  neglect  of  the  captain  und 
crew  of  the  Henry  to  perform  their  duty ;  that  is,  to  navigate  her 
in  such  a  manner  as  to  avoid  causing  all  needless  and  unnecessary 
injury  to  the  Thorn,  and  the  property  on  board  of  her.  It  is  not 
for  any  wilful  wrong  or  tortious  act  of  the  captain  and  crew  on 
board  the  Henry  that  this  action  is  brought  or  can  be  sustained. 
For  if  the  act  complained  of,  that  is,  the  blow  given  by  the  Henry 
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to  the  Thorn,  were  wilfully  caused  by  those  intrusted  with  the 
management  of  the  Henry,  the  defendants,  though  owners  of  her, 
are  not  answerable  for  the  damage  or  loss  occasioned  by  it.  They 
are  only  responsible  for  injuries  arising  fron  the  negligence  or 
unskilfulness  of  those  employed  to  navigate  and  manage  their  ves- 
sel ;  and  not  for  any  wilful  act  done  by  them,  amounting  to  a  tres- 
pass ;  notwithstanding  it  may  have  occasioned  an  injury  and 
damage  to  the  plaintiffs. 

It  may,  however,  be  proper  to  notice,  in  the  first  place,  some 
things  introduced  into  this  cause,  which,  as  it  appears  to  me,  are 
not  intimately,  if  at  all,  connected  with  the  merits  of  it.  It  has 
been  shown  that  the  plaintiffs  effected  an  insurance  on  the  hides  in 
question  with  the  Philadelphia  Insurance  Company;  and  thence  it 
has  been  argued,  by  the  defendants'  counsel,  that  the  plaintiffs  are 
not  without  a  remedy  for  the  loss  they  have  sustained,  because  the 
Philadelphia  Insurance  Company  are  liable  to  make  it  good  to  them, 
under  the  policy  of  insurance :  it  being  a  sea  damage,  and  there- 
fore expressly  included  within  the  terms  of  the  policy.  Admitting 
this  to  be  so,  I,  however,  do  not  concieve  that  it  can  or  ought,  with 
propriety,  to  have  any  influence  upon  your  minds  in  forming  your 
verdict ;  because,  it  is  only  on  the  ground  of  neglect,  or  a  want  of 
exercise  of  due  caution  and  skill  on  the  part  of  those  employed  by 
the  defendants  to  navigate  their  vessel,  having  been  clearly  proved 
and  shown  to  you,  that  the  defendants  in  this  action  can  be  made 
liable  to  the  plaintiffs.  And  if  it  be  that  such  neglect  or  want  of 
caution  and  skill,  has  been  clearly  shown  as  would  render  the 
defendants  liable  to  make  good  the  loss  sustained  by  the  plaintiffs, 
there  is  no  reason  why  the  liability  of  the  Philadelphia  Insurance 
Company,  to  make  good  the  same  loss  under  the  policy  which  they 
subscribed,  should  be  any  defence  for  the  defendants  here,  or  ex- 
empt them  from  their  liability  in  this  action.  It  was  not  through 
or  by  their  means,  or  at  their  cost,  that  the  policy  was  effected,  so 
as  to  secure  and  indemnify  the  plaintiffs  against  the  loss  that  has 
accrued  *to  them.  It  was  effected  and  paid  for  by  the  r*oi4 
plaintiffs  themselves,  without  the  least  expense  to  the  de-  L 
fendants  ;  and  the  plaintiffs  are  at  liberty  to  use  it  or  not,  as  they 
please,  until  they  shall  have  obtained  satisfaction.  A  plaintiff 
may  have  two  or  more  remedies  for  the  same  injury,  and  pursue 
one  or  more  of  them  at  his  election,  until  he  shall  have  obtained 
redress. 

It  has  also  been  said  that  the  defendants  ought  not  to  be  made 
answerable  for  the  error  merely  of  those  employed  by  them  to 
navigate  the  Henry ;  but  only  for  fault  or  blame.  To  this,  how- 
ever, I  cannot  give  my  assent.  The  defendants  are  only  called 
upon  to  answer  here  in  a  civil  point  of  view,  and  not  criminally; 
that  is,  to  compensate  the  plaintiffs  for  the  loss,  if  any,  which  they 
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have  sustained  by  means  of  the  negligence  or  want  of  due  caution 
or  skill,  on  the  part  of  the  servants  or  those  in  the  employment  of 
the  defendants.  It  is  certainly  the  duty  of  every  ship-owner,  when 
he  engages  hands  to  navigate  and  take  the  charge  of  his  vessel,  to 
ascertain  beforehand  that  they  are  possessed  of  sufficient  skill  for 
such  purpose,  as  well  as  vigilance  in  exercising  due  caution  and 
care  in  the  discharge  of  that  undertaking ;  and  if  it  should  happen 
that  injury  and  damage  shall  accrue  to  any  third  person,  from  defi- 
ciency in  the  former  or  delinquency  in  the  latter,  he  will  be  liable 
to  respond  in  damages  to  such  amount  as  the  jury,  under  all  the 
circumstances,  shall  think  just  and  equitable. 

I  come  now  to  speak  of  the  principles  which  I  consider  applicable 
to  the  navigation  of  the  Delaware  river ;  and  which,  it  appears  to 
me,  ought  to  govern  and  regulate  the  conduct  of  all  those  engaged 
in  it. 

This  river,  being  the  only  navigable  communication  between  the 
City  of  Philadelphia,  a  place  of  vast  commerce  and  business,  and 
the  ocean,  must  be  considered  as  a  great  and  leading  highway,  open 
to  all  nations  in  time  of  peace.  When  looked  upon  as  such,  its 
channel  may  be  thought  to  be  sufficiently  narrow  for  this  purpose, 
and  as  having  nothing  to  spare.  Hence  it  becomes  of  the  very  first 
importance,  that  the  rules  and  regulations  adopted,  in  regard  to 
the  navigation  of  it,  shall  be  such  as  will  best  promote  the  end  and 
design  of  its  being  used  as  a  highway,  by  means  whereof  the  com- 
merce of  the  City  of  Philadelphia  shall  be.  increased  and  extended, 
if  possible,  to  all  parts  of  the  world.  To  effect  this  great  object,  it 
is  very  obvious  that  the  more  secure  the  navigation  of  it  is  made, 
for  all  those  who  venture  their  property  on  it,  the  greater  the 
inducement  will  be  to  do  so.  But  this  cannot  reasonably  be 
expected  without  an  exercise  of  due  skill,  caution,  and  care,  on  the 
part  of  those  concerned  in  directing  the  navigation  of  the  river. 

What  then,  under  this  view,  was  the  duty  of  the  Thorn  in  coming 
to  anchor  ? 

First.  To  have  selected  a  suitable  situation,  and,  in  doing  so,  to 

have  got  out  of  the  channel,  if  practicable  ;   for  the  channel  of  the 

*oir-i  river  *not  being  very  wide,  anchorage  in  it  would  be  the 

J  more  likely  to  interfere  with  the  passage  of  vessels,  and  to 

endanger  the  safety  of  persons  and  property  by  means  of  collision. 

Secondly.  If  she  anchored  in  the  channel,  and  the  night  was 
as  dark  as  the  witnesses  say  it  was,  a  light  ought  to  have  been 
hung  up  in  some  conspicuous  part  of  her,  so  that  it  might  have 
been  seen  as  far  off,  or  as  early  as  possible,  by  those  sailing  or  pass- 
ing in  the  river.  This,  it  would  seem,  according  to  the  testimony 
of  most  of  the  witnesses  examined  to  this  point,  is  done  generally ; 
but  when  the  vessel  has  anchored  in  the  channel,  it  ought  never  to 
be  dispensed  with. 
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Thirdly.  In  this  latter  case,  a  watch  ought  also  to  have  been 
placed  on  the  deck ;  so  that  vessels  approaching  might  be  dis- 
covered by  him,  and  notice  given,  to  do  whatever  might  be  neces- 
sary, in  order  to  avoid  collision,  if  found  to  be  in  the  way  of  the 
vessel  sailing:  and, 

In  the  fourth  place,  to  have  got  out  of  the  way  of  the  William 
Henry  for  this  purpose,  as  far  as  she  could,  by  shearing  to  one  side. 

In  order,  however,  to  attain  the  grand  object  in  view  here,  it  is 
not  sufficient  that  all  these  things  should  be  attended  to  and 
observed  merely  by  those  on  board  the  vessel  at  anchor ;  for  you 
will  readily  perceive,  that  the  observance  of  a  duty  by  those  having 
the  sailing  vessel  in  charge,  in  some  degree  corresponding  to  those 
laid  down  for  those  on  board  the  vessel  at  anchor,  will  greatly  pro- 
mote and  tend  still  more  effectually  to  secure  it.  It  is  doubtless 
the  duty  of  the  vessel  under  sail,  having  no  intention  of  coming  to 
anchor,  to  keep  the  channel  or  course  usually  adopted  and  pursued 
by  vessels  under  sail ;  also  to  have  a  light  hung  up  when  her  sails 
are  not  set  or  spread ;  in  such  manner  as  to  apprise  or  give  notice 
to  all  concerned  or  interested  in  her  approach ;  and  provide,  if 
necessary,  for  their  safety,  by  avoiding  collision.  Again,  to  have 
a  watch  on  deck  to  keep  a  sharp  look  out,  that  he  may  give  notice 
of  any  apparent  danger  from  collision  with  any  other  vessel,  in 
order  that  those  having  the  charge  of  each  vessel,  shall  use  their 
utmost  endeavors  or  exertions  to  prevent  it. 

A  proper  application  of  these  principles  to  the  facts  of  this  case, 
as  you  shall  find,  will,  it  is  apprehended,  bring  you  to  a  correct 
result.  For  instance ;  if  you  should  find  that  the  Thorn  was  lying 
at  anchor  altogether  out  of  the  channel  and  track  in  which  vessels 
navigating  the  same  are  conducted,  it  would  be  immaterial  whether 
she  had  a  light  and  watch  on  deck  or  not ;  and  being  struck  by  the 
brig  William  Henry  in  such  situation,  the  whole  blame  would  attach 
to  the  latter,  in  having  departed  from  her  proper  course ;  and  the 
defendants,  as  owners,  would  be  liable  to  make  good  the  loss  sus- 
tained by  the  plaintiffs.  So,  although  you  should  find  that  the 
Thorn  was  in  the  channel,  it  not  being  safe  or  practicable  for  her 
to  get  out  of  it,  yet,  if  she  had  a  light,  suitable  for  the  purpose, 
hung  up  in  some  conspicuous  part,  so  as  to  be  visible  in  the  way  I 
have  already  described,  *and  a  watch  on  deck  to  keep  a  r*Qi« 
look  out,  and  the  hands  on  board  did  their  duty,  those  on  *• 
board  and  having  charge  of  the  William  Henry,  would  seem  to  be 
chargeable  with  negligence,  at  least,  in  not  having  discovered  the 
Thorn  and  avoiding  her,  and  thus  render  the  defendants  liable  as 
the  owners  of  her.  Again,  if,  without  this  being  done  in  the 
Thorn,  she  was  discovered  by  those  having  the  charge  and  direction 
of  the  Henry,  in  time  to  have  avoided  the  collision,  but  they 
neglected  to  use  the  proper  exertion  for  doing  so,  until  it  was  too 
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late,  the  defendants  would  be  liable  in  like  manner.  But  if,  on  the 
other  hand,  you  should  find  that  the  Thorn  was  anchored  in  the 
channel,  without  having  placed  a  light  and  watch  on  deck,  and  was 
not  discovered  by'  those  having  the  direction  of  the  Henry,  until  it 
was  too  late  to  avoid  the  collision,  the  defendants  would  not  be 
liable." 

The  jury  found  for  the  plaintiffs ;  upon  which  a  motion  was  made 
for  a  new  trial,  and  the  following  reasons  were  assigned. 

"  1.  The  plaintiffs  contended  that  the  defendants  had  no  right  to 
sail  the  William  Henry  up  the  Delaware  bay  after  dark,  but  were 
bound  to  anchor  :  they  produced  no  evidence  whatever  of  negli- 
gence or  misconduct  but  this;  on  the  contrary,  it  was  fully  proved 
that  the  William  Henry  had  a  skilful  pilot,  a  competent  crew,  and 
that  she  kept  a  strict  lookout :  under  these  circumstances,  the  find- 
ing of  the  jury  must  have  been  based  upon  the  false  principle  that 
the  vessel  ought  not  to  have  been  navigated  by  night. 

2.  Although  the  plaintiffs  contended  to  the  jury  for  the  principle 
that  the  vessel  should  have  lain  at  anchor  during  the  night,  yet  the 
judge  did  not,  in  his  charge  to  the  jury,  directly  negative  that 
proposition. 

3.  The  William  Henry  was  navigating  the  river,  as  was  proved 
without  contradiction,  with  a  strict  and  vigilant  look-out ;   such, 
however,  was  the  obscurity  of  the  night  that  the  Thorn  (the  injured 
vessel)  was  not  seen  until  she  was  only  a  few  rods  distant :  some 
evidence  was  given  that  if  the  look-out  had,  at  the  instant  of  dis- 
covery, given  a  particular  order  to  the  helmsman,  the  collision  or 
impact  would  have  been  avoided.     The  defendants  contended  that 
the  want  of  presence  of  mind  in  the  look-out,  in  a  sudden  and 
alarming  exigency,  and  in  consequence  thereof  not  giving  the  most 
judicious  order  to  the  helmsman,  or,  if  given,  its  not  being  heard, 
was  not  such  negligence  or  fault  as  would  make  the  owners  of  the 
brig  William  Henry  liable  for  the  consequences.  The  judge  charged 
against  this  position  of  the  defendants. 

4.  Because  the  judge  declined  to  charge  the  jury  that  in  case 
tbey  believed  that  the  collision  was  caused  by  the  negligence  or  fault 
*3171   °^  *b°tu  parties,  that  then   the   damages   should  be  appor- 

-"   tioned  between  them ;  but  on  the  contrary,  negatived  this 
proposition. 

5.  Because  the  verdict  of  the  jury  was  against  the  law  and 
evidence." 

The  case  had  been  argued  at  December  Term  1838,  Mr.  F.  W. 
Hubbell,  and  Mr.  J.  S.  Smith,  for  the  defendants,  and  Mr.  H.  Bin- 
ney,  Jr.,  and  Mr.  J.  R.  Ingersoll,  for  the  plaintiffs ;  and  now  came 
on  for  a  re-argument. 
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Mr.  Hubbell,  for  the  defendants. 

It  is  a  question  whether  the  case  is  not  a  proper  one  for  admiralty 
jurisdiction.  The  judge  said,  that  although  the  Thorn  was  wholly 
negligent,  yet,  if  there  was  also  fault  in  the  William  Henry,  the 
latter  was  liable ;  but  this  we  say  was  a  case  of  mutual  loss,  and 
proper  for  apportionment ;  the  utmost  the  plaintiff  could  recover, 
if  any,  would  be  a  proportioned  amount.  The  error  in  the  judge 
was  in  saying  the  plaintiff  could  recover  his  whole  damage.  In 
Vanderplank  v.  Miller,  1  Mood.  &  Malkin  169,  22  E.  C.  L.  Rep. 
280,  in  an  action  for  running  down  a  vessel,  it  was  held  that  the 
plaintiff  could  not  recover  unless  the  injury  was  attributable 
entirely  to  the  fault  of  the  defendant.  If  the  plaintiff  were  partly 
in  fault,  and  by  care  might  have  avoided  the  accident,  he  cannot 
recover.  That  was  a  case,  too,  of  an  action  by  the  owner  of  goods 
sunk.  In  the  case  of  the  Woodrup  Sims,  2  Dodson  85,  a  case  in 
admiralty,  the  rules  are  also  given.  In  the  2d  vol.  of  the  Law 
Reporter  311,  is  another  admiralty  case — the  case  of  The 
De  Koch;  where  both  were  in  default,  and  the  court  ordered 
a  mutual  contribution.  De  Vaux  v.  Salvador,  4  Adolphus  & 
Ellis  420;  31  E.  C.  L.  Rep.  106,  recognises  this  rule  of 
the  court  of  admiralty ;  viz.,  that  the  whole  loss  is  to  be  added 
together,  and  equally  divided  among  the  owners.  Curtis's  Adm. 
Dig.  145,  in  a  note  to  the  case  of  the  Woodrop  Sims,  borrows  a 
note  from  the  17th  vol.  of  the  Law.  Mag.  330,  respecting  this  rule. 
1st.  That  no  authority  in  the  admiralty  recognises  it.  In  the  case 
of  Dodson,  "apportion"  does  not  mean  equally  divided.  2d.  Sup- 
posing the  greatest  loss  to  have  been  produced  by  the  one  whose 
fault  was  greatest,  the  rule  would  be  inequitable.  3d.  No  maritime 
writer  states  it  except  in  case  of  inscrutable  fault.  The  writer 
thinks  it  should  be  apportioned  according  to  the  degree  of  the 
damage  and  fault.  In  Butterfield  v.  Forrester,  11  East  (30,  it  was 
held  that  one  injured  by  obstruction  placed  in  the  highway,  if 
riding  immoderately,  cannot  recover.  Flower  v.  Adam,  2  Taunt. 
314.  In  Curtis's  Adm.  Dig.  10,  is  a  case  showing  that  the  admi- 
ralty of  the  United  States  has  jurisdiction  wherever  there  is  the 
flux  and  reflux  of  the  tide,  and  vessels  engaged  in  maritime  navi- 
gation. In  Venal  v.  Garner,  1  Cr.  &  Meeson's  Exch.  Rep.  21,  it 
was  held,  that  neither  party  can  recover  where  both  are  in  the 
wrong,  in  case  for  running  down  a  *ship.  Dunlap's  Ad.  r^oio 
Prac.  85  ;  2  Browne's  Civ.  &  Ad.  112.  The  admiralty  has  t 
jurisdiction  in  cases  of  shippers  of  goods.  17  Law  Mag.  327,  when 
fault  cannot  be  ascertained,  or  where  the  suffering  party  is  alone 
in  fault.  The  common  law  is,  that  where  both  are  in  fault,  there 
is  no  recovery,  as  when  it  cannot  be  ascertained.  If  ascertained  to 
be  mutual,  in  admiralty  it  is  apportioned.  As  regards  a  cargo 
damaged  by  collision,  even  a  sailor  comes  in  for  a  share,  there  is 
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a  right  to  a  share  in  the  valuation.  3  Kent's  Com.  231 ;  3  Hag- 
gard's Ad.  431.  If  it  is  a  joint  tort  by  the  owners  of  both,  and 
the  plaintiff  has  released  one,  that  is  a  release  of  all.  Part  of  the 
plaintiff's  claim  is  contribution  for  general  average,  (by  losing 
anchor,  &c.  in  consequence  of  collision),  in  their  last  count.  But 
their  owners  could  not  recover,  this  being  voluntary.  Mayhew  v. 
Boyce,  1  Stark.  N.  P.  C.  423 ;  2  E.  C.  L.  R.  454. 

Mr.  H.  Binney,  Jr.,  for  the  plaintiffs. 

If  the  fault  was  mutual,  there  was  no  fault  in  us,  the  shippers; 
we  had  a  right  of  action  against  the  owners  of  both,  and  we  selected 
the  true  cause.  It  is  a  tort  and  severable.  The  admiralty  cases 
are  cases  of  owners  suing.  The  common  law  only  requires  the 
plaintiff  to  be  free  from  fault.  Here  to  implicate  the  plaintiffs  you 
must  show  that  the  owners  were  the  master's  servants,  or  that  a 
relation  exists  which  implies  this.  In  Dodsori  85,  the  action  was 
by  the  owners,  who  had  control  over  the  management  of  the  vessel ; 
whereas  we  had  not.  This  is  a  common-law  case,  though  the 
admiralty  has  concurrent  jurisdiction.  De  Luvio  v.  Boit,  2  Gallison 
398.  The  English  cases  show  that  the  common  law  has  juris- 
diction. The  case  in  2  Law  Rep.  311,  was  an  action  by  the  owner. 
That  in  31  E.  C.  L.  R.  106,  was  a  question  between  ships.  And 
every  case  is  so  except  one.  That  in  11  East  60,  was  between 
parties.  In  2  Taunt.  314,  the  principle  stated  by  the  chief  justice 
is  not  law.  Venal  v.  Garner,  1  Cr.  &  Mees.  21,  was  a  case  of 
owners.  The  only  case  of  shippers  is  Vanderplank  v.  Miller,  22 
E.  C.  L.  R.  280,  and  it  would  seem  they  were  also  owners  of  the 
vessel.  In  Laffer  v.  Pointer,  12  E.  C.  L.  R.  oil,  it  is  said  that  the 
charterer  of  a  vessel,  i.  e.  he  who  charters  to  another,  is  not  liable 
to  one  injured,  not  freighters  of  goods.  Abbott  on  Ship.  83.  In 
torts  by  several,  plaintiffs  may  sue  some  or  all.  Law  v.  Mumford, 
14  Johns.  426 ;  Patton  v.  Gurny,  17  Mass.  182. 

Mr.  J.  R.  Ingersoll,  on  the  same  side. 

In  Mayhew  v.  Boyce,  the  plaintiff  himself  was  plainly  in  fault 
by  not  fastening  the  girth.  A  light  was  not  necessary  in  this  case ; 
there  was  light  enough  to  see,  and  that  is  shown  ;  and  that  they 
had  six  times  the  length  they  wanted.  This  point  about  general 
average  is  a  mere  trifle;  but  it  is  not  assigned  in  the  reasons,  nor 
was  it  suggested  at  the  trial,  where  we  might  have  struck  it  out. 
#9-1  qj  *So  as  to  the  release,  there  was  no  objection  at  the  trial. 
As  to  the  admiralty,  we  never  doubted  we  could  go  there ; 
but  the  defendant  ought  not  to  complain,  because  it  is  better  for 
him  that  we  went  into  a  court  of  common  law :  for  the  admiralty 
would  only  diminish  our  loss ;  whereas  a  court  of  common  law 
would  not  allow  us  to  recover  at  all,  where  there  was  any  fault  on 
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our  side.  But  no  objection  of  that  kind  was  made  at  the  trial. 
Karsby  v.  White,  21  Pick.  254,  shows  that  the  master  of  a  vessel 
is  not,  at  all  times,  to  have  a  light  in  a  harbor ;  it  depends  on 
circumstances. 

The  admiralty  jurisdiction  is  exclusive  only  in  question  of  prize 
or  no  prize.  Doug.  594 ;  3  Binn.  220 ;  1  Bay  470.  In  matters 
in  the  Instance  Court  of  Admiralty,  the  jurisdiction  is  not  exclusive, 
but  concurrent.  3  Dall.  19  ;  10  Wheat.  473  ;  10  Pet.  108.  Juris- 
diction over  torts.  3  Mass.  242  ;  Bee  51 ;  2  Gall.  308  ;  4  Mason 
380,  seduction  of  a  boy,  and  carrying  him  to  sea.  The  man  who 
puts  on  board  the  cargo  may  be  in  fault,  as  by  putting  igniting 
substances  on  board,  or  rotten  hides,  &c. ;  but  we  were  innocent, 
and  have  nothing  to  do  with  the  Thorn.  The  admiralty  doctrine  is 
impracticable,  inasmuch  as  it  would  confound  the  innocent  shippers 
with  the  two  defaulters.  The  injured  person  may,  at  common  law, 
select  the  man  who  injured  him,  as  in  the  common  cases  of  joint 
tort  feasors.  There  is  no  pretence  of  mutuality  as  respects  us.  In 
Sergeant's  Con.  Law  270  (202),  citing  4  Dall.  426,  it  is  laid  down, 
that  the  admiralty  courts  here  have  jurisdiction  in  maritime  torts 
committed  on  the  high  seas,  or  in  ports  and  harbors,  where  there 
is  a  flow  and  reflow  of  the  tide  ;  but  it  is  concurrent  with  the  com- 
mon law.  The  judiciary  act  of  the  United  States  saves  the  remedy 
at  common  law  in  vesting  admiralty  jurisdiction.  2  Chit.  Gen. 
Pr.  515;  Slocum  v.  Mayberry,  2  Wheat.  1;  10  Id.  108;  1 
Taunt.  568 ;  1  Holt's  N.  P.  359 ;  Bussey  v.  Donalson,  4  Dall. 
206  ;  1  Wash.  C.  C.  142  ;  Snell  v.  Rich,  1  Johns.  305.  The  right 
of  jurisdiction  attaches  where  the  suit  is  first  brought,  as  respects 
the  plaintiff.  In  6  Pet.  143,  we  find  reasons  why  parties  may  go 
into  admiralty  or  common  law.  2  Gall.  477 ;  1  Paine  180 ;  2 
P.  A.  Browne's  Rep.  335,  355. 

In  the  2d  place,  I  say,  we  have  nothing  to  do  with  the  conduct 
or  fault  of  the  two  ships.  We  are  third  persons,  disconnected, 
innocent  sufferers.  In  Warren  v.  Ins.  Co.,  14  Pet.  Ill,  the  case  of 
De  Vaux  v.  Salvador  is  overruled ;  and  it  is  decided  that  under- 
writers are  liable  for  average  losses  occasioned  by  a  collision.  The 
Insurance  Co.  here  are  in  reality  the  plaintiffs.  The  defendants 
were  the  proximate  cause,  which  is  enough.  It  is  no  answer  that 
another  does  a  foolish  thing ;  as  if  a  drunken  man  being  on  a  rail- 
road, the  conductor  runs  over  him  wilfully.  Here,  all  that  the  judge 
says,  is  that  if  the  defendants  had  time  to  avoid  the  collision,  but 
they  did  not  use  proper  exertion,  the  defendants  are  liable.  Jacobs 
on  Sea  L.  337.  The  damage  the  cargo  sustains  by  collision  is  par- 
ticular *average.  That  is,  it  takes  care  of  itself,  and  is  not  r*o9ft 
brought  into  contribution.  Jacobson  337,  a  ship  under  full  *- 
sail  is  liable.  In  the  Code  de  Commerce,  tit.  11,  §  437,  the  law  is 
thus  stated.  If  the  collision  is  fortuitous,  it  is  borne  by  the  sufferer. 
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If  by  fault  of  one,  by  him  who  caused  it.:  if  there  are  doubts,  it 
is  equally  shared.     Not  a  word  is  said  about  the  cargo. 

3.  The  verdict  is  right,  though  the  learned  judge  might  be  wrong 
in  a  principle  of  law ;  and  no  new  trial  will  be  granted.  Wakely  v. 
Hart,  6  Binn.  320.  If,  on  the  merits,  the  verdict  is  as  ought  to 
have  been,  the  court  will  not  disturb  it.  It  is  an  appeal  to  the  dis- 
cretion of  the  court,  and  the  question  is  whether  injustice  has  been 
done.  But  I  maintain  that  what  the  learned  judge  said  was  right; 
and  that  if  the  Thorn  was  in  default,  yet,  if  the  William  Henry  did 
not  use  proper  exertion  to  avoid  her,  when  she  could  turn  out  of 
the  way,  the  defendants  are  responsible.  She  had  only  to  try  to 
avoid  it ;  and  the  evidence  shows  there  was  ample  time  to  do  it ; 
and  she  chose  not  to  do  it,  and  the  collision  took  place  in  conse- 
quence of  this  neglect.  It  was  the  efficient  cause.  All  that  could 
be  added  to  the  Thorn  would  not  put  the  William  Henry  in  a  better 
state  to  avoid  the  blow.  And  this  was  what  Judge  Kennedy  left  to 
the  jury,  and  they  have  decided  it. 

Reply. 

I  don't  deny  that  the  common-law  courts  have  jurisdiction  ;  but 
I  assert  that  the  gravaman  in  this  case  is  proper  only  for  a  court 
of  admiralty.  We  say  that  in  a  common-law  court,  if  there  is 
fault  on  the  part  of  the  plaintiff,  he  can't  recover.  It  is  enough  for 
us  if  we  had  shown  that  there  was  some  evidence  that  the  plaintiff 
was  in  fault.  Does  the  circumstance  of  the  plaintiffs  being  owners, 
and  innocent,  differ  the  case  ?  Can  they  say  you  are  all  guilty, 
both  the  Thorn  and  William  Henry,  and  we  can  sue  you  as  tres- 
passers, jointly  or  severally  ?  But  the  ship  owners  are  owners  of 
this  cargo  pro  hac  vice ;  and  the  plaintiff  can't  implicate  it  in 
wrong,  and  yet  have  a  right  of  recovery.  If  a  bailee  sues,  and 
recovers,  the  bailor  can't,  and  vice  versa.  If  the  carrier  would  be 
barred,  can  the  shipper  recover  on  the  same  title,  and  for  the  same 
injury  ?  No  such  case  can  be  produced.  The  possession  by  the 
bailee  involves  the  bailor  in  all  the  consequences  of  the  default  of 
the  bailee.  6  Bac.  Ab.  564.  If  the  bailee  has  delivered  goods  to 
a  stranger,  the  bailor  can't  sue  for  them.  The  case  of  Vander- 
plank,  already  produced,  shows  the  principle  we  contend  for  ap- 
plied by  Lord  Tenterden.  Smith  v.  Smith,  2  Pick  621,  involves 
the  same  principle.  There  the  owner  of  the  horse  was  innocent. 
Bac.  Ab.  tit.  Trover,  C.  (last  ed.)  804.  If  either  bailee  or  bailor 
recover  in  trover,  the  other  is  ousted  out  of  his  action.  The  vis 
inertice  of  the  Thorn  was  much  increased  by  the  cargo ;  without  it 
she  might  have  veered  by  the  blow.  They  are  not  jointly  liable  ; 
*qoi"|  there  was  no  concert  or  community  of  design  *or  act.  If 
J  they  were,  (as  is  now  first  suggested)  then  their  release  bars 
them.  As  to  general  average,  there  are  two  express  counts  for 
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cable  lost,  and  other  damage,  for  which  the  plaintiffs  had  to  con- 
tribute $200.  If  they  did  not  participate,  (as  they  say)  yet  they 
claim  under  the  owners  of  the  Thorn.  But  if  the  owners  of  the 
Thorn  got  in  by  negligence  of  theirs,  of  any  sort,  they  could  not 
recover  of  the  shippers.  They  could  not  recover  of  the  William 
Henry.  Yet  this  was  included  in  the  verdict.  The  verdict  was 
against  the  evidence.  All  agree  that  the  Thorn  was  in  thirty  feet 
water;  therefore  in  the  channel.  There  was  no  night  watch  at  the 
time  to  sheer  off.  Doubtful  if  the  light  was  visible;  the  place  was 
improper.  In  the  William  Henry  all  were  on  the  look-out.  The 
800  feet  at  nine  miles  an  hour,  took  one  minute.  The  passenger 
proves  an  order  by  the  mate,  to  his  steersman,  and  again  to  the 
other  vessel.  But  it  did  not  reach  the  pilot's  ear.  The  pilot 
swears  he  did  not  see  the  vessel,  owing  to  there  being  no  light ; 
and  there  was  no  time  to  repeat  the  order. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  an  undoubted  rule,  that,  for  a  loss  from 
mutual  negligence,  neither  party  can  recover  in  a  court  of  common 
law ;  and,  so  general  is  it,  that  it  was  applied  in  Hill  v.  Warren,  3 
Stark.  377 ;  s.  C.  E.  C.  L.  R.  390,  to  the  negligence  of  agents, 
respectively  appointed  by  the  parties  to  superintend  the  taking 
down  of  a  party-wall.  Courts  of  admiralty,  indeed,  decree  accord- 
ing to  the  circumstances,  so  as  to  apportion  the  loss  ;  but  certain  it 
is,  that  a  court  of  law,  whether  for  its  inability  to  adapt  its  judg- 
ment to  the  merits  of  such  a  case,  or  whether  for  any  other  cause, 
refuses  to  interfere  at  all.  It  has  been  pressed  upon  us,  however, 
that  though  such  be  the  rule  betwixt  owners  of  coasting  vessels  or 
wagons,  it  is  because  seamen  and  wagoners  are  the  servants  of  their 
employers,  and  have  consequently  power  to  affect  them  by  their 
acts ;  that  a  carrier  is  not  the  servant  of  his  employer,  but  an  inde- 
pendent contractor ;  and  that  there  is  no  more  privity  betwixt  the 
owner  of  the  vehicle  and  the  owner  of  the  goods,  than  there  is 
betwixt  the  owner  of  a  stage-coach  and  a  passenger  in  it,  who 
may,  it  is  said,  have  an  action  against  the  owner  of  another  coach 
driven  carelessly  against  it  to  his  hurt,  without  regard  to  the  ques- 
tion of  negligence  betwixt  the  drivers.  The  argument  is  plausible, 
but  the  authorities  are  against  it.  Vanderplank  v.  Miller1  was  the 
very  case  of  an  action  by  the  owners  of  goods  damaged  by  collision ; 
and  Lord  Tenterden,  without  adverting  to  the  supposed  distinction 
betwixt  them  and  the  carrier,  directed  that,  if  there  was  want 
of  care  on  both  sides,  the  plaintiffs  could  not  recover.  The  force  of 
the  decision  is  attempted  to  be  e,vaded  by  supposing  the  owners  of 
the  goods  to  have  been  their  own  carriers ;  but  nothing  in  the 

|| '  22  E.  C.  L.  280 ;  1  M.  &  M.  169.H 
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report  gives  color  to  such  a  supposition ;  and  owners  of  both  goods 
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and   vessel    would   scarce  have   *brought  their  action   for 
damage  to   the  goods  alone.     That  case,   therefore,  is  in 


point;  and  though  it  was  ruled  at  Nisi  Prius,  the  counsel  seem  to 
have  been  satisfied  with  the  verdict.  To  the  same  purpose  is 
Smith  v.  Smith  ;l  the  difference  being  that  the  person  who  had  the 
horse  in  charge  at  the  time  of  the  injury,  was  not  a  carrier,  but  a 
bailee  for  hire.  Still  he  was  no  more  than  a  carrier,  the  owner's 
servant ;  nor  was  he  less  liable,  on  the  contract,  for  actual  negli- 
gence. But  the  principle  is  founded  in  reason  as  well  as  authority. 
There  is  at  least  privity  of  contract  betwixt  a  merchant  and  his 
carrier ;  and  the  former,  when  he  commits  the  management  and 
direction  of  his  goods  to  the  latter,  giving  him,  as  he  does,  authority 
to  labor  and  traval  about  the  transportation  of  them,  necessarily 
constitutes  him,  to  some  extent,  his  agent;  and  this  inference  is 
sanctioned  by  judicial  decision.  In  Bedle  v.  Morris,  Cro.  Jac.  224, 
an  owner  of  goods  stolen  from  a  carrier  at  an  inn,  was  allowed  to 
maintain  an  action  for  them  against  the  innkeeper ;  and  as  the 
latter  is  liable  only  for  things  infra  hospitium,  and  to  passengers 
and  wayfaring  men,  as  was  ruled  in  Cayle's  Case,  8  Rep.  63,  it 
follows  that  the  action  was  maintained  not  on  the  right  of  property, 
but  on  the  relation  of  innkeeper  and  guest;  and  that  the  owner,  to 
bring  himself  within  it,  was  allowed  to  treat  the  carrier  as  his 
substitute.  It  will  not  be  pretended  that,  had  the  inkeeper's  vigi- 
lance been  put  asleep  by  misrepresentation  of  the  carrier  in  respect 
to  the  value  of  the  goods,  it  might  not  have  been  set  up  in  bar  of 
the  action ;  yet  that  would  have  made  the  owner  liable  to  the  con- 
sequences of  the  carrier's  deceit.  Neither  will  it  be  pretended 
that  an  owner  could  recover  for  special  damage,  occasioned  by  gross 
negligence  of  the  carrier  in  suffering  the  goods  to  be  tumbled  into 
a  trench  cut  across  the  highway ;  for  that  would  make  the  author 
of  a  public  nuisance  answer  for  a  private  wrong  which  he  did  not 
commit;  yet  if  the  owner  were  not  to  be  affected  by  the  carrier's 
negligence,  such  an  action  might  be  maintained  on  the  right  of 
property.  So  far  has  the  owner's  responsibility  been  carried  in 
every  species  of  bailment,  that,  where  beasts  in  the  custody  of 
another  who  does  not  appear  to  have  been  his  servant,  were  suffered 
to  commit  a  trespass,  the  owner  of  them  was  held  to  answer  for  it. 
Viner,  Trespass,  B.  pi.  1.  The  case  put  of  injury  to  a  passenger 
from  a  collision  of  stage-coaches,  wants  the  essential  ingredient  of 
bailment  to  complete  its  analogy  to  the  present;  but  I  am  not  pre- 
pared to  admit  that  even  he  could  have  an  action  for  mutual  negli- 
gence against  any  one  but  him  to  whose  care  he  had  committed  his 
person.  A  carrier  is  liable  to  his  employer  at  all  events;  and  to 

|| '  2  Pick.  621.|| 


1840.]  OF  PENNSYLVANIA.  322 

[Simpson  v.  Hand.] 

make  his  associate  in  misconduct  answerable  for  all  the  consequences 
of  it,  would  make  one  wrongdoer  respond,  in  ease  of  another,  for 
an  injury  that  both  had  committed.  It  is  more  just  that  the  carrier 
should  answer  to  his  employer,  rather  than  one  in  whom  the 
employer  had  reposed  no  confidence.  What  remains,  then,  is  to 
inquire  whether  there  was  evidence,  in  the  case  *before  us,  r*q9q 
of  mutual  negligence  in  the  conduct  of  those  who  had  the  *• 
vessels  in  charge. 

That  there  was  carelessness  on  board  the  William  Henry  was 
proved  .by  her  own  crew.  The  pilot  testified  explicitly  that  the 
accident  would  not  have  happened  if  the  mate,  who  was  on  the  look- 
out, had  done  what  was  palpably  his  duty.  The  Thorn  was  per- 
ceived when  she  was  at  the  distance  of  nearly  three  hundred 
yards;  yet,  though  he  called  out  to  starboard  the  helm,  the  order 
was  neither  responded  to  nor  repeated.  He  said  further,  that  the 
mate  gave  him  no  intimation  of  the  Thorn's  presence  till  she  was 
struck ;  and  that  had  he  done  so  while  she  was  distant  twice  the 
length  of  his  own  vessel,  he  could  have  cleared  her.  The  mate 
himself  says  that  he  gave  no  intimation  to  the  pilot  at  all ;  arid 
that  his  call  was  to  the  man  who  was  supposed  to  have  the  Thorn 
in  charge.  It  was,  then,  gross  negligence  in  him  to  recur  to  a 
measure  so  uncertain,  in  exclusion  of  that  which  was  the  most  nat- 
ural, easy  and  proper.  To  avoid  every  chance  of  accident  from 
the  probable  drowiness  of  the  ancbor-watch,  he  ought  to  have 
given  the  order  to  the  steersman  of  his  own  vessel,  known  to  be  on 
the  alert.  Even  had  it  been  certain  that  the  anchor-watch  was 
equally  so,  he  was  bound  to  know  that  a  vessel  at  anchor  could  not 
be  so  readily  got  out  of  the  way,  as  it  could  be  cleared  by  another 
in  motion  ;  and  it  was  his  duty  to  take  his  measures  accordingly. 
Such  was  the  evidence  of  negligence  on  board  the  William  Henry  ; 
and  what  was  the  evidence  of  it  or  board  the  Thorn  ? 

There  were  three  points  of  fact  to  which  the  attention  of  the 
jury  was  at  first  directed,  but  from  which  it  was  unfortunately 
withdrawn  in  the  sequel.  The  Thorn's  position  in  relation  to  the 
channel;  the  burning  of  a  signal  light  aboard  of  her;  and  the 
conduct  of  her  anchor-watch.  As  regards  two  of  them,  her  posi- 
tion and  light,  there  was  a  conflict  of  evidence.  Four,  of  the  six 
persons  who  composed  her  crew,  testified  that  she  was  anchored 
out  of  the  thoroughfare  or  customary  track;  that  the  mate  set  an 
anchor-watch ;  and  that  he  placed  a  signal  lantern  in  the  peak 
halliards.  This  was  before  the  crew  retired  to  their  berths ;  but 
the  point  of  time  material  to  the  question  was  the  instant  of  the 
collision,  and  what  was  the  state  of  things  then  ?  The  plaintiffs' 
witnesses  asserted  that  the  light  was  burning  in  its  place  when  they 
came  upon  deck,  a  few  moments  after  the  shock ;  while  those  on 
the  adverse  part,  including  one  of  the  Thorn's  crew,  testified  that 

6  W BARTON— 21 
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no  such  thing  was  visible,  and  that  they  would  have  seen  it  had  it 
been  there.  Again,  the  defendants'  witnesses  testify  that  the 
Thorn  was  lying  in  the  very  middle  of  the  channel ;  a  fact  ren- 
dered, probable  by  the  depth  of  the  water ;  and  if  she  were  lying 
there  without  a  light  to  mark  her  position  and  presence,  she  had 
not  used  those  precautions  which  prudence  required.  It  was, 
indeed,  ruled  in  Carsly  v.  White,  21  Pick.  254,  that  there  is%  no 
*3941  ru^e  °^  Pos^^ve  prescription  like  the  ordinance  of  Oleron, 
J  or  *any  general  usage,  which  requires  a  light  to  be  con- 
stantly exhibited  in  the  night  time  by  a  vessel  at  anchor  in  a  har- 
bor ;  and  that  whether  the  omission  of  it  be  negligence  to  bar  an 
action  for  a  collision,  must  depend  upon  the  impression  made  by 
the  circumstances  on  the  minds  of  the  jury.  A  vessel  is  doubtless 
not  bound  to  show  a  light  when  she  is  moored  out  of  harm's  way  ; 
but  vessels  run  at  all  hours  on  the  Delaware ;  and  it  was  proved  to 
be  a  custom  of  the  river  to  set  a  light  in  nights  of  unusual  dark- 
ness ;  and  though  there  is  no  positive  law  to  inforce  it,  the  neglect 
of  it  must  give  a  false  confidence  to  an  approaching  vessel  which 
she  would  not  feel  if  there  was  no  custom  at  all.  In  such  circum- 
stances, a  want  of  conformity  to  the  custom  is  an  allurement  to 
disaster.  Indeed,  the  hoisting  of  a  light  is  a  precaution  so  im- 
periously demanded  by  prudence,  that  I  know  not  how  the  omission 
of  it  could  be  qualified  by  circumstances,  any  more  than  could  the 
leaving  of  a  crate  of  china  in  the  track  of  a  railroad  car ;  or  how 
it  could  be  considered  otherwise  than  as  negligence  per  se. 

Betwixt  the  stories  of  those  who  spoke  of  the  conduct  of  the 
anchor-watch,  there  can  scarce  be  said  to  have  been  a  difference. 
The  pilot  testified  that  he  ran  forward  at  the  time  of  the  collision, 
and  that  no  person  was  then  on  the  Thorn's  deck.  Evans,  the 
passenger,  said  the  same;  and  he,  as  well  as  the  mate,  declared 
that  the  first  man  they  saw  on  board  of  her,  was  in  the  act  of 
coming  out  of  the  cabin.  McCracken,  who  was  one  of  the  Thorn's 
crew,  deposed  that  neither  light  nor  watch  had  been  set ;  that  the 
crew  at  the  time  of  the  disaster,  were  asleep  in  their  berths;  that 
he  and  Joe,  the  reputed  anchor- watch,  slept  together  in  the  fore- 
castle ;  and  that  being  roused  by  the  jar,  they  got  on  deck  through 
the  scuttle,  where  they  found  that  no  one  had  preceded  them.  In 
addition,  no  one  pretended  that  an  answer  was  returned  when  the 
Thorn  was  hailed.  On  the  other  side,  the  master  of  the  Thorn 
testified  that  when  he  came  up,  he  found  Joe  on  deck ;  the  mate 
said  the  first  man  he  saw  on  deck  was  Joe  ;  and  Hess,  the  seaman, 
said  that  he  found  Joe  on  deck  forward.  Now  this  may  have  befcn 
perfectly  true,  and  yet  Joe  may  have  been  asleep  when  his  services 
were  wanted ;  nor  is  it  at  all  inconsistent  with  the  testimony  on 
the  other  side.  The  only  witness  who  pretended  to  say  where  he 
was  at  the  time  of  the  collision,  said  that  he  was  not  at  his  station  ; 
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and  Joe  himself  was  not  called  to  contradict  him.  Now,  though 
the  rule  is  that  a  vessel  in  motion  is  bound  to  shape  its  course  so 
as  to  pass  another  at  rest,  if  need  be,  without  its  co-operation,  it 
seems  to  be  the  custom  of  the  Delaware  for  the  crew  of  a  vessel, 
at  anchor  in  the  stream,  to  give  such  a  shear  as  may  prevent  a 
vessel  in  the  act  of  passing,  from  running  foul  of  it  in  case  of 
accident.  Had  that  been  done  in  this  instance,  the  disaster  would 
have  been  escaped  ;  and  though  the  want  of  co-operation  did  not 
justify  the  mate's  negligence  in  not  taking  his  measures  so  as  not 
to  need  it,  *it  would  fix  an  imputation  of  negligence  on  the  r*q9c 
Thorn  to  show  her  anchor-watch  was  not  at  his  station  in  L 
time  to  afford  it. 

Instead,  then,  of  being  told  that,  notwithstanding  the  Thorn  may 
have  been  deficient  in  any,  or  all,  of  the  preceding  particulars,  the 
plaintiffs  would  be  entitled  to  recover  if  she  was  perceived  on  board 
of  the  William  Henry  in  time  to  be  avoided,  the  jury  ought  to 
have  been  told  that  if  she  was  moored  in  the  channel,  without  a 
light  burning  at  the  time ;  or  that  if  her  watch  was  not  present, 
and  did  what  is  customary  on  such  occasions,  her  people  were 
obnoxious  to  such  a  charge  of  negligence  as  would  bar  the  action  ; 
and  that  the  burthen  of  proof  lay  on  the  plaintiffs. 

New  trial  granted. 

Cited  by  counsel,  9  W.  &  S.  72 ;  9  Barr  149 ;  2  Jones  84 ;  8  Harris  501 ; 
9  Id.  208  ;  12  Id.  467 ;  4  Wright  405 ;  6  P.  F.  Smith  207. 

Cited  by  the  court,  5  W.  &  S.  525  ;  7  Harris  304 ;  and  commented  on  and 
followed.  10  Wright  163. 

See,  also,  6  Casey  460 ;  9  Id.  323. 

||  For  an  injury  resulting  from  mutual  negligence  of  plaintiff  and  defend- 
ant, no  action  lies,  for  the  damage  cannot  be  apportioned  :  Stiles  r.  Geesey, 
21  Smith  439.  If  the  plaintiff's  negligence  only  remotely  contributed  to  the 
injury,  he  is  not  barred :  Pass.  Ry.  Co.  v.  Boudrou,  11  Norris  475  ;  so  if  it 
only  swelled  the  damage  :  Gould  ».  McKenna,  5  Id.  297. 

The  plaintiff  must  show  a  prima  facie  cause  of  action  arising  exclusively 
from  the  negligence  of  the  defendant,  before  the  latter  need  answer :  Waters 
v.  Wing,  9  Smith  211.  After  such  cause  of  action  is  shown,  the  burden  if 
on  the  defendant  to  establish  negligence  on  the  part  of  the  plaintiff:  Penna. 
Co.  v.  Bently,  16  Id.  30.  Negligence  of  a  plaintiff  contributing  to  the 
injury  complained  of,  is  matter  of  defence,  and  ordinarily  the  burden  of 
proving  it  is  on  the  defendant :  Mallory  ».  Griffey,  4  Norris  275  ;  Brown  v. 
Gilmore,  11  Id.  40. 

If  a  passenger  on  a  carrier  vehicle  be  injured  by  a  collision  between  carrier 
and  a  third  person,  and  the  two  latter  were  mutually  negligent,  the  carrier 
only  must  respond.  If  the  carrier's  negligence  did  not  directly  contribute, 
and  the  third  party's  negligence  was  the  proximate  cause,  then  he  must 
respond:  Lockhart  ».  Leichtenthaler,  10  Wr.  151  ;  Ry.  v.  Boyer,  1  Out.  91 ; 
Forks  v.  King,  2  W.  N.  C.  653 ;  but  see  Mann  v.  Weiand,  4  Id.  6.|| 

END  OF  DECEMBER  TERM,  1840. 
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The  Southwark  Insurance  Company  against  Knight. 

IN   ERROR. 

1.  A  party  who  offers  in  evidence  a  deposition  taken  on  his  behalf,  must 
read  the  whole,  and  cannot  select  portions  and  omit  others,  on  the  ground 
that  the  parts  omitted  are  properly  rebutting  evidence. 

6.  And  if  he  be  permitted  by  the  court  to  read  portions  only  of  a  deposi- 
tion on  this  ground,  the  irregularity  is  not  cured  by  an  offer  made  by  his 
counsel,  in  summing  up,  to  read  the  parts  which  had  been  omitted;  espe- 
cially if,  after  objection  by  the  counsel  on  the  other  side,  the  offer  is  with- 
drawn. 

THIS  case  came  before  the  court  on  a  writ  of  error  to  the  District 
Court  for  the  City  and  County  of  Philadelphia. 

In  the  court  below,  Charles  J.  Knight  brought  an  action  of 
covenant  against  The  Southwark  Fire  Insurance  Company,  of  the 
county  of  Philadelphia,  upon  a  policy  of  insurance  executed  by  the 
defendants. 

*OOQ-|       *The  cause  came  on  for  trial  before  Pettit  (President), 

-•  on  the  6th  of  May  1840,  when  the  plaintiff  having  given 

certain  testimony,  offered  to   read  in  evidence  certain  parts  of 

the   deposition  of  Phineas   D.    Crosby;    to  wit,  those  parts  of 
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the  deposition  only  which  were  included  in  brackets  ;  and  to  reserve 
the  remaining  parts  of  the  deposition  for  use  as  rebutting  evidence. 
The  counsel  for  the  defendants  objected  to  the  reading  of  any 
portion  of  the  deposition  unless  the  whole  was  read ;  but  the  court 
overruled  the  objection,  and  permitted  the  plaintiffs  counsel  to  read 
such  portions  of  the  deposition  as  are  included  in  brackets,  and  to 
reserve  any  right  he  might  have  to  offer  the  remaining  parts  of  the 
deposition  as  rebutting  evidence;  the  learned  judge  remarking  that 
he  would  not  anticipate  what  would  be  the  decision  should  such 
offer  be  made.  To  which  decision  the  counsel  for  the  defendants 
excepted.  The  plaintiff's  counsel  then  read  such  portions  of  the 
deposition  as  are  included  in  brackets,  as  follows,  to  wit : 

["  Phineas  D.  Crosby,  a  witness  produced  by  the  plaintiff,  being 
duly  sworn,  doth  depose  and  say,  I  shall  be  twenty-two  years  of 
age  in  November  next ;  and  reside  in  Danbury,  Connecticut.  I 
was  book-keeper  and  clerk  for  Knight,  and  was  well  acquainted 
with  the  clothing  business  generally.  I  was  with  Knight  about 
eight  months,  ending  about  September,  1836.  During  the  time  I 
was  there,  I  should  think  three- fourths  of  the  goods  were  manufac- 
tured by  himself;  I  mean  three- fourths  of  the  whole  stock  at  the 
time  when  he  purchased  the  goods  over  three-fourths  were  unmanu- 
factured ;  and  he  manufactured  that  which  was  not  manufactured, 
which  had  been  cut  in  New  York.  I  should  think  it  would  cost 
about  fifty  per  cent,  to  manufacture  clothing  generally,]  which  does 
not  show  on  his  books  at  all.  [I  should  think  the  profits  on  his 
goods  generally  were  twenty-five  per  cent.]  From  the  appearance 
of  the  books  I  should  think  that  they  were  very  irregularly  kept 
after  I  left.  I  should  think  Mr.  Knight  was  not  competent  to  keep 
a  set  of  books  regularly.  He  had  a  large  store  and  kept  a  good  as- 
sortment of  clothing.  The  store  was  well  filled  when  I  left.  [He 
did  not  sell  a  great  many  goods.]  1  have  examined  the  books  of 
Mr.  Knight  thoroughly  all  through  ;  and  as  they  appear  now,  the 
invoice  of  all  the  goods  received  by  him  amounted  to  $16,716.54, 
and  the  whole  amount  of  sales  made  by  him  appears  from  the  books 
to  have  been  $9569.04  ;  this  does  not  show  the  amount  in  the  store 
by  fifty  per  cent.  ;  I  mean  half  as  much  again  as  I  have  stated. 
[Up  to  the  time  that  I  left,  I  should  think  that  three-fourths  of  the 
goods  were  manufactured  by  Mr.  Knight ;  after  they  were  thus 
manufactured  they  were  worth  one-half  more,]  which  does  not  appear 
on  the  books.  So  far  as  I  know  the  entries  on  the  invoice  book  A, 
to  page  80,  are  correct ;  and  the  goods  stated  were  received  by  Mr. 
Knight.  [The  goods  received  from  New  York  were  not  manufac- 
tured ;  I  *mean  not  made  up.  I  think  no  goods  received  by  r*onq 
Knight  were  made  up  ;  but  he  might  have  received  some ;  * 
very  few  that  were  made."] 

Cross-examined  by  F.  A.  Raybold,  Esq. — "  The  money  paid  for 
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making  up  the  goods  does  not  appear  on  Knight's  books ;  we 
charged  the  money  ;  we  gave  them  orders  on  Hill  &  Howe ;  we 
paid  them  also." 

The  plaintiff's  counsel  then  gave  certain  other  depositions  in 
evidence,  and  closed  his  case. 

The  defendant's  counsel  then  called  upon  the  plaintiff's  counsel 
to  say  whether  it  was  intended  to  give  in  evidence  the  books  kept 
by  the  plaintiff;  to  which  the  plaintiff's  counsel  replied  that  the 
plaintiff  did  not  intend  to  give  them  in  evidence  as  part  of  the  plain- 
tiff's case :  but  that  the  books  were  at  hand  and  ready  to  be  pro- 
duced for  use  by  the  defendants  whenever  the  defendants'  counsel 
should  make  his  call  for  them  under  his  notice,  which  he  had  given 
to  the  plaintiff  to  produce  them  upon  the  trial. 

The  defendants'  counsel  then  stated  that  they  offered  no  evidence; 
whereupon  under  the  rule  of  the  court,  the  counsel  for  the  plaintiff 
addressed  the  jury,  and  was  followed  by  the  counsel  for  the  defend- 
ants. In  the  course  of  the  address  of  the  plaintiff's  counsel  to  the 
jury,  he  offered  to  read  such  parts  of  the  deposition  of  P.  D.  Crosby, 
as  had  not  before  been  read.  The  defendants'  counsel  being  asked 
by  the  court  if  he  objected,  said  that  he  hoped  the  defendants' 
counsel  would  not  be  put  to  an  objection  this  time.  The  judge 
remarked,  that  unless  an  objection  were  made,  the  parts  of  the 
deposition  now  offered  might  be  read ;  and  that  if  objection  were 
made,  the  court  would  consider  it.  The  defendants'  counsel 
thereupon  did  object.  The  plaintiff's  counsel  then  said  that  he  did 
not  press  the  reading ;  and  the  omitted  parts  of  the  deposition 
were  not  read ;  no  further  decision  on  the  subject  being  made  by 
the  court. 

The  plaintiff  obtained  a  verdict ;  and  this  writ  of  error  was 
taken. 

The  following  error  was  assigned  : 

"  That  the  court  below  erred  in  permitting  the  counsel  for  the 
plaintiffs  below,  to  read  in  evidence  to  the  jury  parts  or  abstracts  of 
the  deposition  of  Phineas  D.  Crosby." 

Mr.  Raylold  and  Mr.  Meredith,  for  the  plaintiffs  in  error. 

By  a  rule  of  the  District  Court,  if  the  defendant  offers  no  evi- 
dence, the  plaintiff's  counsel  goes  on,  and  the  defendant  has  the 
conclusion.  Under  this  rule  the  defendants  went  on.  The  plain- 
tiff's offer,  if  it  had  been  in  time,  might  have  sufficed ;  but  it  was 
*3301  not  ^  a^ter  the  address  to  the  jury  had  commenced,  and  the 
'  defendant's  witnesses  *were  gone  away.  We  alleged  that 
the  books  would  contradict  the  witness ;  and  when  what  he  said  as 
to  the  books  was  left  out,  our  testimony  could  not  be  produced. 
D'Homergue  v.  Morgan,  3  Whart.  26,  settles  the  rule  that  parts  of 
depositions  can't  be  read.  Here  the  parts  read  contained  mutilated 
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sentences,  and  even  excluded  cross-examination,  and  matters  not 
rebutting.  It  is  not  a  matter  of  discretion  with  the  court,  after  the 
counsel  have  begun  to  speak.  In  Frederick  v.  Gray,  relied  upon 
on  the  other  side,  the  witness  was  brought  in  by  attachment,  without 
the  party  being  in  fault.  Here  the  evidence  was  in  the  plaintiff's 
hands,  to  do  with  it  what  he  pleased.  There  was  no  permission  given 
by  the  court  below  •  the  evidence  was  withdrawn  by  the  plaintiff 
after  our  objection." 

Mr.  0.  Ingersoll,  contra. 

The  parts  omitted  were  at  first  reserved  for  rebutting  evidence, 
which  they  certainly  were  in  their  nature.  The  defendant  gave 
no  evidence ;  so  the  plaintiff  could  not  use  them  as  rebutting ;  but 
he  did  all  he  could  by  offering  to  read  them  afterwards.  This  was 
within  the  discretion  of  the  court.  Frederick  v.  Gray,  10  S.  &  R. 
182.  The  parts  omitted  were  afterwards  excluded  on  the  defend- 
ants' objection.  They  gave  no  evidence,  and  therefore  could  not 
have  dismissed  witnesses.  In  D'Homergue  v.  Morgan,  evidence 
was  admitted  after  the  case  was  closed.  Here  the  parts  left  out 
were  irrelevant. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  was  certainly  error  in  the  court  below  to 
permit  the  plaintiff  to  select  portions  of  the  depositions  of  a  wit- 
ness taken  by  himself,  to  be  read  in  evidence  on  the  trial,  and  to 
omit  other  parts  of  the  same  deposition.  It  seems  to  be  the  same 
thing  as  striking  out  parts  of  the  examination  of  a  witness  sworn 
in  the  cause  at  the  bar,  at  the  request  of  the  party  who  called  and 
examined  him.  This  could  not  be  permitted.  The  party  who  ex- 
amines a  witness  must  be  considered  as  presenting  the  whole  as 
equally  authentic,  and  is  estopped  from  denying  the  competency  of 
any  part  of  his  evidence.  He  cannot  even  discredit  his  own  wit- 
ness, though  he  may  prove  the  facts  to  be  otherwise  than  as  stated 
by  him.  Stockton  v.  Demuth,  7  Watts  39. l  When  a  deposition 
has  been  taken,  the  party,  therefore,  who  offers  it,  must  read  the 
whole.  If  parts  of  it  be  manifestly  irrelevant,  they  may,  on  that 
ground,  be  omitted,  under  the  direction  of  the  court :  that  how- 
ever, is  not  the  privilege  of  the  party,  but  the  exercise  of  a  duty 
by  the  court,  for  the  despatch  of  business,  and  saving  of  time  and 
trouble. 

But  it  is  contended  that  the  plaintiffs,  offered,  afterwards,  in  the 
summing  up,  to  read  the  parts  of  the  deposition  which  had  been 
*struck  out,  and  that  the  defendant's  objection  to  it  cured  r#ooi 
the  previous  irregularity.     I  do  not,   however,   think  so.   *- 

1  See  6  W.  &  S.  288. 
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The  time  when  the  offer  was  made  might  have  exposed  the  defend- 
ant to  difficulty  and  danger  from  the  absence  of  his  witnesses,  and 
the  course  of  defence  he  had  been  obliged  to  adopt.  Besides,  the 
plaintiff,  after  the  defendant's  objection,  withdrew  his  offer,  by 
which  the  matter  was  left  in  statu  quo.  Had  the  plaintiff  persisted 
in  his  offer,  the  court  must  have  admitted  or  rejected  it ;  and  if 
they  had  rejected  it,  (which  it  is  very  possible  they  might  have 
done),  the  defendant  could  have  rested,  as  he  does  now,  on  his 
original  bill  of  exceptions. 

For  these  reasons  we  think  the  judgment  must  be  reversed,  and 
a  venire  facias  de  novo  be  awarded. 

Judgment  reversed,  and  venire  de  novo  awarded.  - 

Cited  by  the  court,  4  W.  &  S.  175  ;  2  Jones  32;  3  P.  F.  Smith  494. 
||  If  a  deposition  he  taken  by  one  party,  it  is  competent  for  the  other  to 
read  such  portions  as  he  selects:  Calhoun  v.  Hays,  8  W.  &  S.  127. || 
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Allshouse  against  Earn  say. 

IN    ERROR. 

1.  The  presumption  of  the  law  is,  that  a  contract  is  intended  to  be  per- 
formed in  the  place  or  country  in  which  it  is  made,  if  there  be  not  an  express 
agreement  or  necessary  implication   that  it  is  to  be  performed  elsewhere  ; 
and  when  even  such  understanding  is  not  apparent,  the  law  of  the  contract 
is  the  law  of  the  place  where  it  was  made. 

2.  On  a  contract  made  in  one  state  of  the  Union  for  the  payment  of  money, 
the  debtor  is  not  bound  to  go  to  another  state  to  tender  the  money  to  the 
creditor. 

3.  Where  A.,  residing  in  Pennsylvania,  had  obtained  a  judgment  against 
B.,  who  resided  in  New  Jersey,  and  the  defendant,  who  also  resided  in  New 
Jersey,  made  a  verbal  promise  to  pay  the  money  for  B.  if  A.  would  wait  a 
certain  time :  it  was  held,  that  this   promise  was  void  under  the  Statute  of 
Frauds  of  New  Jersey,  and  that  an  action  could  not  be  maintained  upon  it 
against  the  defendant  in  the  courts  of  Pennsylvania. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county. 
*This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  in  an  action  brought  by  Adam  Ramsay  against 
John  M.  Allshouse. 

The  following  case  was  stated  for  the  opinion  of  the  court  below. 

"On  the  trial  of  this  cause  before  the  justice,  Jacob  Winters, 
Esq.,  on  behalf  of  the  plaintiff,  testified :  "  That  he  was  a  justice 
of  the  peace  in  Warren  county,  New  Jersey,  where  the  defendant 
also  resides.  That  the  plaintiff  had  obtained  judgment  before  him 
against  one  Jacob  Vannata,  for  eighteen  dollars  debt,  and  eighty- 
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two  cents  costs,  and  directed  the  witness  to  issue  execution  by  a 
certain  day.  That  on  that  day  he  called  on  the  defendant,  with 
whom  Vannata  lived,  and  requested  the  defendant  to  pay  the 
money  for  Vannata,  who  was  working  for  him,  and  save  him  the 
costs.  He  refused  then,  alleging  that  he  was,  in  all  probability, 
then  behind  and  in  debt  to  him  ;  but  said  if  Ramsay  would  wait 
three  months,  to  the  first  of  August,  he  (the  defendant),  would  pay 
him  the  money  ;  the  witness  replied  that  he  would  see  the  plaintiff 
that  day,  he  expected,  and  he  would  let  him  know.  That  he  saw 
the  plaintiff,  and  told  him,  who  said  "he  would  do  it,  provided  he 
would  positively  pay  the  money  at  the  expiration  of  three  months." 
The  witness  testified  he  told  this  to  the  defendant,  who  said  he 
would;  the  witness  requested  a  due  bill  from  the  defendant,  which 
he  refused,  alleging  that  his  word  was  as  good  as  his  bond.  On 
the  first  of  August  the  witness  requested  payment  of  the  defendant, 
who  replied,  he  couldn't  then.  "  Ramsay  told  me  to  ask  him 
again  ;  I  did  so,  and  he  said  he  would  not  pay  at  all.  This  con- 
versation with  Allshouse  all  took  place  in  New  Jersey,  where  all 
the  parties  lived  but  the  plaintiff,  who  had  shortly  before  removed 
to  Pennsylvania.  Allshouse  was  at  that  time  in  partnership  with 
one  Peter  A.  Miller.  Vannata,  I  expect,  was  at  work  for  the  part- 
nership, though  I  don't  know." 

In  the  state  of  New  Jersey  there  was  at  the  time  of  the  above 
transactions,  and  still  is  in  force  there,  an  act  of  the  legislature  of 
that  state,  entitled,  "  An  act  for  the  prevention  of  frauds  and  per- 
juries," passed  the  26th  of  November  1794,  the  fourteenth  section 
of  which  is  in  these  words,  "  No  action  shall  be  brought,  whereby 
to  charge  any  executor  or  administrator  upon  any  special  promise, 
to  answer  damages  out  of  his  own  estate,  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriages  of  other  persons,  &c.,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person,  thereunto  by  him  or  her  lawfully 
authorized." 

Although  the  defendant  denies  that  he  promised,  as  the  witness 
has  detailed,  and  believes  that  he  was  misunderstood  by  the  esquire ; 
yet,  such  being  his  recollection,  and  as  no  other  person  heard  the 
*conversation  to  explain  it  otherwise,  it  is  agreed  that  the  r*ooq 
above  facts  and  testimony  be  taken  as  true,  in  connection  •• 
with  the  foregoing  act  of  assembly ;  and  that  if  the  court  be  of 
opinion  that  the  plaintiff  would  be  entitled  to  a  verdict  thereupon, 
that  judgment  be  entered  in  this  cause  for  the  plaintiff  with  costs; 
but  if  the  court  be  of  a  contrary  opinion,  that  their  judgment  be 
entered  in  favor  of  the  defendant,  with  costs ;  either  party  to  be  at 
liberty  to  sue  out  a  writ  of  error.  The  transcript  of  the  aforernen- 
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tioned  judgment  and  act  of  assembly  of  the  state  of  New  Jersey,  to 
be  considered  as  part  of  the  case  stated." 

After  argument,  the  Court  of  Common  Pleas  ordered  judgment 
to  be  entered  for  the  plaintiff,  and  gave  the  following  opinion. 

"  The  undertaking  of  the  defendant  was  entered  into  in  the  state 
of  New  Jersey.  By  the  laws  of  that  state,  a  promise  to  pay  the 
debt  of  another  is  void  if  not  in  writing.  A  distinction  has  been 
taken  by  courts  in  regard  to  this  subject,  between  collateral  prom- 
ises, and  original  undertakings  founded  upon  a  newly  superadded 
consideration.  The  former  are  within  the  statute,  the  latter  are 
not.  Here  the  original  debtor  was  in  the  service  of  the  defendant. 
That  the  promise  was  founded  on  the  supposition  that  he  would 
continue  in  his  service  is  pretty  evident,  for  the  defendant  refused 
to  pay  unless  time  was  given,  as  the  original  debtor  had  lifted  his 
wages  up  to  that  time.  Whether  the  debtor  did  continue  in  the 
employment  of  the  defendant  afterwards,  and,  if  he  did,  whether 
he  lifted  his  wages  or  not,  is  not  made  part  of  the  case,  so  that  the 
facts  are  not  sufficiently  stated  on  this  point. 

At  the  time  the  contract  was  made,  Ramsay  lived  in  Pennsyl- 
vania. The  promise  was  to  pay  him  the  money.  This  engage- 
ment bound  the  defendant  to  pay  the  money  to  Ramsay.  Pennsyl- 
vania was  the  place  where  the  contract  was  to  be  executed  by  the 
payment  of  the  money.  That  being  the  case,  the  liability  of  the 
defendant  is  to  be  tested  by  the  laws  of  the  place  where  the  contract 
was  to  be  executed.  The  case  discloses  merits  sufficient  to  entitle 
the  plaintiff  to  judgment  under  the  laws  of  this  state.  Therefore 
judgment  is  rendered  for  the  plaintiff  in  the  case  stated." 

The  following  errors  were  assigned : — 

"  1.  The  court  erred  in  directing  judgment  to  be  entered  for  the 
plaintiff  below :  they  should,  upon  the  facts  stated,  have  entered 
judgment  for  the  defendant. 

2.  The  court  erred  in  declaring  the  promise  stated  to  have  been 
an  original  promise. 

3.  The  court  erred  in  stating  that  the  promise  alleged  was  made 
*334     **n  re^erence  to  t^e  laws  °f  Pennsylvania ;  all  the  facts  show 

-the  contrary." 

Mr.  Maxwell,  for  the  plaintiff  in  error,  cited  Story's  Conflict  of 
Laws  215,  216,  267,  524;  Camp  v.  Lockwood,  1  Ball.  420;  Leon- 
ard v.  Vredenburgh,  8  Johns.  37 ;  Matson  v.  Wharam,  2  Term 
Rep.  80  ;  1  Wms.  Saunders,  211  n.  2  ;  Chater  v.  Beckett,  7  Term 
Rep.  201 ;  Fish  v.  Hutchinson,  2  Wils.  94 ;  1  Pothier  370. 

Mr.  A.  E.  Browne,  contra,  cited  Story's  Conflict  233 ;  Walter 
v.  Walter,  1  Whart.  301;  Golden  v.  Prince,  3  Wash.  C.  C. 
Rep.  313. 
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The  opinion  of  the  court  was  delivered  by 
GIBSON,  C.  J. — There  are  discrepant   texts  of   the  civil  law 
touching  the  question  whether  a  foreign  contract  is  subject  to  the 
law  of  the  place  where  it  was  made,  or  the  law  of  the  place  where 
it  is  to  be  executed ;  and  the  commentators  by  no  means  agree  in 
their  attempts  to  reconcile  them.     The  common-law  rule  is,  that 
the  validity  of  a  contract  is  to  be  determined  by  the  law,  at  the 
place  of  its  origin ;    and  those  cases  which  have  sometimes  been 
made  the  basis  of  another  rule,  are  to  be  viewed  rather  as  excep- 
tions.    Such  undoubtedly  is  the  case  of  a  contract  which  is  to  be 
executed  in  a  foreign  country,  and  which  is  presumed  to  be  framed 
on  the  basis  of  the  law  at  the  place  of  execution.     2  Kent  459 ; 
Story's  Confl.  ch.  8,  §  260.     But  taking  the  locus  contractus  in 
such  a  case,  to  be  the  place  of  performance,  still  a  presumption 
arises  that  the  contract  is  intended  to  be  performed  where  it  is 
made,  if  there  be  not  an  express  or  necessary  understanding  that 
it  is  to  be  performed  elsewhere ;  and  whenever  such  understanding 
is  not  apparent,  the  law  of  the  contract  is  the  law  of  the  place 
where  it  was  made.     3  Burge's  Confl.  758 ;  Id.  2  vol.  851.     Such 
are  the  principles  applicable  to  the  subject,  as  they  have  been 
stated  by  the  best  British  and  American  jurists  ;  and  what  is  there 
in  the  case  before  us  to  indicate  the  existence  of  an  understanding 
that  the  contract  was  to  be  executed  in  Pennsylvania  ?     The  prom- 
ise was  made  in  New  Jersey,  where  all  the  parties  but  the  creditor 
lived ;  and  it  was  to  pay  the  debt  at  the  end  of  three  months, 
without  regard  to  place.      But  the  creditor  had  shortly   before 
removed  to  Pennsylvania;  whence  an  argument  that,  as  every  one 
must  be  taken  to  have  intended  the  legal  consequences  of  his  acts, 
the  parties,  in  this  instance,  must  have  intended   that  payment 
should  be  made  at  the  place  of  his  domicile.     But  an  obligation 
thus   to  pay,   is  not  even   a  legal  consequence  of    the  contract. 
Where  the  place  of  payment  is  not  designated,  the  money  must  be 
tendered  wherever  the  creditor  is  to  be  found  within  the  realm  ;  but 
the  creditor  is  not  bound  to  go  out  of  it  to  seek  him.     Co.   r*qoc 
Lit.  210,  *b.     The  rule  of  the  civil  law  is  narrower  still,  it  *- 
being  said  that  payment  must  be  made  at  the  place  where  the  con- 
tract was  made,  unless  it  appear  by  express  provision  or  necessary 
inference  that  another  place  was  intended.     3  Burge's  Confl.  822. 
As,  then,  there  was  no  stipulation  about  place  in  this  instance,  the 
debtor  was  not  bound  to  follow  his  creditor  to  Pennsylvania,  which, 
as  regards  transactions  of  this  nature,  stands  in  relation  to  other 
states  as  a  foreign  country — a  principle  decided  in  Buckner  v.  Fin- 
ley,  2  Peters  587,  in  which  the  states  of  the  Union  were  held  to  be 
foreign  countries  as  regards  each  other,  in  respect  to  bills  of  ex- 
change.    This  contract  must  be  left,  then,  to  the  operation  of  the 
particular  clause  in  the  New  Jersey  statute  of  frauds ;  and  if  it  be 
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such  as  that  clause  requires  to  be  in  writing,  the  plaintiff  will  de- 
rive no  advantage  from  the  omission  of  such  a  clause  in  the  statute 
of  Pennsylvania. 

Decisions  on  the  British  statute  of  frauds  are  received  perhaps 
in  all  the  states,  as  guides  in  the  exposition  of  enactments  on  the 
same  basis ;  and  those  of  them  which  pertain  to  the  interpretation 
of  the  second  clause  in  the  fourth  section  of  that  statute,  are  con- 
sequently applicable  to  the  same  clause  in  the  statute  of  New  Jer- 
sey. The  rule  extracted  from  them  by  Mr.  Justice  Buller,  in 
Matson  v.  Wharam,  2  T.  R.  80,  is,  "  that  if  the  person  for  whose 
use  the  goods  are  furnished,  is  liable  at  all,  any  other  promise  by  a 
third  person  to  pay  the  debt,  must  be  in  writing,  otherwise  it  is 
void  by  the  statute  of  frauds;"  and  the  existence  of  liability  on  the 
part  of  him  who  had  the  benefit  of  the  original  consideration,  has 
been  the  criterion  in  the  subsequent  cases.  In  that  case,  it  was 
said  that  Lord  Mansfield  had  taken  a  distinction  in  Mawbray  v. 
Cunningham,  which  was  overruled  in  Jones  v.  Cooper,  Cowp.  227, 
between  a  promise  before  credit  given,  and  a  promise  after  it,  sup- 
posing the  former  necessarily  to  be  an  original  undertaking  in  all 
cases,  and  the  latter  to  be  a  collateral  one ;  the  truth  of  which  is 
doubted  in  Roberts  on  Frauds  210.  But  in  Peckham  v.  Faria,  3 
Doug.  13;  s.  c.  26  E.  C.  L.  R.  15,  Lord  Mansfield  himself  con- 
firmed the  statement  of  Justice  Buller,  and  at  the  same  time 
receded  from  his  former  position.  It  is  scarce  necessary  to  say, 
that  the  report  of  that  case  was  not  published  when  Mr.  Roberts 
wrote.  In  no  case,  then,  since  Jones  v.  Cooper,  has  it  been 
doubted,  that  if  credit  be  given  to  a  third  person,  either  a  subse- 
quent or  precedent  promise  is  a  collateral  one.  Such  is  the  doc- 
trine of  Anderson  v.  Hayman,  1  H.  B.  120,  and  such  it  has 
continued  to  be  down  to  Darnall  v.  Tratt,  2  Car.  &  Payne  82 ;  S. 
C.  12  E.  C.  L.  R.  36.  Had  the  courts  of  New  Jersey  adopted  any 
other  interpretation  of  their  statute,  we  would  be  bound  by  it;  but 
in  Dilks  v.  Parke,  1  Southard  219,  and  Hoppock  v.  Wilson,  Id. 
149,  the  principle  of  the  British  decisions  seems  to  have  been  fol- 
lowed. What,  then,  is  the  case  here  ?  The  defendant  promised  to 
pay  a  judgment  against  another,  which  is  still  in  force.  Had  the 
*33fil  Prom'se  Deen  taken  in  satisfaction  of  it,  he  *would  have 
•1  made  the  debt  exclusively  his  own;  but  the  consideration 
was  only  to  forbear;  and  the  promise  was,  in  the  words  of  the 
statute,  to  pay  another's  debt.  The  very  case  was  put  as  an  illus- 
tration by  the  Chief  Justice,  in  Buckmyr  v.  Darnall,  2  L.  Raym. 
1085.  "  Where  a  man  is  indebted,"  said  he,  "and  J.  S.  in  con- 
sideration that  the  creditor  would  forbear  the  man,  promises  to  pay 
him  the  debt,  such  a  promise  is  void  unless  it  be  in  writing.  It  ia 
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clear,  then,  that  the  law  of  New  Jersey  rules  the  case;  and  that 
the  debt  is  irrecoverable  by  it. 

Judgment  to  the  court  below  reversed ;  and  judgment  for 
the  defendant  on  the  case  stated. 

Cited  by  counsel,  1  Barr  382 ;  11  Wright  80 ;  14  Id.  48. 

Cited  by  the  court,  5  Harris  95 ;  8  P.  F.  Smith  25  ;  1  Pars.  404. 

||  The  law  of  the  place  where  the  contract  is  made  generally  governs  the 
question  of  its  validity :  Sleeper  v.  Penn.  Rd.,  4  Outer.  259 ;  the  law  of  the 
place  of  performance  governs  the  mode  of  performance  •,  so,  where  a  New 
Jersey  corporation  contracted  in  Pennsylvania  to  carry  a  passenger's  baggage 
through  New  Jersey,  held,  the  extent  of  liability  for  a  loss  of  the  baggage 
was  governed  by  New  Jersey  law :  Brown  ».  Camden,  &c.,  Ry.,  2  Norris  iJ16, 
s.  c.  4  W.  N.  C.  21.  The  effect  of  a  release  to  one  partner,  executed  in 
Indiana,  on  a  judgment  against  the  other  partner  recovered  here,  is  governed 
by  Pennsylvania  law :  Greenwald  v.  Raster,  5  Norris  45.  As  to  interest,  see 
Archer  v.  Dunn,  2  W.  &  S.  327 ;  Mills  ».  Wilson,  6  W.  N.  C.  325.  And  see 
a  classification  of  the  general  subject,  2  Kent  *460  x1  ( 1 3  ed.). 

The  section  of  the  statute  of  frauds  referred  to  was  substantially  enacted, 
26  April  1855,  §  1,  P.  L.  308,  Purd.  (ed.  1873)  724.  As  a  general  rule,  the 
promise  is  withiu  the  statute  when  it  is  collateral  to  a  continued  liability  of 
the  original  debtor:  Maule  v.  Bucknell,  14  Wr.  39;  Townsend  v.  Long,  27 
Smith  143,  where  see  a  classification  of  the  exceptions.  || 
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Hice  against  Kugler. 


In  an  action  by  the  owner  of  a  canal  boat  against  the  steersman,  whom  he 
had  employed  to  take  her  down  the  river,  to  recover  damages  for  the  loss  of 
the  boat,  which  was  carried  over  a  dam,  in  consequence  of  the  negligence 
of  the  defendant,  it  was  held,  that  it  was  not  a  sufficient  answer  to  the  charge 
of  negligence  that  the  boat  was  not  properly  provided  with  poles  and  hands  ; 
if  the  vessel  was  improperly  navigated  too  near  the  dam.1 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county. 

John  Kugler  brought  an  action  on  the  case  in  that  court  against 
George  A.  Hice,  to  recover  damages  for  alleged  misconduct  on 
the  part  of  the  defendant,  who  had  been  employed  by  the  plaintiff 
as  steersman  of  a  boat  belonging  to  the  plaintiff,  on  the  river 
Lehigh. 

On  the  trial  before  Banks  (President),  evidence  was  given  on 
*both  sides  respecting  the  conduct  of  the  defendant  in  the   [-$007 
management  of  the  boat,  the  usages  of  the  navigation,  and   •- 
other  matters  relating  to  the  issue. 

U !  i.  «.  The  steersman's  negligence  canted  the  injury. [| 
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The  learned  judge  charged  the  jury  in  substance  as  follows  : 

"  The  plaintiff  employed  the  defendant  as  steersman  to  run  his 
boat  a  trip  down  the  Delaware.  The  boat  lay  in  the  Lehigh  above 
the  dam.  The  defendant  undertook  to  take  her  across  the  Lehigh, 
and  the  current  carried  her  over  the  dam,  and  she  was  much  dam- 
aged. The  plaintiff  insists  that  this  occurred  through  the  negligence 
of  the  defendant,  and  has  brought  this  action  to  recover  her  value  in 
damages.  The  defendant  insists  that  he  had  not  taken  charge  of  the 
boat  when  this  occurred  ;  that  his  employment  was  to  run  her  down 
the  Delaware;  that  she  was  not  yet  in  the  Delaware.  You  will 
decide  what  the  engagement  and  contract  were ;  and  whether  the 
defendant  had  taken  charge  of  the  boat.  He  gave  directions  to  put 
the  boat  out  into  the  water ;  and  no  one  interfered  with  him  as 
to  the  place  or  manner  in  which  she  should  be  run  across  the  Lehigh. 
The  plaintiff  was  not  there  at  the  time  ;  so,  that  if  you  believe  the 
evidence,  no  one  but  the  defendant  had  charge  or  control  in  this 
matter  at  that  time  but  the  defendant. 

Was  the  defendant  guilty  of  negligence  ?  You  have  heard  all 
the  evidence  that  has  been  given.  Some  have  testified  that  it  was 
not  prudent  to  run  a  boat  across  at  this  place,  stern  foremost. 
You  will  take  into  consideration  the  place,  the  nearness  to  the 
dam,  the  manner  in  which  the  defendant  attempted  to  take  her 
over,  stern  foremost,  and  the  height  of  the  water.  From  all  this 
you  will  determine  whether  it  was  prudent  to  attempt  to  run  her 
over  in  this  way,  at  this  point,  or  whether  it  was  not  negligence  of 
such  a  degree  as  that  the  defendant  ought  to  answer  for  the  dam- 
ages done.  The  defendant  was  bound  to  use  reasonable  care,  and 
employ  an  ordinary  degree  of  skill.  If  he  did  not,  he  would  be 
liable  for  the  damages. 

It  is  said  by  the  defendant's  counsel  that  the  boat  was  not 
supplied  with  proper  poles  and  hands  at  this  time.  The 
defendant  made  no  objections  to  either  at  the  time.  If  he  had, 
and  they  had  not  been  furnished,  it  might  have  been  different. 
He  undertook  the  task  with  them  as  they  were;  and  the  want 
of  reasonable  care  and  prudence  would  make  him  liable  as  for 
negligence. 

The  defendant's  counsel  insists  that  there  has  been  a  custom  not 
to  hold  any  one  liable  for  a  wreck  on  the  Delaware.  Such  a  custom 
would  be  strange  enough.  That  none  who  had  heretofore  lost  on 
the  Delaware  by  the  negligence  of  steersmen,  has  claimed  damages, 
would  not  affect  the  plaintiffs  claim,  nor  would  it  bind  him,  nor 
would  it  render  the  defendant  less  culpable,  nor  indemnify  him 
against  liability.  The  value  of  the  boat  would  be  the  proper 
amount  of  damages,  if  the  plaintiff  has  made  out  his  case.  The 
defendant  is  proved  to  have  been  a  prudent  man,  and  careful 


1841.]  OF  PENNSYLVANIA  338 

[Hice  v.  Kugler.J 

oqo 


steersman     *and  there  is  nothin     in  the  case  that  would  r* 


justify  anything  like  vindictive  damages.  You  have  evi- 
dence  of  the  plaintiff  saying  that  he  blamed  no  one  ;  and  of  his 
taking  money  from  others  to  make  up  for  his  loss.  You  will  give 
this  its  proper  weight.  If  he  then  knew  all  the  facts,  it  would  go 
far  to  show  that  in  his  opinion  the  defendant  had  not  been  guilty  of 
negligence. 

If  the  defendant  was  guilty  of  negligence,  the  plaintiff  is  en- 
titled to  a  verdict.  If  he  was  not,  your  verdict  should  be  for  the 
defendant. 

A  verdict  having  been  given  for  the  plaintiff,  the  defendant  took 
this  writ  of  error,  and  assigned  the  following  errors  : 

1.  The  court  erred  in  charging  the  jury  that  the  want  of 
proper  poles  and  hands  did  not  exempt  the  defendant  from  the 
charge  of  negligence. 

The  court  erred  in  all  they  say  respecting  the  custom  of  the 
river  Delaware. 

Mr.  A.  E.  Browne^  for  the  plaintiff  in  error,  cited  Dusar  t>. 
Murgatroyd,  1  Wash.  G.  C.  Rep.  18. 

Mr.  Maxwell  and  Mr.  Porter,  contra,  cited  Tracy  v.  Wood,  3 
Mason  132. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J.  —  Actual  negligence  was  made  the  turning  point 
of  the  cause;  and  the  direction  in  respect  to  the  supposed  conse- 
quences of  the  defendant's  want  of  objection  to  the  furniture  and 
equipage  of  the  boat,  was  subordinate  to  it,  and  immaterial.  What 
matters  a  mistake  about  the  consequences  of  a  waiver  of  objection, 
when  no  objection  would  have  excused  the  conduct  which  is  the 
subject  of  the  action.  If  the  want  of  proper  boat-poles  would  be 
no  justification  of  positive  neglect  to  take  proper  measures,  and  do 
the  best  with  the  means  in  hand,  no  misdirection  in  regard  to  a 
want  of  objection  to  the  poles  in  the  first  instance,  could  prejudice 
the  defendant,  provided  the  event  of  the  cause  was  made  to  depend 
on  the  evidence  of  such  neglect.  Negligence  is  misconduct  ;  and 
it  is  impossible  to  imagine  a  default  on  the  other  side,  which  could 
justify  or  excuse  it.  Would  a  choice  of  the  more  perilous  route 
be  justified  by  the  deficiency  of  a  vehicle  unfit  for  either;  or  would 
the  intractability  of  the  horses,  justify  the  drawing  of  a  stage-coach 
through  a  river  in  preference  to  conducting  it  over  a  bridge  ?  It 
would  be  absurd  to  answer  in  the  affirmative.  If  by  reason  of 
attempting  to  pass  the  boat  across  the  river  at  a  place  where  with 
the  means  at  command,  disaster  was  inevitable,  the  loss  in  this  in- 
stance was  occasioned  by  carelessness,  or  a  blunder  so  gross  as  to 
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be  a  breach  of  th»-  implied  stipulation  for  reasonable  skill,  no  excuse 
for  it  could  be  found  in  the  want  of  poles  proper  for  an  extraordi- 
*33Q1  nary  occasion,  though  the  danger  *might  have  been  success- 
-*  fully  met  had  they  been  furnished.  Why  meet  it  at  all  when 
it  might  as  easily  have  been  avoided?  As  the  passage  across  the 
stream  might  have  been  made  with  obvious  safety  at  a  point  higher 
up,  where  the  force  of  the  current  could  not  have  been  felt,  or, 
if  felt,  would  have  been  easily  resisted,  such  a  part  ought  to 
have  been  selected.  That  there  was  a  wanton  exposure  to  a  force 
disproportionate  to  the  means  of  resisting  it,  could  not  be  doubted. 
The  attempt  to  run  the  boat  across,  deeply  laden  as  it  was,  not  only 
at  a  place  within  the  immediate  and  powerful  attraction  of  the  over- 
fall, but  also  stern  foremost,  was  a  flagrant  violation  of  common 
prudence  and  common  sense.  What  avails  it  then  that  in  an  emer- 
gency, thus  recklessly  produced,  the  catastrophe  might  have  been 
averted  by  the  use  of  iron-pointed  poles,  when  the  production  of 
the  catastrophe  was  itself  an  act  of  negligence  ?  In  Hart  v.  Allen, 
2  Watts  121,  it  was  said,  in  analogy  to  the  doctrine  of  insurance, 
that  the  sufficiency  of  the  equipage  is  not  to  be  measured  by  the 
exigencies  of  a  crisis,  but  by  its  sufficiency  to  conduct  the  vessel 
safely  to  the  place  of  its  destination  in  the  absence  of  extraordinary 
accidents ;  and  the  want  of  preparation  for  such  a  crisis  can  conse- 
quently still  less  justify  a  wanton  or  negligent  exposure  to  the 
perils  of  it.  I  grant  that  an  undertaking  to  navigate  a  vessel  in- 
adequately furnished,  would  not  subject  the  party  to  liability  for 
losses  occasioned  by  such  inadequacy,  independent  of  his  own  mis- 
feasance ;  but  that  is  not  the  case  disclosed  by  the  evidence ;  and 
the  propriety  of  the  direction  must  be  determined  by  the  nature  of 
the  resulting  facts  to  which  it  was  to  be  applied.  Negligence  was 
made  the  turning  point  of  the  cause ;  and  it  was  properly  given  in 
charge  that  an  unnecessary  attempt  to  pass  at  an  improper  place 
was  evidence  of  it — a  position  equally  tenable  whether  the  equipage 
of  the  boat  had  passed  without  objection  or  not.  If,  then,  a  defi- 
ciency of  means  will  not  justify  a  misapplication  of  the  means  in 
the  party's  power,  of  what  account  is  it  that  there  may  have  been  a 
misapprehension  in  regard  to  a  want  of  objection  for  such  deficiency  ? 
The  question  turned  on  the  point  of  actual  misfeasance ;  and  on 
the  evidence  of  that  the  jury  were  directed  to  decide  it. 

Judgment  affirmed. 

Cited  by  counsel.  2  Jones  84  ;  1  Grant  202. 

||  The  negligence  of  the  plaintiff  is  no  defence  to  an  action  for  the  defend- 
ant's negligence,  unless  the  former  contributed  to  the  injury :  Delaware.  &c., 
Co.  v.  Starrs,  19  Smith  42 ;  Thirteenth,  &c.,  Rd.  v.  Boudrou,  11  Norris  475. |j 
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Crutcher  and  Another  against  The  Commonwealth. 

IN    ERROR. 

1.  Third  persons  dealing  with  a  party  against  whom  a  judgment  has  been 
obtained,  are  not  bound  to  look  beyond  the  entry  of  the  judgment  UK  dock- 
eted  by  the  prothonotary.     If  the   prothonotary  ha^e  made  a  mistake  in 
setting  down  the  amount  of  damages  assessed  against  a  defendant,  the  plain- 
tiff is  nevertheless  bound  as  respects  such    third   persons ;    although    the 
amount  of  damages  is  correctly  stated  in  a  paper  filed  in  the  office. 

2.  In  assumpsit  in  the  District  Court  on  two  promissory  notes,  the  defend- 
ant had  given  bail  in  $9000.     Copies  of  the  notes  were  filed  according  to 
the  act  of  assembly,  and  judgment  was  obtained  for  want  of  an  affidavit  of 
defence.     Damages  were  then  assessed  by  the  prothonotary,  according  to  a 
statement  and  calculation  on  a  paper  filed,  at  $4669.29  ;  but  by  mistake  the 
damages  were  entered  on  the  docket  at  only  $1331.50.     Security  for  a  stay 
of  execution  was  then  given  by  the  same  persons'  who  were  bail  to  the 
action,  in  the  sum  of  $2700,  with  condition  for  payment  of  the  sum  of 
$1331. 50":    Held,  (1)  That  the  judgment,  so  far  as  respected  the  sureties  in 
the  recognisance  for  the  stay  of  execution,  was  to  be  taken  as  it  was  entered 
on  the  docket ;  and,  therefore,  that  the  recognisance  was  valid  and  binding 
upon  them ;  (2d)  That  they  were  discharged  from  their  liability  as  bail  to 
the  action,  by  the  recognisance  for  stay  of  execution. 

3.  The  court  in  which  a  judgment  is  entered,  may  allow  an  amendment 
of  the  record,  as  between  the  parties  themselves,  and  even  after  a  writ  of 
error ;  but  this  cannot  be  done  so  as  to  affect  the  rights  of  a  subsequent 
judgment-creditor,  mortgagee  or  purchaser  ;  nor  against  bail  or  sureties  for 
stay  of  execution. 

4.  A  writ  of  error  lies  from  this  court  to  the  judgment  of  a  lower  court, 
upon  an  issue  of  mil  tiel  record. 

5.  When  a  judgment  in  such  case  is  removed  by  writ  of  error,  the  practice 
has  been  for  the  record  to  be  certified  by  the  court  below,  without  a  bill  of 
exceptions,  or  making  the  record  brought  in  for  inspection  a  formal  part 
of  the  proceedings. 

6.  This  practice,  however,  is  inconvenient  5  and  it  seems  that  the  record 
on  which  issue  has  been  joined,  ought  to  be  attached  to  the  record  returned, 
either  by  means  of  a  bill  of  exceptions  or  certificates  from  the  court  below, 
or  otherwise,  so  as  to  make  it  part  of  the  record  returned. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This   was  an  action  of  debt  brought  in  the  District  Court,  to 
September  term  1839,  in  the  name  of  the  Commonwealth  of  Penn- 
sylvania, *against  Thomas  E.  Wilson,  F.  G.  Crutcher  and  ,  *.^< 
F.  H.  Morgan,  upon  a  bail  bond  given  by  the  defendants,   ' 
in  the  sum  of  $9000. 

The  circumstances  under  which  the  case  came  before  this  court, 
were  as  follows : 

To  March  term,  1839,  of  the  District  Court,  Moses  Wanzer  and 
Jabez  Harrison,  trading  under  the  firm  of  Wanzer  &  Harrison, 

1  |)  It  was  not  alleged  that  they  knew  that  a  mistake  had  occurred  in  the 
entry  of  judgment.     See  *349.|| 
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brought  an  action  on  the  case  against  Thomas  E.  Wilson.  The 
suit  was  commenced  by  capias,  returnable  to  the  1st  Monday  in 
April ;  and  the  bail  required  was  $9000.  On  the  16th  of  March 
1839,  the  defendant  Wilson,  with  F.  G.  Crutcher  and  F.  H.  Mor- 
gan as  bis  bail,  entered  into  a  bond  to  the  Commonwealth  in  the 
form  required  by  the  act  of  the  13th  of  June  1836  ;  the  conditions 
being,  that  if  the  defendant  should  be  condemned  in  the  action,  he 
should  satisfy  the  condemnation  money  and  costs,  or  surrender 
himself;  or  in  default  thereof,  that  the  bail  would  do  so  for  him. 

The  plaintiffs  attorney  filed  copies  of  the  notes,  upon  which  the 
suit  was  brought ;  and  which  were  as  follows : 

"$3069.04.  New  York,  January  20,  1837. 

Twelve  months  after  date,  we  promise  to  pay  to  the  order  of 
Wanzer  &  Harrison,  three  thousand  and  sixty-nine  TVff  dollars, 
value  received,  payable  at  the  counting-room  of  No.  Douglass, 
Wood  &  Co.,  Nashville,  Tenn. 

(Signed)  THOMAS  E.  WILSON." 

"$1222.T<H  New  York,  January  27,  1837. 

Twelve  months  after  date,  I  promise  to  pay  to  the  order  of 
Wanzer  &  Harrison,  twelve  hundred  twenty-two  j^|  dollars,  value 
received,  payable  at  the  counting-room  of  No.  Douglass,  Wood  & 
Co.,  Nashville,  Tenn.  (Signed)  THOMAS  E.  WILSON." 

"  On  the  20th  of  April  1839,  judgment  was  entered  for  want  of 
an  affidavit  of  defence. 

On  the  1st  of  May  1839,  the  damages  were  assessed  by  the 
prothonotary,  according  to  a  paper  which  was  filed  on  the  same 
day  ;  and  which  was  as  follows  : 

"  Note  due  26th  January,  1838. 

$3069.04  $3069.04 

Interest  26  January  1838,  to  April  20,  1839, 
1  year  84  days,  at  7  per  cent.,  264.24 

Protest,  4.51 

3337  79 
*<uon  *Note  due  27  January  1838,  1222.03 

Interest  from  27  January  1838  to  20  April 
1839,  1  year  82  days,  104.96 

Protest,  4.51 

1331.50 
$1331  50 
3337  79 


4669  29 
Damages  assessed  as  above.  Pro.  Pr.  M.  COATS." 
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The  docket  of  this  action  contained  the  following  entry: 

"  1839,  May  1.     Damages  assessed  at  $1331.50." 

On  the  14th  of  May  1829,  F.  G.  Crutcher  and  F.  H.  Morgan 
entered  into  a  recognisance  in  the  usual  form,  in  the  sum  of  $2700, 
with  the  following  condition,  viz.,  "that  if  the  defendant  do  not  on 
or  before  the  expiration  of  12  months  from  the  first  Monday  of 
April  last,  pay  the  amount  of  debt,  interest  and  costs  recovered 
against  him  in  the  case,  we  will  pay  the  said  amount  for  him." 

A  capias  ad  satisfaciendum  was  issued  on  this  judgment,  on  the 
23d  of  September  1839,  returnable  to  the  first  Monday  in  October 
following,  endorsed,  "Real  debt  $4669.29,"  with  interest,  &c. ;  to 
which  a  return  of  N.  E.  I.  was  made. 

This  action  was  then  brought  upon  the  bail  bond.  A  return  of 
nihil  habet  was  made  as  to  Wilson,  the  original  defendant. 

The  declaration,  after  reciting  the  capias  in  the  original  action, 
the  arrest  of  the  defendant,  and  the  bail  bond,  with  the  condition 
thereof,  proceeded  thus : 

"And  whereas,  afterwards,  to  wit,  at  the  March  term  of  the  said 
court  in  the  year  aforesaid,  and  after  the  return  of  the  said  writ, 
judgment  was  given  in  the  said  court  for  the  said  Moses  Wanzer 
and  Jabez  Harrison,  against  the  said  Thomas  E.  Wilson,  in  the 
action  aforesaid;  and  the  said  plaintiffs  in  the  said  action  then  and 
there  by  the  consideration  of  the  said  court  recovered  in  the  said 
action  against  the  said  Thomas  E.  Wilson,  four  thousand  six  hun- 
dred and  sixty-nine  dollars  and  twenty-nine  cents,  which  were  ad- 
judged to  the  said  plaintiffs  for  their  damages,  which  they  had 
sustained  as  well  on  the  occasion  of  the  said  Thomas  E.  Wilson 
not  performing  certain  promises  and  undertakings  then  lately  made 
by  the  said  Thomas  E.  Wilson  to  the  said  plaintiffs,  as  for  their 
costs  and  charges  by  them  about  their  suit  in  that  behalf  expended ; 
whereof  the  said  Thomas  *E.  Wilson  is  convicted,  as  by  the  r^^o 
record  and  proceedings  thereof  more  fully  appears.  And  '- 
the  said  Commonwealth  in  fact  say,  that  the  said  Thomas  E.  Wilson 
hath  not  yet  satisfied  the  said  condemnation  money  so  as  aforesaid 
adjudged  to  the  said  plaintiffs  in  the  said  action  and  costs,  or  any 
part  thereof;  and  has  not  surrendered  himself  into  the  custody  of 
the  said  sheriff,  according  to  the  form  and  effect  of  the  said  writing 
obligatory;  and  that  the  said  F.  G.  Crutcher  and  F.  H.  Morgan 
have  not  done  so  for  him ;  and  that  the  said  plaintiffs  in  the  said 
action  have  not  yet  obtained  any  execution  of  the  said  judgment 
against  the  said  Thomas  E.  Wilson,  nor  any  execution  upon  the 
said  writing  obligatory;  and  further,  that  the  said  judgment  so 
obtained  against  the  said  Thomas  E.  Wilson,  still  remains  in  full 
force  and  effect,  not  in  any  way  reversed,  vacated,  paid  off  or  satis- 
fied ;  whereby  and  according  to  the  form  and  effect  of  the  said 
writing  obligatory,  an  action  hath  accrued  to  the  said  Common- 
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wealth  to  demand  and  have  of  the  said  Thomas  E.  Wilson,  F.  G. 
Crutcher  and  F.  H.  Morgan,  the  said  sum  of  nine  thousand  dollars 
in  form  aforesaid,"  &c. 

The  defendants,  Crutcher  and  Morgan,  filed  a  special  plea,  set- 
ting forth,  "that  after  the  making  and  delivery  of  the  said  bond  or 
writing  obligatory  and  condition,  in  the  said  plaintiff's  declaration 
mentioned  and  set  forth,  and  before  the  commencement  of  this  suit, 
there  was  a  judgment  rendered  in  the  suit  of  Moses  Wanzer  and 
Jabez  Harrison,  trading  as  Wanzer  &  Harrison,  against  Thomas 
E.  Wilson,  to  wit,  on  the  20th  day  of  April,  A.  D.  1839,  for  the 
sum  of  thirteen  hundred  and  thirty-one  dollars  and  fifty  cents,  in 
favor  of  the  said  plaintiffs  in  said  suit,  and  so  entered  on  the  docket 
of  the  said  District  Court.  And  the  defendants  aver,  that  the  said 
last-mentioned  suit,  in  which  the  said  last-mentioned  judgment  was 
so  rendered,  is  the  same  suit  in  which  the  arrest  of  the  said  Thomas 
E.  Wilson  was  made,  as  set  forth  in  the  plaintiff's  declaration,  and 
in  which  said  suit  the  said  bail  bond  in  the  plaintiff's  declaration 
mentioned  was  given,  by  the  said  Thomas  E.  Wilson,  F.  G. 
Crutcher  and  F.  II.  Morgan;  and  that  after  the  rendition  of  said 
judgment,  and  before  the  issuing  of  any  capias  ad  satisfaciendum, 
or  any  other  process  on  said  judgment,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  14th  day  of  May,  A.  D.  1839,  F. 
G.  Crutcher  and  F.  H.  Morgan,  of  No.  12  North  Fourth  street,  Phila- 
delphia, entered  into  a  recognisance  as  bail  for  the  stay  of  execu- 
tion on  said  judgment,  in  the  said  District  Court  in  and  for  the  city 
and  county  of  Philadelphia,  before  the  prothonotary  of  the  said 
court,  in  which  they  acknowledged  themselves  to  be  held  in  the 
sum  of  twenty-seven  hundred  dollars,  upon  condition  that  if 
Thomas  E.  Wilson,  the  defendant  in  the  said  suit,  should  not  on  or 
before  the  expiration  of  twelve  months  from  the  first  Monday  of 
April,  then  last  past,  pay  the  amount  of  debt,  interest  and  cost  re- 
* 344.1  covered  against  him  in  the  said  suit,  they  would  *pay  the 
-"  said  amount  for  him.  And  the  said  F.  G.  Crutcher  and  F. 
H.  Morgan  were  approved  of  as  bail  for  the  stay  of  execution  in 
the  said  last  mentioned  case  by  a  judge  of  the  said  District  Court, 
in  which  court  the  said  judgment  was  entered,  according  to  the  act 
of  assembly  in  such  case  made  and  provided. 

"  And  this  the  defendants  are  ready  to  verify,  wherefore  they  pray 
judgment  if  the  said  plaintiffs  ought  to  have  or  maintain  their 
aforesaid  action  against  them,"  &c. 

The  plaintiff  replied,  "that  after  the  making  and  delivery  of 
the  bond  or  writing  obligatory,  in  the  said  plaintiff's  declaration 
mentioned  and  set  forth,  and  before  the  commencement  of  this  suit, 
there  was  a  judgment  rendered  in  the  said  court  in  the  suit  of 
Moses  Wanzer  and  Jabez  Harrison,  trading  as  Wanzer  &  Har- 
rison, against  Thomas  E.  Wilson,  to  wit,  on  the  twentieth  day  of 
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April,  eighteen  hundred  and  thirty-nine,  for  the  sura  of  four  thou- 
sand six  hundred  and  sixty-nine  dollars  and  twenty-nine  cents,  in 
favor  of  the  said  Wanzer  &  Harrison,  without  this,  that  after  the 
making  and  delivery  of  the  said  bond  or  writing  obligatory,  and 
before  the  commencement  of  this  suit,  there  was  a  judgment 
rendered  in  the  said  suit  of  Wanzer  &  Harrison  against  Thomas 
E.  Wilson  in  favor  of  the  plaintiff,  for  thirteen  hundred  and  thirty- 
one  dollars  and  fifty  cents,  in  manner  and  form  as  the  said  defend- 
ants have  above  thereof  in  their  said  plea  averred.  And  this  the 
said  plaintiff  is  ready  to  verify  by  the  record  of  the  said  judgment, 
when,  where,  and  in  such  manner  as  the  court  here  shall  direct 
and  award,"  &c. 

After  argument,  the  District  Court  gave  judgment  for  the  plain- 
tiff on  the  issue  of  nut  tiel  record. 

Afterwards,  viz.,  on  the  21st  of  March  1840,  the  District  Court 
granted  a  rule  to  show  cause  why  the  prothonotary  should  not 
amend  the  docket  entries  of  the,  assessment  of  damages  by  the 
assessment  on  file.  On  the  28th  of  March  1849,  this  rule  was 
made  absolute. 

This  writ  of  error  was  issued. 

The  following  error  was  assigned  : 

The  court  erred  in  entering  judgment  in  favor  of  the  plaintiff 
upon  the  pleadings  of  this  case. 

Mr.  Mallery^  for  the  plaintiff  in  error. 

The  judgment  in  the  original  action  appears  only  upon  the 
docket,  and  there  it  is  $1331.50,  and  the  recognisance  for  the  stay 
of  execution  is  in  double  that  sum.  The  act  of  assembly  don't  say 
in  what  amount  security  shall  be  given.  It  is  impossible  that  the 
loose  papers  which  are  filed  in  the  office  can  be  considered  a  record. 
The  act  of  the  29th  of  March  1827,  provides  for  keeping  a  judg- 
ment docket,  *which  is  to  be  the  guide.  The  act  of  the  r*q_jc 
24th  of  February  1806,  §  28,  specifies  the  duty  of  the  pro-  L  ' 
thonotary  on  the  confession  of  judgment.  By  the  act  of  the  21st 
of  March  1772,  the  prothonotary  is  to  set  down  the  day  and  year 
of  entering  judgment.  Several  other  acts  and  decisions  recognise 
the  docket  entries  as  containing  the  evidence  of  the  judgment. 
Act  of  the  26th  of  March  1827  ;  act  of  the  16th  of  April  1840. 
Black  v.  Dobson,  11  S.  &  R.  94 ;  Lewis  v.  Smith,  2  Id.  156.  In 
Phillips  v.  Israel,  10  S.  &  R.  391,  it  was  held,  that  an  entry  by 
the  plaintiff  on  the  docket,  of  "ended  and  debt  and  costs  paid,"  is 
equivalent  to  an  entry  of  satisfaction,  and  may  be  pleaded  in  bar  of 
a  new  suit  for  the  same  cause  of  action.  In  Brotherline  v.  Mallory, 
8  Watts  136,  Judge  Huston  says,  "The  docket  entry  of  a  judgment 
is  a  record."  In  Roup  v.  Waldhouer,  12  S.  &  R.  24,  it  is  held  that 
the  entry  of  security  for  a  stay  of  execution  operates  as  a  discharge 
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of  a  recognisance  in  nature  of  special  bail  on  an  appeal  from  a 
justice.  Dornick  v.  Reickenback,  10  S.  &  R.  24,  decides  that  the 
verdict  as  entered  on  the  docket  is  the  only  proper  verdict,  and  that 
the  paper  signed  by  the  jury  is  not  part  of  the  record.  The  same 
4rule  applies  to  a  paper  by  which  the  prothonotary  makes  his  assess- 
ment of  the  damages. 

A  bill  of  exceptions  in  the  case  of  a  trial  upon  the  issue  of  nul 
tiel  record  is  unknown  in  this  state.  Patton  v.  Miller,  13  S.  &  R. 
254  ;  Helvete  t>.  Rapp,  7  Id.  306  ;  Turner  v.  Waddington,  3  Wash. 
C.  C.  Rep.  126  ;  Sliver  v.  Shelback,  1  Dall.  165 ;  Moore  v.  Mc- 
Ewen,  5  S.  &  R.  373. 

Mr.  F.  W.  Eubbell,  contra. 

The  error  in  pleading  here  was  in  the  defendants,  in  not  pleading 
nul  tiel  record.  We  were  obliged,  for  expedition,  to  traverse  the 
judgment  as  they  averred  it. 

A  bill  of  exceptions  was  necessary  to  bring  the  matter  before  the 
court,  Fry  v.  Wells,  4  Yeates  4*97.  There  the  ground  rested  on 
was  that  oyer  had  been  prayed,  which  is  the  course  where  the  record 
is  of  the  same  court.  Whether  record  or  not,  is  an  issue  of  fact. 
If  the  jury  decide  a  fact  wrong,  you  can't  get  at  it,  except  by  bill 
of  exceptions.  So  of  a  court  deciding  a  matter  of  fact.  The  U.  S. 
v.  Cook,  2  Mason  22,  shows  that  nul  tiel  record  is  an  issue  of 
fact,  and  that  the  record  can't  be  noticed  if  it  is  not  contained  in 
the  record  brought  up  in  a  bill  of  exceptions,  or  some  other  way. 
Watson  v.  Mercer,  17  S.  &  R.  343. 

As  to  the  merits.  The  act  of  1836,  §  4,  requires  security  for  a 
stay  of  execution  to  be  given  for  the  sum  recovered,  with  interest, 
and  costs.  Now,  if  the  security  in  this  case  was  not  given  according 
to  the  act,  it  was  a  nullity  ;  and  we  were  not  bound  to  wait  or  move 
the  court.  Eichman  v.  Belvidere  Bank,  3  Whart.  68.  So  in 
Roup  v.  Waldhouer,  the  court  say  that  the  plaintiff  may  treat  the 
fulfil  *recognisance  as  a  nullity  if  irregularly  entered.  Then  the 

k  -1  question  is,  was  this  the  judgment  upon  which  the  stay  of  exe- 
cution was  entered.  It  was  a  judgment  certain  without  the  assessment 
of  damages.  InMcClury  v.  Murphy,  Dis.  Ct.,  Dec.  T.  1837,  MS. 
a  judgment  for  want  of  an  affidavit  of  defence,  under  the  act  of 
1835,  was  held  to  be  final.  In  Brotherline  v:  Mallory,  Judge 
Huston  says,  that  where  the  amount  is  mere  matter  of  calculation, 
a  writ  of  inquiry  is  not  necessary.  Here  the  defendants  and  their 
counsel  were  apprised  of  the  plaintiff's  demand  and  recovery  ;  and 
this  entry  upon  the  docket  was  their  own  act,  and  at  their  own  risk. 
Besides,  the  amendment  made  by  the  District  Court  is  conclusive 
here.  The  record  must  be  taken  as  we  find  it.  Prady  v.  Ordro- 
neaux,  6  S.  &  R.  110;  Hoffman  v.  Coster,  2  Whart.  468.  The 
docket  is  only  a  record  for  liens  to  give  notice  to  third  persons. 
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The  assessment  of  damages  is  in  fact  the  act  of  the  court  made 
through  their  officer.  Here  there  was  no  injury  done  to  the 
defendant.  He  was  remitted  to  his  original  liability.  The  defend- 
ants were  not  third  persons,  but  were  bound  to  see  that  the  security 
was  properly  entered.  If  the  defendant  in  the  original  suit  who 
knew  of  the  mistake — for  he  had  confessed  judgment — took  advan- 
tage of  it,  is  his  bail  discharged?  If  any  injury  accrued  to  them 
from  the  proceedings,  they  ought  to  have  shown  it.  It  is  not 
enough  to  suggest  that  they  may  have  been  injured. 

Mr.  Scott,  in  reply. 

The  assessment  of  damages  is  not  a  judgment.  The  act  of  1821 
makes  the  docket  the  proper  entry  of  the  judgment,  and  the  only 
evidence  of  the  acts  of  the  court.  The  bail  had  a  right  to  waive 
the  surrender  or  part  with  securities.  Bail  are  favored  by  the  law. 
As  to  the  amendment,  the  whole  record  is  to  be  taken  together,  and 
that  shows  that  it  was  not  always  so.  The  court  may  amend  so  as 
to  bind  the  parties,  but  not  to  affect  the  rights  of  third  persons. 
Such  is  the  case  of  Kennedy  v,  Wachsmuth,  12  S.  &  R.  171.  Bail 
are  third  persons  within  the  intendment  of  the  law.  The  case  of 
the  U.  S.  v.  Cook,  was  decided  upon  the  judiciary  act  of  1789. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  firm  of  Wanzer  &  Harrison  brought  suit  to 
recover  the  amount  of  two  notes  from  Thomas  E.  Wilson.  Crutcher 
and  Morgan,  who,  with  Wilson,  are  the  present  defendants,  became 
bail  in  the  action,  and  entered  into  a  bail  bond  to  the  Common- 
wealth, in  the  sum  of  nine  thousand  dollars,  on  this  condition  ;  that 
if  Wilson  should  be  condemned  in  the  action  brought  against  him, 
he  would  satisfy  the  condemnation  money  and  costs,  or  surrender 
himself  into  the  custody  of  the  sheriff;  or  that  in  default  thereof, 
Crutcher  and  Morgan  would  do  so  for  him.  The  suit  against 
Wilson  was  brought  *to  the  March  Term,  1 839,  a  copy  of  po^ 
the  notes  was  filed,  and  on  the  20th  of  April,  judgment  was  I 
entered  for  want  of  an  affidavit  of  defence.  A  reference  was  made 
to  the  prothonotary,  in  the  usual  manner,  to  assess  damages ;  and 
on  the  1st  of  May  1839,  the  damages  were  assessed  at  the  sum  of 
$4669.50,  as  appears  by  a  paper  filed  in  the  handwriting  of  the 
prothonotary  of  that  date.  On  the  same  day  this  entry  is  made  by 
him  on  the  docket,  "May  1,  1839,  damages  assessed  at  i$1231.50." 
On  the  14th  of  May,  Crutcher  and  Morgan  enter  into  a  recog- 
nisance in  open  court  as  security  for  a  stay  of  execution,  in 
the  sum  of  $2700,  8Mj  con.,  that  if  the  defendant  do  not,  &c.,  pay 
the  amount  of  the  debt,  &c.,  recovered  against  him,  they  will  pay  the 
amount  for  him.  This  suit  is  brought  upon  the  bail  bond,  against 
the  principal  and  bail ;  and  the  plaintiff  avers  that  Wanzer  &  Har- 
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rison,  in  the  original  suit,  recovered  from  Wilson,  $4669.29,  which 
were  adjudged  to  them  for  their  damages.  &c.,  as  for  their  costs  and 
charges  expended.  The  defendants,  in  substance,  deny  that  there 
is  any  such  record  as  is  set  out  in  the  declaration  ;  and  in  sup- 
port of  this  plea  rely  on  the  entry  on  the  docket,  which  they  aver 
to  be  the  proper  and  only  judgment  rendered.  They  further  con- 
tend that  by  the  entry  of  security  for  the  stay  of  execution,  they 
are  discharged  from  suit  on  the  bail  bond ;  and  that  the  plaintiffs' 
remedy  is  on  the  recognisance  of  bail.  And  whether  the  docket 
entry,  or  the  paper  filed,  is  the  judgment  of  the  court,  is  the  prin- 
cipal question.  It  cannot  be  doubted  that  in  the  various  acts  of 
assembly  which  have  been  cited  at  bar,  particularly  the  acts  of  the 
29th  of  March  1827,  8th  April  1833,  and  the  17th  of  June,  1839, 
(Stroud's  Purd.  906,  tit.  Records],  the  legislature  recognises  the 
docket  as  the  proper  and  only  place  for  the  entry  of  the  judgment. 
The  third  section  of  the  act  of  the  29th  of  March  1827,  is  very 
strong  to  this  point ;  for  in  that  section  it  is  made  the  duty  of  the 
prothonotary  of  the  several  Courts  of  Common  Pleas,  District 
Courts,  and  Circuit  Courts,  to  prepare  dockets  to  be  called  the 
judgments  dockets,  in  which  the  legislature  directs  shall  be  copied 
the  entry  of  every  judgment,  and  every  award  of  arbitrators,  imme- 
diately after  the  same  shall  have  been  entered.  It  then  particu- 
larly prescribes  the  manner  in  which  the  entries  shall  be  made. 
Even  before  this  act,  and  certainly  since,  no  doubt  has  rested  in 
the  mind  of  any  person  that  the  entries  of  the  judgments  must  be 
then  made ;  and  it  would  be  a  dangerous  innovation,  most  destruc- 
tive to  the  rights  of  suitors,  if  any  other  practice  should  receive  any 
countenance  from  the  courts  ;  that  the  solemn  entries  made  in  con- 
formity to  the  express  direction  of  the  act,  should  be  controlled  or 
set  aside  by  memorandums,  made  on  loose  scraps  of  paper,  and  filed 
as  part  of  the  proceedings. 

The  universal  practice,  throughout  the  Commonwealth,  has  been 
to  the  contrary.  Persons  about  to  loan  money  on  real  security, 
or  to  purchase  real  estate,  look  only  to  the  judgment  as  ascertained 
and  entered  on  the  docket.  They  never  think  it  necessary  for 
*o  t  o-i  *their  security  to  examine  every  paper  filed,  or  other  minute 
-•  or  memorandum  on  the  record,  to  ascertain  whether  the  pro- 
thonotary has  mistaken  the  proper  entry.  If  this  were  the  case  of 
a  subsequent  judgment  creditor  or  mortgagee,  it  would  not  admit 
of  argument  that  they  could  be  affected  only  to  the  amount  of  tho 
judgment,  as  it  appears  on  the  docket.  And  it  is  yet  to  be  shown, 
that  the  defendants  who  are  bail,  and  therefore  favorites  of  the  law, 
are  in  a  worse  situation  in  that  respect,  than  subsequent  judgment- 
creditors,  mortgagees  or  purchasers.  This  can  only  be  done  by 
showing  that  they  are  parties  or  privies  to  the  original  suit,  in 
which  they  are  bail.  But  that  they  are  neither,  is  very  clear,  foi 
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they  have  none  of  the  rights  of  privies  or  parties.  They  cannot 
interfere  with  the  suit  in  any  way,  except  in  case  of  fraud,  or  when 
the  defendants  have  absconded;  when  the  courts  may  interpose  to 
prevent  injustice,  or  permit  them  to  come  in  and  take  defence. 
But  in  an  ordinary  case,  they  have  no  day  in  court.  They  cannot 
subpoena  witnesses,  interfere  with  the  trial,  or  in  any  way  control 
the  amount  of  the  judgment,  or  the  mariner  or  place  of  the  entry 
of  the  judgment.  As  to  the  judgment  and  the  amount  of  it,  and 
in  every  other  respect,  the  parties  themselves  are  the  exclusive 
judges;  they  may  and  do  act  as  seems  right  to  themselves,  by  ami- 
cable agreement,  or  confession,  and  that  in  direct  opposition  to 
anything  the  bail  may  say  or  do.  Any  suggestion  of  theirs  might 
be  regarded  an  impertinent  interference  with  the  business  of  others, 
and  foreign  to  their  duty  as  bail.  Nor  have  they  any  just  right  to 
complain  of  this,  as  they  can  at  any  time  relieve  themselves  from 
responsibility,  by  a  surrender  of  their  principal.  It  is  very  proba- 
ble that  the  entry  here,  was  made  by  mistake ;  and  the  court  on 
motion  would  and  indeed  have  allowed  the  record  to  be  amended, 
as  there  was  something  to  amend  by;  but  until  it  is  amended,  the 
judgment  must  be  taken  to  be  rendered  for  the  sum  entered  on  the 
docket.  And  this  I  apprehend  would  be  the  case  even  between 
the  parties  themselves;  but  be  this  as  it  may,  as  to  third  persons, 
nothing  we  think  can  be  clearer.  It  is  said  to  be  hard  that  the 
plaintiff  should  suffer  by  the  mistake  of  the  prothonotary ;  but  if 
he  has  been  injured  by  that  officer,  he  has  his  remedy.  Likewise 
it  must  not  be  forgotten,  that  a  different  doctrine  may  operate  with 
peculiar  severity  on  the  defendants.  They  may  have  had  in  their 
hands  an  indemnity  to  an  amount  equal  to  the  sum  recovered,  as  it 
appeared  on  the  docket;  and  for  this  reason  may  have  deemed  it 
unnecessary  to  surrender  their  principal ;  or  for  many  reasons  they 
may  have  preferred  to  pay  that  amount,  rather  than  surrender  him, 
when  they  would  have  been  unwilling  to  encounter  a  much  larger 
responsibility.  But  the  case  further  shows,  that  security  was  en- 
tered for  a  stay  of  execution ;  and  according  to  the  case  of  Roup 
v.  Waldhouer,  12  S.  &  R.  24,  the  bail  are  discharged.  In  that 
case  it  is  decided,  that  the  entry  of  security  to  allow  a  stay  of  exe- 
cution, operates  as  a  discharge  of  a  recognisance  *in  the  r*oAQ 
nature  of  special  bail.  But  the  action  proceeds  on  the  '• 
notion  that  the  recognisance  of  bail  is  a  nullity,  because  it  is  given 
in  a  less  sum  than  the  amount  of  the  judgment.  But  in  this 
assumption  the  plaintiff  is  mistaken,  as  has  been  already  proved. 
But  to  subject  the  defendants  to  this  suit,  it  is  necessary  to  show 
that  the  bail  were  at  liberty  to  treat  the  entry  on  record,  the  recog- 
nisance taken  in  open  court  on  notice  to  the  plaintiff,  as  a  nullity; 
and  that  notwithstanding  these  proceedings,  they  have  the  right  to 
surrender  their  principal.  The  affirmative  of  this  proposition  it 
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will  be  difficult  to  maintain.  It  is  nothing  that  in  this  case  the 
absolute  or  special  bail  are  the  same  persons,  as  it  is  not  alleged 
that  they  knew,  and  they  are  not  bound  to  know,  that  a  mistake 
had  occurred  in  the  entry  of  judgment.  In  that  respect  they  are 
in  the  same  situation  with  strangers,  and  are  bound,  as  all  others 
are,  to  look  to  the  docket,  and  no  further,  to  ascertain  the  amount 
due ;  and  for  aught  that  appears  they  fairly  and  honestly  entered 
the  security  by  which  their  relation  was  changed  from  special  to 
absolute  bail,  for  the  amount  of  the  judgment  rendered.  As  they 
could  not  surrender  their  principal,  as  it  is  very  clear  they  could 
not,  they  are  discharged  from  their  first  responsibility.  They  have 
omitted  nothing  which  the  law  exacts  from  them :  and  without 
some  default,  it  is  not  in  the  power  of  the  parties  by  their  mis- 
takes, nor  of  the  court  to  suspend  their  right  for  an  instant,  without 
discharging  them  altogether.  Hence  as  the  record  stood,  some 
time  elapsed  when  they  were  unable  to  discharge  themselves  by  a 
surrender  of  their  principal,  without  his  consent,  and  the  consent 
of  the  plaintiffs  in  the  original  action.  Both  had  an  interest  which 
they  might  be  unwilling  to  submit  to  the  control  of  the  defendants : 
the  principal  might  object  to  a  claim  of  any  right  of  surrender  of 
his  person,  until  the  expiration  of  the  stay  of  execution ;  and  on 
the  other  hand,  the  plaintiffs  had  a  right  to  insist  on  their  recogni- 
sance not  being  in  any  way  impaired,  as  the  latter  was  a  much 
better  security  than  the  former,  one  being  special  bail,  the  other 
absolute  security  for  the  amount  of  the  judgment  on  the  docket. 
If  the  argument  of  the  plaintiffs  hold  good,  a  mistake  to  the  value 
of  one  cent  in  the  entry  of  judgment  on  the  docket,  will  vitiate  the 
recognisance,  and  discharge  the  recognisor.  The  plaintiffs  would 
in  that  case  lose  their  debt,  and  the  defendant  would,  as  before,  be 
exposed  to  imprisonment,  at  the  option  of  his  bail  or  the  plaintiffs. 
I  cannot  consider  the  recognisance  void,  but  whilst  the  record  stands 
unamended,  it  binds  the  recognisor,  and  of  course,  is  a  bar  to  any 
suit  against  the  special  bail. 

Since  the  trial,  and  after  writ  of  error,  the  District  Court  has 
amended  the  record.  We  do  not  doubt  their  power  to  do  so,  as 
between  the  parties  themselves,  but  it  cannot  be  seriously  urged  that 
the  court  can  allow  an  amendment  to  affect  the  rights  of  a  subse- 
quent judgment-creditor,  a  mortgagee,  or  a  purchaser;  nor  can 
this  be  done  against  the  bail  to  the  action,  who  are  neither  parties 
*oen-i  nor  *privies  to  the  original  suit.  In  Black  v.  Dobson,  11 
J  S.  &  R.  97,  the  doctrine  is  expressly  asserted  that  the  court 
cannot  by  amendment  deprive  subsequent  judgment-creditors  or 
mortgagees  of  any  legal  advantage  which  they  may  have  obtained. 


1841/J  OF  PENNSYLVANIA.  .     350 

|  Crutcher  v.  Commonwealth.] 

This  principle  is  so  obviously  just,  as  hardly  to  need  the  aid  of 
authority. 

It  has  been  suggested  in  the  argument  that  a  writ  of  error  will 
not  lie  to  the  Judgment  of  the  court  on  a  plea  of  nul  tiel  record; 
and  for  this  position  the  counsel  rely  on  the  case  of  The  United 
States  in  error  v.  Cook,1  in  which  this  point  is  expressly  decided. 
But  a  contrary  practice  has  obtained  without  objection  in  this  state, 
and  to  such  an  extent  as  the  cases  cited  show,  that  it  is  not  now  an 
open  question.  It  is  too  late  to  doubt  the  power  of  the  court  to 
review  in  such  cases  the  decisions  of  inferior  tribunals.  On  issues 
of  nul  tiel  record,  points  are  frequently  involved  of  the  greatest 
nicety  and  difficulty,  on  which- the  right  to  property  of  great  amount 
may  depend.  It  has  been  the  policy  of  this  state  to  give  every 
facility  to  the  settlement  of  such  questions  in  the  court  of  the 
highest  resort ;  and  it  would  answer  no  beneficial  purpose  now  to 
retrace  our  steps,  merely  for  the  purposes  of  harmony  with  our 
sister  states.  But  it  is  insisted  that  although  a  writ  of  error  may 
be  taken  to  such  judgment,  we  have  here  no  judicial  knowledge  of 
the  identity  of  the  record,  on  which  the  parties  went  to  issue,  and 
that  the  proper  course  was  to  put  it  on  the  record  by  bill  of  excep- 
tions, or  to  make  it  part  of  the  proceeding  by  craving  oyer,  or  by 
consent.  The  case  in  4  Yeates  497,  was  the  exemplification  of  a 
record  of  a  foreign  state,  which  was  adjudged  by  the  Common  Pleas 
incompetent  testimony  of  a  foreign  judgment,  on  the  plea  of  nul 
tiel  record.  The  decision  of  the  court  on  this  point  was  reversed 
by  the  Supreme  Court ;  and  on  the  argument,  the  counsel  on  both 
sides  considered  the  exemplification  accompanying  the  record  as 
the  identical  paper  offered  in  evidence  to  the  court  below.  After 
the  decision  of  the  court  overruling  the  opinion  of  the  Common 
Pleas,  the  defendant's  counsel  objected  to  the  Supreme  Court  taking 
any  notice  of  the  paper  alleged  to  be  the  exemplification  of  the 
Connecticut  judgment,  the  same  not  being  certified  by  a  bill  of 
exceptions  or  any  agreement  of  counsel.  After  taking  time  to 
advise,  the  Chief  Justice  delivered  the  opinion  of  the  court,  that 
having  theretofore  determined  that  the  exemplification  of  the  judg- 
ment in  Connecticut  was  good  and  legal  evidence,  the  judgment 
of  the  Court  of  Common  Pleaa  was  reversed,  and  the  record 
remitted  thither  for  further  proceedings  thereon.  No  reason  was 
assigned  by  the  court,  and  the  only  written  opinion  is  by  Judge 
Breckenridge,  who  enters  very  fully  into  the  point,  the  result  of 
which  is,  that  a  paper  could  not  be  known  judicially,  but  as  coming 
up  under  a  bill  of  exceptions  or  tacked  to  the  record  on  a  profert, 
to  the  plea,  after  oyer,  or  to  the  replication,  before  issue  joined ; 
that  it  must  appear  to  be  the  identical  paper  that  was  overruled, 

I!1  2  Mason  22. 1! 
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by    other   evidence   than    what   is   dehors    the    record.      But   the 

#qci-i    *majority  of  the  court  do  not  concur  with  these  views,  but 

•*   decided  that  a  bill  of  exception  was  not  required,  and  that 

evidence  short  of  record  evidence  would  suffice  to  identify  the  paper. 

In  Pennsylvania  the  bill  of  exceptions  in  such  cases  is  unknown. 
The  record  is  brought  into  court  on  a  day  given,  as  was  done  here, 
and  the  trial  is  on  the  record.  When  the  cause  is  removed  by  writ 
of  error,  the  record  is  certified  by  the  court  without  bill  of  excep- 
tions, or  making  the  record  brought  into  court  for  inspection  a 
formal  part  of  the  proceeding.  It  must  be  admitted  that  the  prac- 
tice on  this  head  is  not  in  strict  accordance  with  the  practice  of 
other  tribunals,  2  Mason  22 ;  and  most  probably  the  error  in  the 
practice  took  its  rise  from  the  case  of  Fry  v.  Executors  of  Harvey, 
4  Yeates ;  on  which  the  defendant  in  error  relies.  The  court  in 
the  commencement  of  the  case  was  impressed  with  the  difficulty  of 
considering  what  was  not  formally  attached  as  part  of  the  record, 
and  proposed  sending  the  cause  back  to  the  District  Court,  that  it 
might  be  tacked  to  the  record  by  a  certificate  from  the  court.  But 
this  course  the  counsel  for  the  defendants  very  properly  rendered 
unnecessary  by  producing  an  exemplification  of  the  record,  and  con- 
senting that  it  should  be  considered  a  part  of  the  proceedings. 
After  this,  we  have  as  satisfactory  proof  of  the  identity  of  the  paper, 
as  was  conceived  sufficient  in  Fry  v.  Harvey,  to  warrant  the  court 
in  rendering  judgment. 

To  avoid  difficulty  hereafter,  it  would  be  well  for  the  profession 
to  attend  to  having  the  record  on  which  issue  is  joined,  attached  to 
and  made  part  of  the  record  returned,  either  by  bill  of  exceptions, 
or  in  some  other  mode,  by  consent  or  otherwise. 

Judgment  reversed;  and  judgment  for  the  defendants. 

Cited  by  counsel,  2  W.  &  S.  316 ;  7  Id.  407 ;  1  Barr  25 ;  1  Jones  404 ;  1 
Casey  220 ;  1  P.  F.  Smith  208  ;  7  Id.  333  ;  11  Id.  487  ;  ||  2  W.  N.  C.  208  ;  11 
Norris  187.  || 

Cited  by  the  court  below,  5  Wright  371. 

Cited  by  the  court,  1  Barr  412;   1  Casey  220;  11  Id.  488 ;  2  Wright  14. 

See,  also,  3  W.  &  S.  235 ;  7  Id.  200;  3  Harris  181. 

||  In  Mullen's  Appeal,  15  Norris  477,  Paxson,  J.,  cites  the  principal  and 
other  cases,  to  the  points  that  the  judgment  docket  was  intended  as  record 
notice  of  existing  liens  of  judgments;  that  it  alone  need  be  consulted 
with  this  view ;  but  actual  notice  of  liens,  independently  of  the  docket,  is 
sufficient.  As  to  that  docket  being  the  record  presumed  to  be  observed  by 
third  parties,  see  Leonard's  Appeal,  13  Id.  185  ;  Kimmel's  Appeal,  10  Id.  473, 
s  c.  8  W.  N.  C.  124.  Quaere  if  it  is  a  record  in  the  sense  that  forbids  an 
adverse  averment:  Polhemus's  Appeal,  8  Casey  328.  In  Meyer  v.  Verner 
(C.  P.),  10  W.  N.  C.  138,  the  appearance  docket  is  said  to  be  a  minute-book, 
and  the  narr,  &c.,  the  record. 

In  Johnson  ».  Boyer,  3  Watts  376,  a  temporary  stay  of  execution,  in  con- 
sideration of  a  confession  of  judgment,  was  held  not  to  discharge  special 
bail.  Whenever  the  surrender  of  the  principal  has  become  impossible,  by 
the  act  of  God  or  of  the  law  (act  abolishing  imprisonment  for  debt),  the 
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special  hail  are  discharged  :  Kelly  v.  Anderson,  1  Barr  495  ;  semble,  as  since 
act  20  March  1845,  P.  L.  189,  Purd.  721,  bail  to  dissolve  a  foreign  attachment 
is  absolute,  and  not  special,  the  recognisors  on  such  bond  are  not  discharged 
by  the  entry  of  bail  in  error :  Keyser  v.  Dialogue,  4  W.  N.  C  .10  ;  sed  quaere, 
is  there  not  a  substitution  of  securities :  Johnson  ».  Boyer,  svpra. 

A  judgment  entered  by  clerical  mistake  for  a  lesser  sum,  can  be  amended 
after  execution  executed,  if  there  is  anything  to  amend  by :  Smith  v.  Hood, 
1  Casey  218;  but  semble,  an  error  of  judgment  cannot  be  so  remedied  after 
the  term :  Ullery  ».  Clark,  6  Harris  148.  It  is  never  too  late  to  amend  the 
record  merely  for  the  purpose  of  correcting  a  misprision  of  the  clerk.  It 
will  be  done  after  error  brought  on  account  of  it :  per  Kennedy,  J.,  Maus  v. 
Maus,  5  Watts  319.  Such  amendment  cannot  affect  third  parties:  Zimmer- 
man v.  Briggans,  5  Id.  186;  Peck's  Appeal,  11  W.  N.  C.  31.  In  Kendig's 
Appeal,  1  Norris  68,  s.  c.  2  W.  N.  C.  681,  the  Supreme  Court  refused  to 
review  the  lower  court's  refusal,  on  the  application  of  one  creditor,  to  cor- 
rect an  improper  entry  in  the  index  of  another's  judgment. || 


[PHILADELPHIA,  APRIL  3,  1841.]  [*352 

Case  of  the  State  Road  from  HowelFs  Mills. 

CERTIORARI. 

Where  a  petition  for  a  road  was  missing,  and  there  was  no  minute  in  the 
clerk's  book,  either  of  the  presentation  of  the  petition  or  of  the  appointment 
of  viewers,  and  a  new  petition  was  prepared,  and  a  certificate  was  signed  by 
two  of  the  associate  judges  during  vacation,  setting  forth,  that  at  the  pre- 
ceding term  they  had  appointed  H.  S.,  &c.,  viewers :  to  which  they  added, 
"  and  being  informed  that  the  petition  was  mislaid,  we  hereby  authorize 
you  to  make  out  an  order  for  the  purpose,"  whereupon  an  order  was  made 
out  by  the  clerk,  and  the  viewers  made  the  report ;  this  court  quashed  the 
proceedings. 

CERTIORARI  to  the  Quarter  Sessions  of  Monroe  county,  to 
remove  the  record  of  the  proceedings  in  the  matter  of  the  State 
Road  from  Howell's  Mills,  by  way  of  Stroudsburg  to  Conyngham. 

It  appeared  by  the  return  that  a  petition  for  the  appointment  of 
viewers  of  this  road  was  presented  to  the  court  on  the  nth  of  Feb- 
ruary 1839,  and  that  six  persons  were  appointed  for  the  purpose. 
No  minute  of  the  proceedings  was  made,  and  when  the  clerk  of  the 
court  was  called  upon  to  make  out  the  order,  he  was  unable  to  find 
the  petition.  A  new  petition  was  drawn  up  and  signed  by  some  of 
the  former  petitioners ;  and  two  of  associate  judges  in  vacation, 
signed  the  following  certificate  : 

"To  John  Keller,  Esq.,  Prot'y  of  Monroe  county. 

Sir : — We  certify  that  at  the  February  term  of  our  court,  we 
appointed  Henry  Smith,  John  V.  Bush,  James  Postens,  John  Over- 
peck,  Andrew  Storm  and  John  Boys,  to  review  that  part  of  the 
State  Road  from  Howell's  Mills  to  Conyngham,  between  Cherry 
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Creek  Bridge,  at  Dutotsburg  and  Stroudsburg,  and  parts  adjacent, 
and  make  return  to  the  next  court ;  and  being  informed  that  the 
Q^Q*T   petition  *for  that  purpose  is  mislaid,  we  hereby  authorize 
J  you  to  make  out  an  order  for  that  purpose. 

JNO.  T.  BELL, 
JACOB  BROWN. 
March  18th  1839," 

An  order  was  accordingly  made  by  the  clerk  of  the  court,  and 
the  viewers  made  their  report ;  to  which  exceptions  were  filed,  and 
on  the  7th  of  May  1840,  the  court  directed  the  following  entry  to 
be  made  nunc  pro  tune. 

"  That  on  the  5th  day  of  February  1839,  upon  the  petition  of 
sundry  inhabitants,  Henry  Smith,  Esq.,  John  V.  Bush,  James 
Postens,  John  Overpeck,  Andrew  Storm,  and  John  Boys,  were 
appointed  to  review  that  part  of  the  State  Road  from  Howell's 
Mills  to  Conynghamtown,  between  Cherry  Creek  Bridge,  at  Du- 
totsburg, and  Stroudsburg,  and  adjacent,  and  make  return  to  next 
court.  Counsel  for  exceptants  objected  to  said  entry.  Upon  hear- 
ing of  the  cause,  the  report  of  the  reviewers  was  confirmed  by 
the  court." 

The  proceedings  were  then  removed  to  this  court. 

Mr.  Hepburn  and  Mr.  Maxwell,  for  the  appellants. 
Mr.  Reeder,  contra. 

PER  CURIAM. — The  origin  of  the  irregularity  in  these  proceed- 
ings is  the  clerk's  omission  to  state  in  his  minute  book  the  pre- 
sentation of  the  original  petition,  with  its  contents,  and  the 
appointment  of  viewers,  preparatory  to  the  regular  docket  entries. 
Had  that  duty  been  attended  to,  there  would  have  been  no  occasion 
for  recurrence  to  the  recollection  of  the  judges  for  the  existence  of 
a  proceeding  which  ought  to  be  matter  of  record.  There  was  a 
time,  indeed,  when  the  recording  of  judicial  proceedings  was  a 
matter  of  official  routine;  but  for  some  cause — possibly  the  want 
of  that  skill  in  affairs  of  this  nature  which  experience  alone  can 
give — it  has  come  to  pass  that  many  of  our  judicial  entries  are  suf- 
fered to  rest  in  memoranda  endorsed  on  loose  papers,  which,  by 
want  of  system  in  the  offices  occasioned  by  accelerated  rapidity  in 
official  rotation,  and  by  the  practice  of  putting  the  originals  into 
the  hands  of  counsel  to  suit  their  convenience,  are  exposed  to  a 
fearful  risk  of  being  lost.  And  when  a  loss  occurs,  as  it  not  only 
must,  but  very  frequently  does,  how  is  it  to  be  repaired  ?  Surely 
not  by  individuals  in  vacation,  but  by  the  solemn  act  of  the  court 
en  due  investigation.  In  this  instance,  the  subsequent  petition, 
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with  the  order  endorsed  on  it,  was  a  fabrication  ;  and  the  best 
thing  that  can  be  said  of  it,  is,  that  it  proceeded  from  no  improper 
motive.  Is  the  order  of  the  two  judges  any  better?  Of  the  power 
of  a  court  to  replace  its  lost  record,  or  supply  an  omission  of  its 
officer,  it  is  unnecessary  to  speak.  The  direction  to  issue  *an  r*oc^ 
order  to  view,  was  an  act  done  by  individuals  in  vacation,  ^ 
and  not  an  act  of  the  court.  But  it  wanted  that  foundation  which 
could  have  authorized  even  the  court  to  make  such  an  order — there 
was  no  record  evidence  of  the  petition  and  appointment  of  viewers, 
and  the  want  of  it  had  not  been  supplied.  The  order  to  view 
having  been  unauthorized,  all  the  proceedings  are  irregular. 

Proceedings  quashed. 
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Miller  and  Another  against  Musselman  and  Others. 

IN   ERROR. 

Although  a  mortgage  given  to  indemnify  a  surety  may  not  have  been  dis- 
charged by  a  sheriff's  sale  made  prior  to  the  act  of  1830,  under  a  junior 
incumbrance,  yet  if  the  mortgage  was  absolute  upon  the  face,  and  contained 
no  notice  of  its  having  been  given  for  such  purpose,  it  was  discharged  by 
such  sale. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

The  action  below  was  a  scire  facias  on  a  mortgage  given  by 
David  Musselman  to  Jacob  Bauer,  Jacob  Miller  and  George  Kern, 
to  secure  payment  of  the  sum  of  $2500,  on  the  first  day  of  April 
1820.  The  mortgage  was  dated  the  20th  day  of  March  1820, 
and  was  duly  recorded  two  days  afterwards.  It  was  admitted  and 
agreed  that  though  the  mortgage  was  given  for  the  payment  of 
money  simply  and  absolutely,  yet  that  in  fact  it  was  intended  to 
indemnify  the  mortgagees  against  any  losses  which  they  might 
sustain  in  consequence  of  having  on  the  20th  of  August  1816, 
become  bound  in  a  bond  of  indemnity  to  Peter  Roth  and  John 
Roth  in  the  *sum  of  $3962.69,  which  cited  "  That  whereas  r+ocr 
the  said  David  Musselman,  by  seven  obligations,  bearing  L 
even  date  therewith,  together  with  the  said  Peter  Roth  and  John 
Roth  stood  bound  unto  the  heirs  of  Conrad  Roth,  deceased,  in  the 
above  sum  of  $3962.69,  to  be  paid  by  the  said  David  Musselman, 
his  heirs,  &c.  ,  Now  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  David  Musselman  shall  pay  or  cause  to  be  paid 
the  above  mentioned  debt  of  $3962.69  to  the  said  heirs  of  Conrad 
Roth,  and  if  the  said  Bauer,  Miller,  and  Keim,  their  heirs,  &c., 
shall  from  time  to  time,  and  at  all  times  hereafter,  keep  harm- 
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less,  and  indemnity  the  said  Peter  Roth  and  Jonn  Roth,  their 
heirs  and  assigns,  &c.,  of  and  from  all  suits,  judgments,  costs,  and 
charges,  of  and  on  behalf  of  the  said  above  mentioned  seven  obliga- 
tions, &c.,  &c." 

This  suit  was  brought  on  the  15th  of  August  1839,  and  the  scire 
facias  was  made  known  to  David  Musselman  and  John  Lahr,  and 
Jacob  Kaske,  administrators  of  John  Roth,  deceased,  Elizabeth 
Roth,  his  widow,  and  William  Roth  and  others,  children  of  the 
said  John  Roth,  and  Jacob  Vogel  and  wife,  terre-tenants.  The 
plea  was  payment  with  leave,  &c.,  and  the  cause  came  on  for 
tria  1  before  Banks  (President),  on  the  1st  of  February  1840, 
when  the  plaintiffs,  to  maintain  the  issue  on  their  part,  gave  in 
evidence  the  mortgage  aforesaid,  and  then  proved  various  payments 
made  by  them  to  the  heirs  of  Conrad  Roth,  deceased,  in  the 
years  1838-39. 

The  defendants  then  gave  in  evidence  a  judgment  obtained  by 
Catharine  Roth,  widow  of  Conrad  Roth,  deceased,  against  David 
Musselman  for  her  dower,  on  the  23d  of  August  1824,  in  the  Court 
of  Common  Pleas  of  Northampton  county  ;  also  a  fieri  facias  on  the 
same  for  $488.04,  which  was  returned  "  levied  on  a  tract  of  land 
in  Bushkill  township,  containing  120  acres,  more  or  less,"  also  a 
venditioni  exponas,  and  return  thereon  "  Sold  to  Catharine  Roth, 
for  $25,  subject  to  a  mortgage,  a  certificate  of  which  is  hereunto 
annexed,  and  the  yearly  payments  of  $66  each  and  every  year 
during  the  life  of  Catharine  Roth." 

The  defendants  then  gave  in  evidence  a  deed  from  John  Carey, 
Jun.,  sheriff,  to  Catharine  Roth,  for  the  same  premises,  dated  Jan- 
uary 25,  1825. 

The  defendants  then  offered  in  evidence  a  judgment  of  April 
term,  1829,  Elizabeth  Wind,  to  the  use  of  John  Wind,  against 
David  Musselman,  Daniel  Roth,  Peter  Roth,  and  John  Roth,  exe- 
cutors of  Conrad  Roth,  deceased.  Transcript  of  a  judgment  before 
Adam  Daniel,  Esq.,  rendered  February  16,  1824,  for  $85.89  debt, 
and  $1.37  costs.  Judgment  revived  before  Adam  Daniel,  Esq., 
May  4,  1829,  for  debt  and  costs.  Entered  here  July  24,  1829. 
Also  a  fi.  fa.  to  August  term,  1829,  thereupon  "  levied  on  land  in 
#qc£-i  Bushkill  *township,  containing  125  acres,  more  or  less ;  '' 
-"  also  inquisition  and  condemnation  ;  also  a  venditioni  exponag 
and  return  thereto,  "Sold  to  Catharine  Roth  for  $175;"  also  a  deed 
from  Jacob  Kern,  sheriff,  to  Catharine  Roth,  for  125  acres  of  land 
in  Bushkill  township,  late  the  estate  of  Conrad  Roth,  deceased,  dated 
the  23d  of  May  1829. 

To  all  which  the  plaintiffs'  counsel  objected;  whereupon  the  court 
overruled  the  offer,  and  rejected  the  evidence;  to  which  decision  the 
defendants'  counsel  excepted. 

The  defendants  then  gave  in  evidence  a  deed  from  Catharine 
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Roth  to  John  Roth  for  the  premises  dated  the  15th  of  April  1830, 
for  the  consideration  of  $175,  and  the  payment  of  $36  annually  to 
the  widow,  &c. 

The  evidence  being  thereupon  closed  on  both  sides,  the  defend- 
ants' counsel  requested  the  court  to  charge  the  jury,  that  the 
property  claimed  under  the  plaintiffs'  mortgage  having  been  sold 
under  a  judicial  sale  by  the  sheriff,  the  plaintiff  could  not  recover  in 
this  action, 

The  learned  judge  charged  the  jury  as  follows  : 

The  evidence  in  this  case  entitles  the  plaintiffs  to  a  verdict  against 
Musselman,  the  mortgagor,  but  not  against  the  terre-tenants ;  you 
will,  therefore,  return  your  verdict  accordingly. 

The  jury  found  for  the  plaintiffs  against  David  Musselman 
$1952  with  costs,  and  in  favor  of  the  terre-tenants,  Lahr,  Kaske, 
and  others. 

The  plaintiff  then  took  a  writ  of  error,  and  assigned  for  error 
the  charge  of  the  court,  that  their  verdict  should  be  in  favor  of  tho 
terre-tenants. 

Mr.  Ihrie,  for  the  plaintiffs  in  error. 

The  plaintiffs  were  back  bail,  and  took  this  mortgage  to  secure 
themselves.  They  were  not  called  upon  to  pay  until  after  the  sale 
on  the  widow's  dower.  The  only  question  is,  whether  the  sheriffs 
sale  in  1825,  divested  the  lien  of  this  mortgage.  We  say  that  it 
was  merely  a  mortgage  upon  a  contingency,  for  an  indemnity  which 
might  be  recoverable  or  not  according  to  circumstances.  I  admit 
the  rule  as  it  existed  before  the  act  of  1830;  but  there  were 
exceptions,  and  this  case  comes  within  one  of  these  excep- 
tions. In  Fisher  v.  Kean,  1  Watts  259,  a  judicial  sale  was  held 
not  to  divest  the  widow's  lien.  One  reason  given  was  that  the 
amount  was  not  known.  In  Knaub  v.  Esseck,  2  Watts  282,  a 
mortgage  conditioned  for  paying  an  indefinite  number  of  annual 
instalments,  depending  for  their  continuance  on  a  life  in  being,  was 
held  not  to  be  divested  by  such  a  *sale.  To  the  same  effect  r^ocy 
are  Loan  v.  Snively,  4  Watts  397,  Helman  v.  Helman,  4  * 
Rawle  447,  Mentzer  v.  Bruner,  8  Watts  296.  In  Willard  v.  Mor- 
ris, 3  Rawle  109,  the  exception  is  recognised.  There  were  two 
mortgages  upon  the  premises  in  this  case,  and  it  is  not  certain  to 
which  the  conditions  of  sale  refer.  The  other  mortgage  was  to  the 
widow.  She  bought  for  only  $25,  and  could  not  have  been  igno- 
rant of  the  circumstances. 

Mr.  Maxwell,  contra. 

There  is  nothing  to  distinguish  this  case  from  the  repealed  decis- 
ions upon  this  point  from  McLanahan  v.  Weyant,  1  P.  &  W.  112, 
t»  Corporation  v.  Wallace,  3  Rawle  109.  The  sale  in  this  case 
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was  subject  to  the  mortgage  of  the  widow's  dower  only.  The 
mortgage  is  absolute  on  its  face,  and  there  is  nothing  to  show  that 
it  was  merely  cautionary.  Is  a  purchaser  at  sheriff's  sale  bound  to 
go  round  and  ask  the  holders  of  mortgages  whether  there  is  any- 
thing behind  ?  In  Bank  v.  Douglass,  4  Watts  95,  the  principle 
is  settled  that  a  judgment  given  to  a  surety  is  available  before  the 
surety  is  damnified.  The  mortgagees  here  could,  therefore,  have 
come  in  upon  the  money  in  the  sheriff's  hands,  and  the  purchasers  had 
a  right  to  insist  on  their  doing  so.  Stewart  v.  Stock er,  1  Watts  135. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  judicial  sale,  as  is  shown  by  the  cases  cited, 
divests  all  liens,  whether  general  or  specific ;  and  in  Willard  v. 
Morris,  2  Rawle  56,  and  in  the  Corporation  v.  Wallace,  3  Rawle 
109,  the  same  rule  was  extended,  so  as  to  divest  the  lien  of  a  prior 
mortgage.  Yet,  although  this  is  the  general  rule,  it  is  not  without 
exceptions ;  as  for  example,  when  the  amount  of  the  lien  is  un- 
certain, and  is  incapable  of  being  reduced  to  a  certainty.  Whether 
this  case  falls  within  the  latter  class,  we  do  not  decide,  although  it 
is  not  altogether  unlike  Knaub  v.  Esseck,  2  Watts  282.  We  are 
of  opinion  that  the  cause  is  clearly  with  the  defendants  in  error  on 
another  ground.  The  mortgage,  which  it  now  appears  was  given  as 
an  indemnity  to  the  plaintiffs  as  security,  stands  on  the  record  as 
an  absolute  mortgage  for  the  payment  of  a  specific,  ascertained, 
certain  sum  of  money.  And  as  there  i&  nothing  to  put  the  vendee 
on  his  guard,  he  has  a  right  to  consider  the  mortgage,  what  it  pur- 
ports to  be,  subject  to  all  the  rules  which  apply  to  that  species  of 
lien.  At  the  time  of  the  sale,  the  sheriff's  vendee  had  no  reason 
to  suppose  that  further  search  would  lead  to  any  other  result  than 
that  which  is  apparent  on  the  record.  It  seems  from  the  evidence 
that  the  mortgagees  omitted  to  have  the  mortgage  drawn  in  proper 
form,  to  entitle  them  to  claim  the  benefit  of  the  exception ;  but  the 
loss  consequent  en  the  omission,  cannot  with  any  propriety  be  vis- 
ited on  the  innocent  vendee.  The  principle  which  governs  this 
^oro-i  case  has  already  been  ruled  *in  McLenegan  v.  Reeside,  9 
I  Watts  510,  and  in  Freedley  v.  Hamilton,  17  S.  £  R.  70. 
In  McLenegan  v.  Reeside,  it  is  decided  that  whatever  may  be  the 
transaction  between  the  immediate  parties,  a  third  person  is  not 
bound  to  look  further  then  the  recorded  conveyance.  A  vendee 
can  only  judge  of  it  as  it  appears  on  the  face  of  the  title.  And  in 
Freedley  v.  Hamilton,  that,  although  an  absolute  deed  and  defea- 
sance, made  at  the  same  time,  constitute  a  mortgage,  yet,  if  the 
defeasance  is  not  recorded,  it  is  to  be  considered  as  an  unrecorded 
mortgage,  and  posponed  to  a  judgment  creditor  of  subsequent 
date,  notwithstanding  the  absolute  deed  has  been  duly  reco/ded. 
The  reason  of  these  decisions,  and  in  which  alone  they  can  be  sup- 


1841.]  OF  PENNSYLVANIA.  3f>8 

[Miller  v.  Musselman.] 

ported,  is,  that  the  deed  recorded  is  notice  of  nothing  but  what  it 
purports  to  be ;  and  that  a  third  person,  whether  creditor  or  ven- 
dee, is  not  bound  to  look  beyond  it,  as  there  is  nothing  to  put  him 
on  any  further  inquiry.  And  because  a  different  rule  would  sub- 
ject a  creditor  or  vendee  to  a  certain  loss,  which  he  could  by  no 
legal  diligence  prevent,  and  where,  consequently,  he  is  in  no 
default  whatever. 

It  is  proper  to  remark,  that  the  sheriffs  sale,  here,  took  place 
before  the  act  of  the  6th  of  April  1830,  and,  of  course,  is  unaf- 
fected by  the  provisions  of  that  act,  which  saves  the  rights  of  mort- 
gagees in  certain  specified  cases. 

Judgment  affirmed. 

Cited  by  counsel,  1  W.  <fc  S.  323 ;  12  Harris  373. 

[J  Where  the  encumbrance  is  incapable  of  computation,  or  stands  in  the 
title  and  can  be  discharged  only  by  the  court  undertaking  to  administer  the 
fund  by  investing  it,  in  order  to  fulfil  the  purposes  of  the  charge,  it  will  not 
be  discharged  by  a  judicial  sale  on  a  junior  encumbrance :  Wertz's  Appeal, 
15  Smith  306,  and  cases  cited;  Cowden's  Estate,  1  Barr  267  ;  Dewart's  App., 
7  Wr.  325.  But  though  an  encumbrance  be  fixed  and  incapable  of  divesti- 
ture, yet  arrears  of  interest,  &c.,  due  on  it  at  the  time  of  such  judicial  sale, 
being  ascertainable  with  certainty  in  amount,  are  discharged  thereby :  Dick- 
inson v.  Beyer,  6  Norris  274  ;  unless  there  be  another  fixed  encumbrance 
between  the  first  fixed  encumbrance  and  the  junior  encumbrance  on  which 
the  sale  is  made,  in  which  case  the  arrears  due  on  the  first  fixed  encumbrance 
are  not  discharged:  Hacker  v.  Cozzens,  11  Norris  461.  Again,  where  a  dis- 
charge of  such  arrears  would  work  the  discharge  of  a  mortgage  otherwise 
protected  under  the  act  of  1830,  (according  to  the  rule  that  "liens,  the  exist- 
ence of  which  prior  to  a  mortgage  will  cause  it  to  be  divested  by  a  sheriff's 
sale,  must  be  such  as  are  themselves  divested  by  the  sale  and  thrown  upon 
the  fund,")  such  arrears  are  not  discharged:  Wertz's  Appeal,  supra. || 
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Frost  against  Roatch. 

IN    ERROR. 

1.  In  an  action  before  an  alderman,  after  judgment  against  the  defendant, 
J.  F.  signed  the  following  entry  upon  the  alderman's  docket.     "  I  become 
special  bail  in  $90."     Held,  that  this  was  a  sufficient  recognisance  for  a  stay 
of  execution  under  the  9th  section  of  the  act  of  1810;  there  being  no  entry 
of  an  appeal. 

2.  The  Court  of  Common  Pleas  of  Philadelphia  county  had  a  right  to 
make  the  rule  respecting  appeals  from  a  magistrate,  called  "  the  four  term 
rule."     (See  ante,  p.  166.) 

ERROR  to  the  Common  Pleas  of  Philadelphia  County,  in  which 
court  this  was  an  appeal  from  the  judgment  of  Alderman  Binns,  in 
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a  suit  before  him  by  Wm.  B.  Roatch  against  John  Frost,  as  special 
bail  of  or  surety  for  one  C.  K.  Frost. 

In  the  original  suit  before  the  alderman,  which  was  brought  by 
Wm.  B.  Roatch  against  C.  K.  Frost,  a  judgment  was  given  for  the 
plaintiff  in  the  sum  of  $41.85 ;  and  the  following  entry  upon 
the  alderman's  docket  was  signed  by  John  Frost.  "  I  become 
special  bail  in  $90." 

A  scire  facias  was  issued  upon  this  recognisance  and  judgment 
given  by  the  alderman  against  John  Frost,  upon  which  the  defend- 
ant appealed  to  the  Common  Pleas. 

The  defendant  pleaded  nul  tiel  record,  and  payment  with  leave, 
&c. 

On  the  15th  of  February  1839,  the  court  on  inspection  of  the 
record  of  the  alderman,  gave  judgment  for  the  plaintiff  on  the  plea 
of  nul  tiel  record,  and  on  the  27th  of  April  1839,  the  court  gave 
judgment  on  the  plea  of  payment  under  what  is  called  the  four 
term  rule.1 

*3fifH       *r-Fhe  defendant  took  a  writ  of  error,  and  assigned  the 
-*  following  errors : 

1.  The  court  erred  in  giving  judgment  for  plaintiff  below,  on 
the  plea  of  nul  tiel  record. 

2.  The  recognisance  entered  into  before  Alderman  Binns,  by 
the  plaintiff  in  error,  on  the  first  day  of  April  1837,  and  on  which 
judgment  was  rendered  by  the  court  below,  is  not  such  a  recog- 
nisance as  is  required  by  the  act  of  assembly,  and  is  null  and  void. 

3.  The  judgment,  entered  in  the  court  below  on  the  27th  of 
April  1839,  under  what  is  called  the  fourth  term  rule,  is  erroneous 
and  illegal. 

Mr.  Perkins,  for  the  plaintiff  in  error. 

The  recognisance  is  bad  in  not  stating  what  the  special  bail  was 
for ;  whether  for  stay  of  execution,  or  for  an  appeal.  Both  are 
spoken  of  in  the  act  of  March  20th  1810  (Purd.  Dig.  626),  as 
special  bail.  Section  4,  page  628,  says  the  party  appealing  shall 
be  bound  with  surety  in  nature  of  special  bail.  Section  5,  page 
629,  speaks  of  the  special  bail  directed  to  be  taken  by  the  justice, 
in  case  of  an  appeal,  &c.  Section  9,  page  630,  speaks  of  special 
bail  for  stay  of  execution.  The  plaintiff  treated  this  as  special  bail 
for  stay  of  execution ;  but  he  might  with  the  same  propriety  have 
considered  it  as  special  bail  for  an  appeal.  No  particular  form  is 
contended  for ;  only  that  the  short  minute  of  the  recognisance 
shall  show  the  sum  in  which  the  party  becomes  bound,  and  what 
for,  whether  for  an  appeal  or  for  stay  of  execution.  Recognisances 
in  the  following  cases  were  held  bad.  King  v.  Culbertson,  10  S. 

1  See  ante,  p.  166,  Kuhn  v.  Kisterbock. 
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&  R.  325 ;  Bolton  v.  Robinson,  13  Id.  193  ;  Donaldson  v.  Cun- 
ningham, Id.  243  ;  Pier  v.  McKenney,  2  Watts  104.  In  Moore 
v.  McBride,  1  P.  &  W.  149 ;  Burgess  v.  Jackson,  2  Id.  432,  and  in 
Ingham  t>.  Tracy,  5  Watts  333,  the  condition  was  stated,  or  the 
recognisance  itself  showed  showed  what  it  was  for. 

Mr.  Bready,  contra,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  second  section  of  the  act  of  the  20th  March 
1810,  makes  provision  that  in  certain  cases  the  constable  may  take 
a  bond  from  a  defendant  taken  on  a  capias,  for  the  appearance  of 
the  defendant  before  the  justice ;  and  prescribes  that  such  defendant 
may  enter  special  bail  before  the  justice,  or  the  bail  to  the  constable 
may  enter  special  bail ;  and  it  provides  for  proceedings  on  the  bail 
bond ;  but  it  would  seem,  we  have  nothing  to  do  with  this  section, 
*the  suit  is  not  on  such  bail  bond.  In  many  if  not  in  most 
cases  in  this  state,  no  bail  bond  is  given.  That  is  a  matter 
where  it  occurs,  between  the  plaintiff  and  the  constable. 

The  third  section  provides  for  the  cases  in  which  the  parties 
appear  before  the  justice;  such  was  the  case  here.  The  parties 
appeared,  and  the  defendant  put  in  his  defence  :  an  adjournment 
from  20th  of  March  to  1st  of  April  1837,  when  both  parties 
appeared,  and  judgment  for  plaintiff  for  $41.85.  After  the  entry 
of  this  judgment  on  the  justice's  docket,  we  find  written,  April  1st, 
"I  become  special  bail  in  $90.  JOHN  FROST,  128  Eighth  st." 

The  first  question  is,  was  this  an  entry  which  bound  John  Frost, 
as  special  bail  ?  We  have  had  several  cases  as  to  what  was  a  suffi- 
cient entry  by  prothonotaries  of  special  bail ;  and  some  on  what  is 
a  sufficient  recognisance  of  bail  on  an  appeal  from  a  justice.  This 
is  not  an  entry  of  special  bail  before  a  prothonotary,  nor  of  bail  for 
an  appeal ;  for  in  that  stage  of  the  cause  no  appeal  was  asked. 

The  cases  cited,  King  v.  Culbertson,  10  S.  &  R.  325,  and 
Bolton  v.  Robinson,  13  Id.  195,  go  to  prove  that  where  a  justice 
enters  the  recognisance  at  large,  and  inserts  what  the  law  does  not 
require,  or  omits  what  it  does  require,  it  will  not  be  good ;  but  in 
the  last  case  an  &c.  added,  would  have  made  it  good ;  and  see  5 
Watts  333. 

1  P.  &  W.  149,  and  2  P.  &  W.  432,  decide,  that  a  short 
entry  on  a  docket  (which  it  is  shown  was  usual  in  all  courts),  was 
sufficient;  and  that  from  it  a  formal  recognisance  might  be  and 
always  is  made  in  a  full  record  of  the  suit,  or  on  a  scire  facias.  I 
understand  the  counsel  that  no  objection  was  made  on  account  that 
a  full  recognisance  was  not  written  out,  and  signed  by  John  Frost; 
but  the  objection  was  of  another  kind.  The  second  section  directs 
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as  to  special  bail  before  the  hearing.  This  was  entered  after  the 
judgment.  The  fourth  section  says,  the  party  appellant  shall 
become  bound  with  surety  in  the  nature  of  special  bail ;  and  the  5th 
section  gives  the  form  and  effect  of  such  recognisance  on  appeal ; 
and  neither  the  form  nor  the  effect  are  precisely  the  same  as  what 
is  known  as  a  recognisance  of  special  bail.  But  in  this  case  there 
was  no  party  appellant,  and  of  course  no  bail  in  nature  of  special 
bail  on  appeal ;  no  appeal  was  asked  or  taken.  The  sixth  section 
also  speaks  of  an  appeal  by  a  freeholder;  but  has  no  application  to 
this  case. 

The  ninth  section  is,  "  In  all  cases  where  the  defendant  is  a  free- 
holder, or  enters  special  bail  to  the  action,  and  the  judgment  shall 
be  for  a  sum  above  $5.33  and  under  $20,  there  shall  be  stay  of 
execution  for  three  months  ;  and  when  the  judgment  shall  be  above 
$20  and  under  $60,  there  shall  be  stay  of  execution  for  six 
months,"  &c.,  &c. 

Now,  unless  in  order  to  reverse  proceedings,  we  suppose  some- 
thing to  have  occurred,  of  which  the  docket  gives  no  intimation, 
*3fi21  *^e  *sPecial  bail  here  could  only  have  been  to  the  action, 
J  and  for  the  purpose  of  obtaining  the  stay  of  execution. 
After  the  six  months  had  expired,  a  sci.  fa.  issued,  and  on  a  plea 
of  nul  tiel  record,  the  entry,  "  April  1,  I  become  special  bail  in 
90  dollars,"  signed  "John  Frost,"  was  a  good  and  sufficient  minute 
from  which  to  draw  up  a  formal  recognisance,  and  supported  the 
sci.  fa.  stating  such  formal  recognisance.  As  I  understand  it, 
after  judgment  on  the  scire  facias,  the  defendant  John  Frost 
appealed,  and  on  a  hearing  among  other  matters,  pleaded  nul  tiel 
record.  The  Common  Pleas  decided  that  the  entry  was  sufficient, 
and  gave  judgment  for  the  plaintiff  on  that  issue ;  but  there  was 
some  other  plea  or  pleas,  issue  or  issues,  not  decided.  There  is  a 
rule  of  the  Common  Pleas  as  follows. 

"  It  is  ordered  that  no  appeal  from  an  alderman  or  justice  of  the 
peace,  be  continued  more  than  four  terms,  unless  a  legal  reason  be 
assigned,  or  the  cause  not  reached  ;  and  if  the  cause  be  reached  at 
the  fourth  term,  or  at  a  subsequent  term,  (having  been  continued 
at  any  former  term,  without  legal  ground  by  either  party,  or  by 
both  parties,  or  by  the  court  in  their  absence),  and  a  legal  reason 
be  not  then  assigned  for  putting  off  the  trial,  judgment  of  non  pros. 
shall  be  entered,  in  case  the  plaintiff  be  appellant :  and  in  case  the 
defendant  be  appellant,  judgment  shall  be  entered  against  him,  for 
the  sum  for  which  the  alderman  or  justice  who  decided  the  cause 
had  rendered  judgment,  with  legal  interest  thereon  ;  provided,  that 
when  there  shall  have  been  an  award  of  arbitrators  filed  in  this 
court,  upon  such  appeal,  judgment  of  affirmance  of  such  award 
shall  be  entered,  and  when  the  award  shall  have  been  for  a  sum  of 
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money,  the  judgment   shall  be  for   that  sum,   together  with  the 
interest  thereon  from  the  day  of  filing  the  award." 

On  this  rule  a  judgment  was  entered,  we  must  suppose  on  a  state 
of  facts  bringing  the  case  within  the  rule ;  and  the  third  error 
assigned  is,  that  this  judgment  entered  in  pursuance  of  this  rule,  is 
erroneous  and  illegal ;  in  other  words,  that  the  court  had  no  power 
to  make  such  a  rule.  It  was  not  denied  that  courts  have  power  to 
make  rules  for  the  regulation  and  order  and  despatch  of  business. 
Instead  of  a  formal  argument  against  the  power  of  the  court,  it  was 
rather  intimated  that  some  professional  men  had  doubts,  and  the 
decision  of  this  court  was  wished.  This  court  have  no  doubt  of  the 
power  to  make  such  a  rule,  or  of  its  propriety.  For  myself  indivi- 
dually, I  would  shorten  the  time  from  the  fourth  to  the  third  term  ; 
and  make  the  rule  universal  in  all  cases  where  a  cause  was  on  the 
issue  list,  and  either  party  asked  a  continuance  and  could  show  no 
legal  ground  for  such  continuance.  Without  rules  compelling  par- 
ties to  proceed,  causes  would  never  be  brought  to  a  conclusion. 
Either  party  must  have  the  power  to  bring  on  the  cause.  An 
appellate  court,  as  the  Common  Pleas  was  in  the  case  before  us, 
will  often  find  the  person  against  whom  a  judgment  has  been  ren- 
dered, and  from  which  he  has  appealed,  very  averse  to  another 
hearing;  but  *the  court  is  bound  to  respect  the  rights  of  r*ofo 
the  other  party.  The  rule  in  question  applies  to  each  party,  ^ 
and  applies  with  equal  effect.  A  non  pros,  of  the  appellant  is  an 
affirmance  of  judgment  below;  and  there  can  be  no  reasonable 
objection  to  the  same  rule  being  applied  to  the  other  party,  and 
affirming  the  judgment  below,  if  he  will  not  contest  it. 

Judgment  affirmed. 

Cited  by  counsel,  1  Jones  294;  11  Casey  276. 

Cited  by  the  court,  9  W.  &  S.  143. 

See,  also.  8  Barr  301 ;  2  Harris  159  ;  7  Id.  358 ;  10  Id.  35 ;  IP.  F.  Smith 
85.  IJ  A  short  entry  of  special  bail  for  stay  of  execution  in  which  no  penalty 
is  stated  is  insufficient:  Caldwell  v.  Brindle,  1  Jones  243. 

As  to  the  validity  of  such  a  rule  of  court,  see  ante  *166.|| 


[PHILADELPHIA,  APRIL  3.  1841.] 

Bridge  Over  Smithfield  Creek. 

CERTIORARI. 

1.  There  is  nothing  in  the  acts  of  assembly  relating  to  bridges  to  prevent 
the  county  commissioners  from  building  new  bridges  over  any  stream  ;  pro- 
vided that  such  bridges  are  approved  of  in  the  manner  declared  in  the  35fh 
section  of  the  act  of  1 3th  of  June  1836. 

2.  Where,  therefore,  the  superstructure  of  a  county  bridge  had  been  swept 
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away  by  a  freshet,  it  was  held  that  the  county  commissioners  (though  per- 
haps bound  to  repair  it)  might  erect  a  new  bridge  over  the  same  stream  at 
another  place ;  and  that  an  order  of  the  Quarter  Sessions  for  the  appoint- 
ment of  viewers  for  such  purpose  was  regular  and  proper,  though  there  was 
no  application  to  vacate  the  former  bridge. 

3.  Under  the  act  of  13th  June  1836,  a  report  of  viewers  upon  the  subject 
of  a  bridge  must  be  made  to  the  next  term.     When  a  report,  therefore,  was 
made  on  the  3d  of  February  1841,  upon  an  order  made  on  the  day  preceding, 
the  proceedings  were  quashed. 

4.  Under  the  act  of  13th  June  1836,  the  Court  of  Quarter  Sessions  may 
authorize  the  erection  of  a  bridge  over  any  river  or  stream,  though  a  public 
highway. 

CERTIORARI  to  the  Quarter  Sessions  of  Monroe  County,  to  re- 
move the  proceedings  in  the  matter  of  the  petitions  for  building 
bridges  over  Smithfield  creek,  at  the  places  where  the  road  from 
*qc,n  Easton  to  *Milford,  and  the  road  from  the  Easton  and  Mil- 
J  ford  road  to  Stroudsburg  cross  the  said  creek,  in  Smithfield 
township,  in  the  county  of  Monroe. 

The  facts  were  as  follows : 

A  bridge  was  erected  over  Smithfield  creek,  where  the  public 
road  leading  from  Easton  to  Milford  crosses  the  same,  by  the  com- 
missioners of  Northampton  county,  in  pursuance  of  the  order  and 
decree  of  the  Court  of  Quarter  Sessions  of  that  county,  made  at 
April  Sessions  1795;  and  was  kept  in  repair  by  that  county,  up  to 
the  time  of  the  erection  of  Monroe  county,  (in  the  year  1836),  and 
by  Monroe  county  up  to  the  8th  of  January  1841. 

By  the  7th  section  of  the  act  of  15th  March  1825,  (Pamphlet 
Laws,  page  118),  James  Bell  and  Evan  Thomas  were  authorized 
to  erect  a  bridge  over  Smithfield  creek,  near  their  mill,  where  the 
road  leading  from  Stroudsburg  to  Houser's,  crosses  the  same, 
(called  in  this  certiorari  the  road  from  the  Easton  and  Milford  road 
to  Stroudsburg),  "provided  that  the  said  bridge  shall  so  be  built  as 
not  to  injure  or  obstruct  the  navigation  of  the  said  creek;  and 
when  completed  shall  be  free  from  toll,  and  kept  in  good  repair 
forever,  by  the  said  township  of  Smithfield ;"  and  the  said  Bell 
and  Thomas  were  authorized  to  take  and  receive  such  subscriptions 
as  they  might  be  able  to  procure,  and  collect  such  sums  of  money 
as  were  already  subscribed,  and  apply  the  same  to  the  building  of 
the  bridge. 

By  the  act  of  14th  April  1827,  (Pamphlet  Laws  331),  so  much 
of  the  act  of  15th  March  1826,  "authorizing  James  Bell  and 
Evan  Thomas,  to  build  a  bridge  over  Smithfield  creek,  in  North- 
ampton county,  as  compels  the  township  of  Smithfield  ever  after  to 
keep  the  said  bridge  in  repair,"  was  repealed.  And  it  was  provided 
that  "the  said  James  Bell  and  Evan  Thomas,  be  and  they  are 
hereby  authorized  to  receive  a  rate  of  toll  which  shall  enable  them 
after  paying  all  repairs  and  other  necessary  expenses,  to  divide  six 
per  centum  per  annum,  on  the  capital  sum  expended."  The  act 
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also  required  them  to  report  the  cost,  &c.,  within  two  years,  and 
annually,  if  required,  the  tolls,  &c.,  received,  to  the  Court  of  Quar- 
ter Sessions  of  Northampton  county. 

In  pursuance  of  these  laws,  the  said  Bell  and  Thomas,  in  the 
years  1827  and  1828,  erected  the  bridge  so  authorized;  which  was 
repaired  from  time  to  time,  until  the  8th  of  January  1841. 

On  the  8th  of  January  1841,  there  occurred  a  very  great  freshet, 
which  swept  away  the  superstructure  of  the  county  bridge,  at  the 
Easton  and  Milford  road,  and  somewhat  injured  the  southern  abut- 
ment. The  same  freshet  also  carried  away  the  bridge  of  Messrs. 
Bell  and  Thomas. 

*At  February  Sessions,  1841,  the  Court  of  Quarter  Ses-  r*occ 
sioiis  of  Monroe  county,  expressed  an  opinion  that  a  view  '• 
was  necessary,  and  that  the  concurrence  of  the  court,  grand  jury 
and  commissioners,  was  required  for  repairing  the  county  bridges 
which  had  been  swept  away  by  the  freshet.  On  the  2d  day  of 
February  1841,  the  following  petitions  were  presented  to  the  court : 

"  To  the  honorable  the  judges  of  the  Court  of  Common  Pleas  of 
the  county  of  Monroe,  now  composing  a  Court  of  Quarter  Sessions 
of  the  Peace,  in  and  for  said  county. 

"  The  petition  of  the  subscribers,  inhabitants  of  the  township  of 
Lower  Smithfield,  in  said  county,  respectfully  represents,  That  the 
recent  flood  has  taken  away  the  two  bridges  across  Smithfield  creek, 
where  the  public  mail  road  from  Easton  to  Stroudsburg  crosses  it, 
and  the  other  where  the  public  road  from  Easton  to  Milford  crosses 
the  same.  That  the  bridges  are  very  necessary,  and  that  the  expense 
thereof  would  be  too  heavy  and  burthensome  upon  the  inhabitants 
of  said  township. 

"  Your  petitioners  represent  also,  that  if  one  bridge  was  properly 
located  about  equi-distant  between  the  former  two  sites,  and  a  road 
laid  out  to  be  connected  therewith,  it  would  equally  accommodate 
the  public,  and  save  the  expense  of  two  bridges.  Your  petitioners 
therefore  pray  your  honors  to  appoint  proper  persons  to  view  and 
select  a  proper  site  for  a  bridge,  agreebly  to  the  act  of  assembly  in 
such  case  made  and  provided,  and  they  will  pray,"  &c.,  &c. 

This  petition  was  signed  by  Peter  Korts,  and  nine  others. 

The  other  petition  is  as  follows : 

"  To  the  honorable  the  judges  of  the  Court  of  Common  Pleas  of 
the  county  of  Monroe,  now  holding  a  Court  of  Quarter  Sessions 
of  the  Peace,  in  and  for  said  county. 

u  The  petition  of  the  subscribers,  inhabitants  of  the  township  of 
Lower  Smithfield,  and  parts  adjacent  in  said  county,  respectfully 
represents,  That  a  bridge  is  much  wanted  over  Smithfield,  otherwise 
called  Brodhead's  creek,  at  the  place  where  the  great  public  high- 
way leading  from  Easton  to  Milford,  crosses  the  said  creek,  in 
Lower  Smithfield  township,  in  said  county  ;  and  that  the  erection 
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of  such  bridge  will  require  more  expense  than  it  is  reasonable  the 
said  township  should  bear.  Your  petitioners  therefore  pray  the 
court  to  appoint  proper  persons  to  view  the  premises,  and  to  take 
such  order  on  the  subject  as  is  required  and  directed  by  the  act  of 
assembly,  in  such  case  made  and  provided.  And  they  will  pray," 
&c.,  &c. 

This  petition  was  signed  by  George  Walter,  and  fifty-one  others. 

On  the  same  day,  viz.,  the  2d  of  February  1841,  the  following 
order  was  made : 

*-lfifil  *"A-t  a  Court  of  Quarter  Sessions  of  the  Peace,  of  the 
-"  county  of  Monroe,  held  at  Stroudsburg,  in  and  for  the  said 
county,  on  the  2d  day  of  February  A.  D.  1841,  before  the  judges 
of  the  same  court.  Upon  the  petition  of  sundry  of  the  inhabitants 
of  the  township  of  Smithfield,  in  the  said  county,  setting  forth  that 
a  bridge  is  much  wanted  over  Brodhead's  creek,  at  the  place  where 
the  public  highway  crosses  the  said  creek,  in  the  township  of  Smith- 
field,  in  said  county  ;  and  that  the  erection  of  such  bridge  will 
require  more  expense  than  it  is  reasonable  the  said  township  should 
bear,  and  praying  the  court  to  appoint  proper  persons  to  view  the 
premises,  and  to  take  such  order  on  the  subject  as  is  required  and 
directed  by  the  act  of  assembly,  in  such  case  made  and  provided. 
Whereupon,  the  court,  on  due  consideration  had  of  the  premises, 
do  order  and  appoint  James  H.  Stroud,  Franklin  Starbird,  Thomas 
J.  Albright,  Leonard  Bartron,  Abraham  Youngkin  and  James  Ely, 
who,  after  being  duly  sworn  or  affirmed  to  perform  the  duties  of 
their  appointment  with  impartiality  and  fidelity,  are  to  view  the 
place  proposed  for  said  bridge,  and  if  any  five  of  them  view  the 
same,  and  any  four  of  the  actual  viewers  agree  that  there  is  occa- 
sion for  such  bridge,  and  that  the  erecting  of  the  said  bridge  would 
require  more  expense  than  it  would  be  reasonable  the  said  township 
should  bear,  make  report  accordingly ;  and  the  said  viewers  are 
further  authorized  to  examine  the  route  of  the  road  crossing  the 
creek  over  which  the  said  bridge  is  prayed  for ;  and  if  in  their 
opinion  a  change  or  variation  in  the  bed  of  the  road  would  be  an 
improvement,  and  saving  of  expense  in  the  erection  of  such  bridge, 
they  are  to  make  report  thereof,  and  cause  such  variation  as  afore- 
said, to  be  accurately  surveyed,  and  a  map  or  plot  thereof  to  be 
made,  which  shall  accompany  said  report ;  the  report  aforesaid,  to 
be  made  to  the  court  now  sitting,  of  Quarter  Sessions,  to  be  held 
for  the  said  county  of  Monroe,  in  which  report  they  shall  state  that 
they  have  been  sworn  or  affirmed  according  to  law." 

On  the  3d  of  February  1841,  the  following  report  was  filed : 

"  To  the  honorable  the  judges  within  named,  we  the  persons 
appointed  by  the  court  to  view  the  place  for  the  proposed  bridge, 
in  the  within  order  mentioned,  do  report,  That  in  pursuance  of 
the  within  order,  after  being  severally  sworn  or  affirmed,  as  within 
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directed,  we  have  viewed  the  place  where  the  public  highway 
crosses  Brodhead's  creek,  in  the  township  of  Smithfield,  and 
parts  adjacent,  and  are  of  opinion  that  a  bridge  over  the  said 
creek  in  the  said  township  is  indispensably  necessary,  and  that 
the  expense  of  erecting  such  bridge  would  be  more  than  it  would 
be  reasonable  the  said  township  of  Smithfield  should  bear.  That 
we  have  selected  a  site  for  said  bridge,  immediately  at  the  upper 
end  of  James  Bell's  saw-mill,  on  said  creek.  We  further  report, 
that  we  have  viewed,  laid  out,  and  do  return  for  public  use,  the 
following  road,  to  be  connected  *with  said  bridge,  to  wit: —  r*Q«7 
Beginning  at  the  public  road  on  the  northeast  side  of  Brod-  ^ 
head's  creek,  near  the  site  of  the  old  Smithfield's  bridge ;  thence 
north  forty-two  and  a-half  degrees,  west  twenty-five  perches  through 
lands  belonging  to  Zimmerman  ;  thence  north  fifty-nine  degrees, 
west  fourteen  perches  to  a  white  oak ;  thence  north  seventy-one  and 
a  quarter  degrees,  west  twenty-two  perches  to  a  red  oak,  partly 
through  Zimmerman's  and  James  Bell's  land  ;  thence  north  seventy- 
seven  degrees,  west  eleven  perches  to  a  large  white  oak  ;  thence 
north  seventy-nine  degrees,  west  twelve  perches  to  a  maple ;  thence 
south  eleven  degrees,  west  thirteen  perches  across  Brodhead's 
creek,  to  the  public  road  near  the  house  of  James  Bell ;  then  be- 
ginning at  the  said  maple,  thence  north  eighty  and  a  half  degrees 
west  ten  perches ;  thence  south  seventy-nine  and  a  half  degrees 
west  twenty-two  perches  to  a  hickory ;  thence  through  land  of 
Joseph  Houser,  south  sixty  and  a  half  degrees  west  twenty  four 
perches ;  thence  west  twenty-two  perches  to  a  white  oak,  in  the 
public  road  leading  to  Stroudsburg — a  plot  or  draft  of  which  is 
thereunto  annexed.  We  would  also  state  that  the  recent  freshet 
took  away  two  bridges  on  said  creek,  the  one  where  the  highway 
from  Easton  to  Milford  crosses  said  creek,  the  other  where  the  mail 
road  from  Easton  to  Stroudsburg  crosses  the  same ;  and  that  the 
site  we  herewith  return  as  the  most  suitable  place  for  the  erection 
of  a  bridge,  is  about  equi-distant  between  the  former  two  sites  ;  and 
with  the  road  we  also  herewith  return  as  connected  therewith,  will 
equally  accommodate  the  public,  and  answer  every  purpose  of  two 
bridges  as  before." 

This  report  was  signed  by  the  six  viewers  named  in  the  order. 

This  report  was  presented  to  the  court,  and  approved  on  the 
same  day,  viz.,  on  the  3d  of  February  1841. 

It  was  then  sent  up  to  the  grand  jury,  and  approved  by  them.     ' 

This  certiorari  was  taken  on  the  6th  of  February  1 841. 

The  following  errors  were  assigned  : 

1.  That  the  bridge  over  Smithfield  creek,  on  the  road  from 
Easton  to  Milford,  being  a  county  bridge,  and  so  entered  of  record 
at  April  Sessions  1795,  the  commissioners  were  bound  to  repair  it 
without  any  further  proceedings  by  view,  &c.  And  any  view  or 
proceedings  thereon,  were  unauthorized  by  law. 
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2.  That  but  one  order  issued;  whereas  there  are  two  distinct 
petitions  for  bridges  at  different  places. 

3.  That  the  order  is  made  returnable  at  February  Sessions  1841 ; 
whereas  it  should  have  been  made  returnable  to  the  next  sessions 
thereafter. 

4.  That  the  viewers  have   exceeded   their  authority  in  laying 
*3fi8~l   ou*'  a  *road  fr°m  the  Easton  and  Milford  road,  to  the  road 

J  leading  from  the  Easton  and  Milford  road  to  Stroudsburg, 
on  the  north  side  of  Brodhead's  or  Smithfield  creek. 

5.  That  the  court  had  no  right  to  appoint  a  view  to  report  to 
the  same  sessions,  and  to  receive  their  report  and  act  thereon 
within  two  days  from  the  presentation  of  the  original  petitions ; 
the  same  being  unauthorized  by  law,  and  affording  no  time  to  those 
interested  to  make  objection  thereto. 

6.  That  there  was  not  time  from  the  issuing  of  the  order  to  the 
return  of  the  same,  to  give  reasonable  notice  of  the  meeting  of 
the  viewers,  and  of  the  intention  to  bring  the  proceedings  before  the 
court  and  grand  jury. 

7.  That  Smithfild  or  Brodhead's  creek  being  a  public  highway, 
the  court  could  not  authorize  the  erection,  nor  could  the  commis- 
sioners erect  a  bridge  over  the  same,  without  a  special  law  for  the 
purpose. 

8.  That  the  decree  of  the  court  approving  the  report,  is  contrary 
to  law. 

Mr.  Ihrie  and  Mr.  Porter,  argued  for  the  appellants. 
Mr.  Mattery,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — 

1.  The  first  of  these  exceptions  seems  inapplicable  to  the  facts 
of  the  case.  The  bridge  in  question  is  a  new  one,  to  be  built  at 
neither  of  the  former  sites,  but  about  equi- distant  from  each.  The 
county  commissioners  might,  perhaps,  be  bound  to  repair  the  former 
county  bridge,  (though  as  to  that  we  give  no  opinion),  and  yet  they 
might  also,  under  the  provisions  of  the  act  of  assembly,  with  the 
approbation  of  the  court  and  grand  jury,  build  as  many  new 
bridges  over  the  creek  as  should  be  found  expedient.  There  is 
nothing  in  the  act  of  assembly  that  restrains  the  building  of  new 
bridges,  either  as  to  place  or  number,  provided  they  are  approved 
of  in  the  manner  pointed  out  in  the  35th  section  of  the  act  of 
13th  June  1836.  As  to  vacating  the  former  county  bridge,  I  see 
nothing  in  the  petition  or  proceedings  that  has  an  eye  to  that.  The 
old  county  bridge,  or  what  is  left  of  it,  remains  in  statu  quo  un- 
affected by  these  proceedings. 
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2.  The  second  objection   has   been  satisfactorily  answered   by 
the  counsel  for  the  petitioners.     The  order  and  proceedings  of  the 
viewers  seem  to  be  merely  on  the  first  petition,  (which  is  placed 
last  in  the  paper-book),  the  one  headed  by  George  Walter.     The 
presence  of  another  petition  in  the  record,  not  acted  on,  must  be 
considered  *as  irrelevant  and  not  affecting  the  validity  of  the  r*qcq 
proceedings,  if  otherwise  right. 

3.  The  third  objection  is  however  fatal.     The  act  of  13th  June 
1836,  section  35,  directs  that  the  court  shall  "  order  a  view  in  the 
manner  provided  for  in  the  case  of  roads."     And  the  3d  section 
enacts  in  the  case  of  roads,  that  the  viewers  "  shall  make  report  at 
the  next  term   of  the  said  court."     It  is  impossible,  we  think,  to 
give  any   other  interpretation   to  the   35th   section   than  that  the 
viewers  of  bridges  also  shall  make   their  report  at  the  next  term 
of  the  court.     It  cannot  be,  as  has  been  contended,  that  the  man- 
ner here  referred  to,  embraces  merely  the  mode  of  appointing  the 
viewers,  and  has  no  reference  to  their  duties.     Under  such  a  con- 
struction there  would  be  no  rule  at  all  in  the  case  of  bridges,  as  to 
the  duties  of  the  viewers,  the  time  of  making  their  report,  and 
other  matters  of  great  importance,  and  concerning  which  it  would 
be  inconvenient  to  leave  them  ad  libitum  without  any  direction  or 
control.     The  legislature  seems  to  have  deemed  it  expedient  that 
there  should  be  a  delay  in  the  report  till  the  succeeding  term,  as 
well   that  the   viewers  might  have   time  to   weigh  and  deliberate 
without  hurry  or  precipitation,  as  that  parties  interested  should 
have  opportunity  to  learn  the  doings  of  the  jury,  and  act  with  pre- 
paration in  regard  to  them.     These  reasons  apply  as  strongly  to 
bridges  to  be  erected,  as  to  roads  to  be  laid  out;  indeed  frequently 
they  are  connected  together.     See  sec.  37.     It  is  true,  it  may  hap- 
pen  that  an   extraordinary   occasions  a  freshet  may  sweep  away 
bridges,   and  make  immediate  action    desirable.     This  is   a  cose 
however  for  which  the  act  does  not  provide. 

The  4th,  5th,  and  6th,  have  been  passed  over,  and  are  indeed 
included  in  the  former. 

7.  This  \ve  think  forms  no  objection.  The  legislature  had  com- 
petent power  to  authorize  the  erection  of  bridges  over  streams 
declared  public  highways,  either  by  a  special  act  or  a  general  one  ; 
and  the  act  of  13th  June  1836,  gives  authority  as  to  all  rivers, 
creeks  and  rivulets,  without  exception. 

But  on  the  3d  objection,  these  proceedings  must  be  reversed. 

Proceedings  reversed. 

||  Cited  by  counsel,  16  Smith  186.|| 

Cited  by  the  court,  11  Wright  538.  ||  Also  in  Bedford  Bridge,  22  Smith 
46,  as  to  the  report  of  bridge  viewers  being  governed,  as  to  the  time  of  its 
return,  by  the  road  law ;  such  report  must,  like  a  road  report,  lie  over  to 
the  next  term  for  exception  and  review  :  Ibid.  Cited  in  a  dissenting  opinion: 
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In  re  Kensington  Tpk.  Co.,  10  W.  N.  C.  185,  as  to  road  viewers'  reports 
being  returnable  to  term  succeeding  appointment.  If  either  the  court, 
grand  jury,  or  county  commissioners  disapprove  of  the  report  of  the  viewers, 
that  proceeding  falls:  Pequea  Bridge,  18  Smith  428. || 
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Daniel  King's  Estate. 

APPEAL. 

1.  Questions  of  advancement  depend  upon   the  intention  of  the  parent; 
and  of  this,  the  declarations  of  the  parent  at  the  time,  or  the  admissions  of 
the  child   ||  against  itself  ||  at   the    time  or  afterwards,   would  seem  to  be 
evidence. 

2.  If  there  be  no  evidence  at  all  on  the  subject,  then  whether  it  was  a 
present  or  an  advancement,  may  be  judged  of  by  its  amount  and  character. 

3.  Where  a  father,  whose  estate  appeared  on  the  settlement  of  the  accounts 
of  the  administrators,  after  his  death,  to  have  amounted  to  upwards   of 
$120,000,  and  who  had  four  children^  bought  furniture  for  a  daughter,  on 
her  marriage,  to  the  amount  of  $1132,  and  there  was  evidence  of  his  decla- 
rations that  he  had  given  them  to  her  as  a  present  and  a  gift ;  it  was  held, 
that  she  was  not  to  be  charged  with  this  as  an  advancement;  but  that  it  was 
to  be  considered  as  a  present  to  her. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  for 
the  county  of  Philadelphia,  in  the  matter  of  the  settlement  of  the 
accounts  of  the  administrators  of  the  goods,  &c.,  of  Daniel  King, 
late  of  the  city  of  Philadelphia,  deceased. 

The  only  item  in  these  accounts  which  formed  the  subject  of 
controversy,  was  the  following. 

"  1836, 

December.  To  amount  of  furniture  advanced  Maria 

S.  Smith,  and  omitted  in  appraisement,  $1132.03." 

The  auditor  reported  on  this  item  as  follows  : 

"It  was  contended  on  the  part  of  Mr.  William  H.  Smith,  that 
the  amount  of  the  advancement  made  to  his  wife  was  improperly 
*q7-i-i  introduced  on  the  debtor  side  of  the  account ;  and  two  wit- 
'  nesses  were  *produced,  to  wit,  Mrs.  Margaret  Keemle'  and 
Mrs.  Elizabeth  Flick,  (whose  testimony  is  hereto  annexed,  as  per 
exhibit  D.)  who,  in  their  examination,  declared  that  the  amount 
paid  for  furnishing  his  daughter's  house,  had,  in  their  presence  by 
Mr.  Daniel  King,  been  declared  to  be  a  gift  to  her  of  her  furniture 
and  her  plate.  The  auditor  is  of  opinion  that  the  amount  of  the 
said  advancement  is  properly  introduced  on  the  debtor  side  of  the 
account:  all  advancements  being  gifts." 
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Mrs.  Margaret  Keemle*  being  duly  affirmed,  declares  and  says, 
that  she  is  aged  seventy  years  and  upwards;  and  that  she  was 
acquainted  with  Mr.  Daniel  King  better  than  ten  years  previously 
to  his  death  ;  and  that  she  was  also  acquainted  with  his  daughter 
Maria.  Mr.  Daniel  King  told  me  he  gave  the  furniture  of  the 
house  in  which  she  lived  to  his  daughter  Maria  as  a  present  and  a 
gift;  he  said  he  gave  it  to  her  because  she  married  to  please  her- 
self and  her  parents.  This  was  said  to  me  in  the  month  of  Octo- 
ber, before  she  was  married.  He  was  about  furnishing  at  the  same 
time.  In  answer  to  a  question  by  the  auditor. — "  She  was  mar- 
ried a  little  better  than  two  years  ago.  I  think  Mr.  King  died 
in  December  1836." 

"  Mrs.  Elizabeth  Flick  being  duly  affirmed,  declares  and  says,  that 
she  was  acquainted  with  the  deceased,  Mr.  Daniel  King,  and  his 
daughter  Maria.  She  thinks  she  knew  them  for  about  fifteen  or 
sixteen  years.  Mr.  King  told  me  himself,  in  the  presence  of  Mrs. 
King,  that  he  was  making  his  daughter  a  present  of  her  furni- 
ture and  her  plate ;  this  was  in  the  front  parlor  of  his  own 
house.  They  were  not  married  at  this  time.  It  was  the  latter 
end  of  October,  and  he  was  then  about  furnishing  the  house.  I 
believe  they  were  married  the  next  month  ;  within  a  week  or  two 
after  that.  Mr.  and  Mrs.  King  both  told  me  they  were  going  to 
be  married.  The  gentleman  to  whom  she  was  married  was  Mr. 
William  II.  Smith. 

Exceptions  were  filed  in  the  Orphans'  Court,  to  the  auditor's 
report,  as  follows  : 

1.  Because  the  auditor  has  charged  William  H.  Smith  and  wife 
with  the  sum  of  $1132.03   as  an  advancement,  when,    in   fact, 
the  said  sum  was  a  present  by  the  intestate  to  his  daughter  in  his 
lifetime. 

2.  Because  the  auditor  has  decided  that  the  sum  of  $1 132.03 
aforesaid  was  properly  charged  on  the  debtor  side  of  the  adminis- 
tration account. 

3.  Because  the  auditor  has  decided  that  all  advancements  are 
gifts. 

*  After  argument,  the  Orphans'  Court  made  the  following  I-^OTO 
decree : 

"And  now,  November  23d,  1839,  the  court  sustain  the  said 
exceptions,  and  do  order  and  decree  that  the  said  report  be  amended 
by  striking  out  of  the  account  the  item  or  sum  of  $1132.03,  charged 
on  the  debtor  side  thereof  as  an  advancement  to  Maria  Smith  ;  and 
direct  that  distribution  be  made  accordingly,  and  the  report  thus 
amended  be  confirmed  absolutely.  The  court  being  of  opinion  that 
the  furniture  composing  said  item  was  a  pure  gift  by  the  intestate  to 
his  daughter,  and  not  intended  by  him  as  an  advancement,  and 
therefore  improperly  charged  by  the  auditor." 
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From  this  decree  the  administrators  appealed,  and  filed  the  follow- 
ing specification  of  errors : 

1.  The  court   below  directed    the   item  or  sum   of    $1132  03 
charged  on  the  debtor  side  of  the  account,  reported  by  the  auditor 
as  an  advancement  to  Maria  Smith,  to  be  struck    out  of  the  ac- 
count, and  the  report  of  the  auditor  to  be  amended  accordingly. 
To    this  order  and    direction  of    the    court,  exception    is  hereby 
taken. 

2.  The    appellants    except    to    the   aforesaid   direction    of    the 
Orphans'  Court,  both  on  its  intrinsic  demerits,  and  on  the  ground 
that   although  the  furniture  composing  said  item  may  have  been 
a  pure  gift  by  the  intestate,  it  may,  nevertheless,  operate  as  an 
advancement. 

Mr.  O.  J.  Ingersoll,  for  the  appellants. 

The  depositions  don't  alter  the  case.  It  was,  in  fact,  an  ad- 
vancement though  the  intestate  chose  to  call  it  a  gift  or  present. 
He  must  have  used  this  language,  though  he  meant  an  advance- 
ment. He  was  not  selling  the  furniture  to  her.  "Advancement" 
is  a  technical  word,  not  commonly  used  or  understood.  In  Oyster 
v.  Oyster,  1  S.  &  R.  425,  it  is  called  a  gift.  Hoke  v.  Hoke,  5 
Watts  82 ;  Watson  v.  Watson,  6  Id.  257.  Act  of  the  8th  of 
April  1833.  The  object  is  to  equalize  distribution ;  whereas, 
if  the  child  had  been  advanced  to  one  half  of  the  estate,  the 
case  would  be  the  same  as  at  present..  All  would  go  as  a  gift 
according  to  the  opposite  construction,  to  the  injury  of  the  other 
children.  Pratt  v.  Pratt,  Fitzgibbon  285.  The  Massachusetts 
acts  throw  the  burden  of  proof  on  the  party  alleging  an  advance- 
ment ;  but,  as  we  have  no  such  acts,  the  burden  is  thrown  on  the 
other  party.  Here  it  is  to  be  presumed  an  advancement  until  the 
contrary  is  shown. 

Mr.  J.  H.  Campbell,  contra. 

The  estate  is  shown  by  the  accounts  to  have  exceeded  $120,000. 
There  were  four  children.  Maria  was  the  only  daughter.  It  would 
be  strange  if  a  father  under  such  circumstances  could  not  make  a 
present  to  a  daughter.  There  was  a  book  of  the  intestate  produced 
* 070-1  *on  the  hearing  below,  containing  entries  of  expenditures  for 
•I  the  other  children;  but  no  entry  of  this.  The  rule  in  Penn- 
sylvania has  been  that  the  party  averring  an  advancement  must 
prove  it.  It  is  a  question  of  intention.  Surely  a  man  may  yet  dis- 
pose of  his  property  as  he  pleases,  if  he  has  no  creditors.  The 
depositions  show  that  he  intended  a  pure  gift. 

Mr.  J.  R.  Ingersoll,  in  reply. 

Advancement  is  the  correlative  of  debt,  not  of  gift.     If  the  estate 
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had  been  small,  the  injury  might  have  been  great  to  the  other 
children  ;  and  they  have  a  right  to  say  that  this  shall  be  an  advance- 
ment on  the  death  of  their  parent,  intestate,  whatever  it  might 
be  as  a  gift  in  his  lifetime.  Here  we  show  an  advancement  from 
the  nature  of  the  transaction.  The  amount  is  large  and  the  occa- 
sion was  the  marriage  or  fitting  out  of  a  child.  If  not  an  advance- 
ment, it  must  be  a  debt. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J.  — The  evidence  in  this  case  shows  that  the  gift 
of  the  father  to  his  daughter  of  furniture,  at  the  time  of  her  mar- 
rying, was  intended  as  a  present,  and  not  as  an  advancement.     It 
can  be  treated  as  the  latter  only  on  the  principle  contended  for  by 
the  appellants,   that  every  such   gift  by   a  father  to  his  daughter 
must  be  deemed   an   advancement,  in   case  of  his  dying  intestate. 
No  authority,  however,  has  been  produced  in  support  of  this  prin- 
ciple ;  nor  does  there  seem  any  reason  for  saying  that  it  never  shall 
be  in  the  power  of  such  parent  to  make  a  present  to  his  child  dur- 
ing his  lifetime,  unless  it  falls  within  that  class  of  small  donations, 
which  the  law  holds  to  be  presents  and  not  advancements.     Surely 
such  a  parent  has  the  right  of  giving  his  property  to  his  child  as 
well   as   to   a  third  person,  if  he  choses,  provided  he  does  nothing 
thereby  to  delay   or  hinder  creditors.     A   daughter  who  leaves  a 
parent,  at  her  marriage  frequently  relieves  him  from  the  burden 
of  maintaining  her,  while  the  other  children  may  remain  with  the 
parent  for  years,  and  become  far  more  expensive  to  him ;  and  it 
might  be  unjust  that  the  children   who  remain  should  deduct  the 
daughter's  provision  of  furniture,  when  they  are  not  charged  with 
maintenance.     All   such  questions  must  depend  on  the  intention 
of  the  parent  in  making  the  gift:  and  of  this,  the  declarations  of 
the  parent  at  the  time  would  seem  to  be  evidence,  or  the  admissions 
of  the  children  against  themselves  at  the  time,  or  afterwards.     And 
in  Hengst's  Case,  6  Watts  86,  entries  in  the  father's  books,  made 
at  his  request,  and  signed  by  him,  were  held  evidence  against  the 
child  to  show  an  advancement.     If  there  be  no  evidence  at  all  on 
the  subject,  then  whether  it  was  a  present  or  an  advancement  may 
be  judged  of  by  its  amount  and  character ;  of  which  there  have 
been  many  cases  in   chancery,  that  *are  referred  to  in   1    r*q74 
Madd.  Ch.  512,  and  other  books.     But  when  the  intention   ' 
of  the  father  is  clearly  proved,  as  here,  it  supersedes  this  inquiry, 
and  settles  definitely  the  character  of  the  gift.     In  fact,  nothing 
is  more  usual  than  for  the  father,  on  the  marriage  of  his  daughter, 
to  provide  her  with  furniture  for  housekeeping:  and  whether  he 
will  charge   it  to  her  as  an  advancement,  or  make  it  a  free  and 
absolute  gift,  to  be  her's  without  accountability  in  any  event,  is 
within  his  own  breast,  where  he  is  in  a  solvent  state.     If  there  be 
6  WHARTON — 24 
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no  evidence,  it  must  be  judged  of  according  to  the  rules  on  the 
subject  to  which  I  have  adverted.  Here,  it  seems,  the  daughter 
married  with  the  approbation  of  the  father,  and  he  chose,  probably 
as  a  testimony  of  his  satisfaction,  to  give  the  furniture  as  a  present, 
which  he  had  a  right  to  do. 

Decree  affirmed. 

Cited  by  counsel,  6  W.  &  S.  208  ;  5  Casey  210;  4  Wright  59 ;  6  Id.  352; 
7  P.  F.  Smith  464. 

Cited  by  the  court,  7  Harris  433  ;  11  Id.  87  ;  1  Grant  371  ;  2  Id.  305 ;  2 
Wright  127  ;  IP.  F.  Smith  498  ;  ||  Weaver's  Appeal,  13  Id.  311,  where  it  is 
said  that  the  question  is  always  one  of  intention  ;  if  there  be  no  direct  evi- 
dence of  this,  the  question  becomes  one  of  presumption  from  the  amount 
and  character  and  other  circumstances  of  the  transfer ;  some  of  these  pre- 
sumptions stated :  the  evidence  to  rebut  such  presumption  should  be  clear 
and  satisfactory  :  Ibid.  In  Storey's  Appeal,  2  Norris  98,  a  grandfather  trans- 
ferred to  his  grandson  a  sum,  equal  to  nearly  two-thirds  of  his  distributive 
share,  to  establish  him  in  business  ;  held,  an  advancement,  though  there  was 
evidence  of  a  declaration  (not  cotemporaneous,)  that  he  had  "  given  "  this 
sum  to  his  grandson.  The  declarations  of  a  parent,  cotemporaneous  with 
his  entries  in  a  "  family  book,"  are  evidence  to  show  an  advancement:  Oiler 
».  Bonebrake,  15  Smith  344  ;  declarations  made  subsequently  and  in  absence 
of  child,  cannot  turn  what  was  prima  facie  a  debt,  into  an  advancement ; 
cases  cited,  Ibid ;  and  see  Merkei's  Appeal,  8  Norris  340.  || 

See,  also,  4  Wharton  137. 
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Commercial  Bank  of  Cincinnati  against  Pleasants. 

IN    ERROR. 

In  the  month  of  January  1836,  the  Commercial  Bank  of  Cincinnati  sent 
by  A.,  their  agent,  a  large  sum  of  money,  in  bank  notes,  to  Philadelphia. 
On  the  arrival  of  A.  in  Philadelphia,  he  called  upon  B.,  and  asked  him  to 
take  charge  of  it.  B.  declined  this,  but  told  him  that  he  might  have  the  use 
of  his  fire-proof  for  the  purpose.  A.  accordingly  went  to  the  fire-proof  and 
deposited  certain  packages,  and  at  the  request  of  B.  locked  the  door  of  th.e 
fire-proof  and  took  away  the  key  with  him.  Afterwards  he  returned  to  B.'s 
office ;  and  in  the  course  of  the  same  day  a  package  containing  $100,000  in 
post  notes  of  the  Bank  of  the  U.  S.,  which  had  been  brought  on  by  him  was 
missing.  Search  was  made  in  the  fire-proof  without  success.  The  Com- 
mercial Bank  of  Cincinnati,  on  hearing  of  the  fact,  offered  by  public  adver- 
tisement a  reward  of  $10,000  for  the  recovery  of  the  package.  The  adver- 
tisement stated  that  the  package  "  was  lost  at"  Wheeling,  or  between  that 
place  and  Philadelphia,  or  possibly  on  the  arrival  of  the  bearer  of  it  in 
Philadelphia ;  and  that  the  reward  would  be  paid  on  the  delivery  of  the 
package  to  B.  at  Philadelphia,  or  to  other  persons  at  other  places  named  ; 
and  added  that  if  inconvenient  to  the  finder  to  deliver  the  money,  he  might 
deduct  the  reward  and  remit  the  balance  by  mail  to  the  bank.  In  the  month 
of  August  following,  C.,  who  was  the  principal  person  in  the  office  of  B., 
discovered  the  missing  package  on  the  floor  of  the  fire-proof,  and  delivered 
it  to  the  cashier  of  the  Girard  Bank  in  Philadelphia,  where  it  was  deposited 
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to  the  credit  of  the  Commercial  Bank  of  Cincinnati.  Held,  that  the  package 
was  not  lost  or  recovered  in  the  sense  of  the  advertisement ;  and  at  all  events 
that  as  it  had  not  been  delivered  to  either  of  the  persons  named  in  the  adver- 
tisement, C.  was  not  entitled  to  the  reward. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  by  William  Pleasants  against  the  President,  Directors 
and  Company  of  the  Commercial  Bank  of  Cincinnati,  to  recover 
the  sum  of  $10,000,  which  had  been  offered  by  the  defendants  as 
a  reward  for  the  recovery  of  a  package  containing  §100,000, 
belonging  to  the  defendants,  and  supposed  to  be  lost. 

The  action  was  commenced  by  a  foreign  attachment,  to  which 
the  defendants  put  in  bail. 

*The  first  count  of  the  declaration  recited  that,  "  whereas  r*^yg 
heretofore,  to  wit,  on  the  eighteenth  day  of  April,  in  the  year  *- 
of  our  Lord  one  thousand  eight  hundred  and  thirty-six,  at  the 
county  aforesaid,  the  said  "  The  President,  Directors  and  Company 
of  the  Commercial  Bank  of  Cincinnati,  caused  to  be  printed  and 
published  in  a  certain  public  newspaper  commonly  called  The 
Pennsylvanian,  a  certain  advertisement,  dated  Commercial  Bank 
of  Cincinnati,  the  seventeenth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  thirty-six,  and  by  the  said  advertise- 
ment they  the  said  defendants  did  then  and  there,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  city  aforesaid,  promise  and 
undertake  to  pay  a  reward  of  ten  thousand  dollars  on  the  recovery 
of  a  package  containing  one  hundred  thousand  dollars  in  post  notes 
of  the  Bank  of  the  United  States,  of  the  denomination  of  five 
hundred  and  one  thousand  dollars  lost  by  the  said  defendants." 
The  plaintiff  then  averred,  that  he,  "  confiding  in  the  promise  and 
undertaking  of  the  said  defendants,  so  by  them  in  manner  and 
form  aforesaid  made,  did  afterwards,  to  wit,  on  the  twentieth  day 
of  August,  in  the  year  aforesaid,  at  the  county  aforesaid,  recover 
and  find  the  said  package,  and  did  restore  the  same  to  the  said 
defendants,  by  reason  whereof,  the  said  defendants  then  and  there 
became  liable  to  pay,  and  ought  to  have  paid  to  the  said  plaintiff, 
the  aforesaid  reward  of  ten  thousand  dollars,  to  wit,  at  the  county 
aforesaid ;  and  being  so  liable  they  the  said  defendants  in  consid- 
eration thereof,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  county  aforesaid,  undertook,  and  then  and  there  promised 
the  said  plaintiff  to  pay  him  the  said  sum  of  money  when  they  the 
said  defendants  should  be  thereunto  afterwards  requested." 

The  second  count  recited,  "and  whereas  also  afterwards,  and 
before  the  making  of  the  promise  and  undertaking  of  the  said 
defendants  hereinafter  next  mentioned,  to  wit,  on  the  17th  day  of 
March,  in  the  year  aforesaid,  at  the  county  aforesaid,  a  certain 
package  belonging  to  the  said  defendants  containing  one  hundred 
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thousand  dollars  in  post  notes  of  the  bank  of  the  United  States, 
of  the  denominations  of  five  hundred  dollars  and  one  thousand 
dollars  had  been  lost,  to  wit,  at  the  county  aforesaid;  and  thereupon 
heretofore  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  the  said  defendants  had  caused  to  be  printed  and  pub- 
lished a  certain  advertisement,  and  therein  in  consideration  of  the 
premises  had  undertaken  and  promised  to  pay  the  sum  of  ten 
thousand  dollars  on  the  recovery  of  the  said  package;  and  the 
said  plaintiff  confiding  in  the  promise  and  undertaking  of  the  said 
defendants,  afterwards,  to  wit,  on  the  twentieth  day  of  August,  in 
the  year  aforesaid,  at  the  county  aforesaid,  found  the  said  package, 
and  did  then  and  there  deliver  the  same  to  the  said  defendants; 
and  the  said  defendants  by  means  of  the  premises  then  and  there 
*3771  recovere(i  the  same ;  of  all  which  matters  and  things,  the  de- 
-*  fendants  on  the  day  and  year  last  *aforesaid,  at  the  county 
aforesaid  had  notice  whereby  the  said  defendants  then  and  there 
became  liable  to  pay  the  said  plaintiff  the  said  sum  of  ten  thous- 
and dollars,  when  they  the  said  defendants  should  be  thereunto 
afterwards  requested ;  and  being  so  liable  they  the  said  defendants 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  county  aforesaid,  undertook,  and  then  and 
there  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money, 
when  they  the  said  defendants  should  be  thereunto  afterwards 
requested." 

There  was  also  a  count  for  money  had  and  received. 

The  defendants  pleaded  non  assumpsit,  and  payment  with  leave, 
&c. 

The  cause  came  on  for  trial  before  Stroud,  J.,  on  the  31st  of 
October  1839 ;  when  the  counsel  for  the  plaintiff  opened  that  this 
was  an  action  to  recover  $10,000  reward  offered  by  the  defendants 
for  the  recovery  of  $100,000  in  post  notes,  lost  by  the  defendants 
and  found  and  restored  by  the  plaintiff.  That  on  or  about  the  29th 
of  January  1836,  Charles  Cist  left  Cincinnati  with  a  large  amount 
of  money,  among  the  rest  $100,000  in  500  and  $1000  notes.  He 
came  to  Charles  Macalester,  who  was  general  agent  then  of  the 
bank,  and  put  the  packages  in  his  fire  proof,  taking  the  key. 
About  three  o'clock  he  went  to  the  Schuylkill  Bank  to  deposit 
the  money;  on  getting  there  he  found  he  had  not  this  package  of 
$100,000;  and  that  on  the  20th  of  August  1836,  the  plaintiff 
found  this  money,  and  took  it  to  the  Girard  Bank,  and  there 
deposited  it  to  the  credit  of  the  defendants. 

The  plaintiff  then  gave  in  evidence  the  following  advertisement : 

"  $10,000  Reward. 

"The  above  reward  will  be  paid  on  the  recovery  of  a  package 
containing  one  hundred  thousand  dollars,  in  post  notes  of  the 
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Bank  of  the  United  States,  of  the  denominations  of  $500  and 
$1000,  which  was  lost  at  Wheeling,  or  between  that  place  and  Phil- 
adelphia, between  the  29th  of  January  and  the  3d  of  February. 
The  package  was  made  up  at  St.  Louis,  and  addressed  on  the  out- 
side to  Wm.  S.  Hatch,  Esq.,  cashier  of  the  Commercial  Bank 
of  Cincinnati,  and  was  forwarded  without  being  opened  from  the 
Commercial  Bank  to  Philadelphia.  The  bearer  proceeded  to 
Wheeling  by  the  mail  stage,  and  thence  by  Washington,  Pa.,  to 
Pittsburgh,  in  the  Good  Intent  Line  of  Stages,  by  Greensburgh 
and  Bedford  to  Philadelphia.  The  loss  is  supposed  to  have  taken 
place  after  the  arrival  of  the  bearer  at  Wheeling,  and  before  he 
reached  Philadelphia ;  but  may  possibly  have  occurred  on  his 
arrival  at  the  latter  city. 

"The  above  reward  will  be  paid  on  the  delivery  of  the  said  pack- 
age *to  Charles  Macalester,  Esq.,  Philadelphia;  to  John  r*oqo 
Snyder,  Esq.,  cashier  of  the  Bank  of  Pittsburgh ;  to  John  "- 
List,  Esq.,  cashier  of  the  N.  W.  Bank  of  Virginia,  at  Wheeling; 
or  to  the  cashier  of  the  Commercial  Bank  of  Cincinnati,  and  no 
questions  will  be  asked. 

"  Measures  have  been  adopted  to  stop  the  payment  of  the  notes : 
the  description  of  them  has  been  extensively  circulated — they  will 
be  of  no  value  except  to  the  owners. 

"  If  inconvenient  to  the  finder  to  deliver  the  money,  he  is  author- 
ized to  deduct  the  reward,  and  remit  the  balance  by  mail  to  the  bank. 

J.  S.  ARMSTRONG,  President. 

Commercial  Bank  of  Cincinnati,  March  17th  1836." 

The  following  parol  evidence  was  then  given  on  the  part  of  the 
plaintiff. 

W.  D.  Lewis,  sworn. — "The  plaintiff  called  on  me  one  morning 
after  the  loss  of  the  package,  and  handed  it  to  me  saying,  he  had 
been  looking  for  some  papers  in  a  fire-proof.  It  was  a  sealed  pack- 
age addressed.  I  think  it  had  the  name  of  Hatch,  which  had  been 
erased.  I  don't  state  that  as  a  fact.  It  was  this  very  package 
and  contained  these  very  notes ;  which  I  had  counted  immediately. 
The  amount  was  $100,000.  The  very  package  described.  It  was 
deposited  to  the  credit  of  the  Commercial  Bank  of  Cincinnati. 
Absorbed  long  ago  in  their  business  with  us.  Some  time  after  loss." 

Cross-examined. — "  I  don't  remember  whether  any  person  came 
with  Mr.  Pleasants.  When  he  handed  it  to  me,  Mr.  James  Nevins 
and  Mr.  Schott  were  present.  I  have  no  recollection  of  Mr.  To- 
land  being  present.  Mr.  Pleasants  said  he  found  the  money  in  the 
fire-proof  of  Mr.  Macalester.  He  said  he  was  searching  among  some 
old  papers  for  some  particular  paper,  not  for  this,  among  the  papers 
of  Macalester  &  York,  for  a  paper  of  Macalester  and  York.  Mr 
Pleasants  was  in  Mr.  Macalester's  employment  as  a  clerk,  I  under- 
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stood.  He  had  been  some  time.  I  think  it  was  a  few  months  after 
the  advertisement  the  money  was  brought.  I  think  Mr.  Pleasants 
went  from  the  bank  to  the  employ  of  Mr.  Macalester.  I  can  give 
the  date  on  reference.  He  said  he  found  them  on  the  floor  of  the 
fire-proof,  and  my  impression  is  there  was  a  space  between  the  shelf 
and  the  wall  of  the  fire-proof.  I  examined  it  afterwards  and  thought 
it  must  have  slipped  in  putting  it  on  the  shelf.  There  are  several 
shelves.  I  allude  to  that  immediately  above  the  floor.  It  was  quite 
a  small  package.  Not  longer  than  the  bundle  exhibited.  Mr.  Pleas- 
ants did  not  state,  that  I  recollect,  Mr.  Toland's  agency.  One  of  the 
gentlemen  suggested  that  it  was  a  good  day's  work — hoped  he 
would  get  the  reward.  And  I  stated  it  was  best  he  should  retain 
the  package,  and  handed  it  back  to  him,  desiring  him,  or  expressing 
to  him  my  opinion  that  he  had  better  retain  it,  which  he  declined 
doing,  and  said  he  wished  it  to  go  to  the  credit  of  the  bank  The  feel- 


*379] 


ing  I  had  was  that  he  should  retain  it  until  he  had  made  up  *his 
mind  whether  he  would  claim  the  reward.    I  think  I  expi-essed 


that  idea  to  him  in  words.  He  made  no  reply,  except  that  he  preferred 
its  going  at  once  to  the  credit  of  the  bank.  He  said  nothing  as  to 
his  claiming  the  reward.  No  offer  was  made  by  him  towards  deduct- 
ing the  reward.  The  money  was  passed  without  any  condition  what- 
soever, to  the  credit  of  the  bank.  He  did  not  desire  any  condition." 
Charles  Macalester,  sworn. — "Early  in  the  spring  of  1836, 
Charles  Cist,  who  acted  as  agent  of  the  Commercial  Bank  of  Cin- 
cinnati, reported  himself  to  me  as  the  bearer  of  a  considerable  sum 
of  money,  and  asked  me  if  I  would  take  charge  of  it.  I  declined, 
but  told  him  he  could  have  the  use  of  my  fire-proof,  which  he  had 
used  on  several  similar  occasions,  requiring  him  to  take  the  key. 
He  went  to  the  proof,  and,  I  suppose,  deposited  his  money — and 
was  going  away  when  I  told  him  to  lock  the  fire-proof  and  take  the 
key,  as  I  was  determined  to  have  no  responsibility  ;  which  he  did. 
The  object  was  to  lend  out  the  money  to  some  of  the  banks  here. 
Next  I  saw  of  him  was  near  3  o'clock,  when  he  said  he  wanted  his 
money.  His  first  call  was  as  early  as  9  o'clock  ;  he  said  he  had  an 
arrangement  for  disposing  of  it  with  the  Schuylkill  Bank.  I  went 
out  of  the  office,  came  back  and  found  that  the  fire-proof  door  was 
shut,  and  told  him  he  had  no  time  to  spare  if  he  meant  to  use  it 
that  day.  He  told  me  he  had  his  money,  putting  his  hands  on  his 
pocket  so — and  showing  his  pocket  handkerchief  with  something  in 
it.  I  saw  nothing  of  him  till  I  returned  from  dinner  and  found 
him  sitting  in  my  office  ;  he  told  me  he  had  met  with  a  great  mis- 
fortune ;  that  he  had  lost  one  of  his  packages  of  money.  I  asked 
him  how  much  ;  he  said  he  was  almost  afraid  to  tell — then  he  said, 
a  package  containing  $100,000.  I  asked  where  he  had  first  missed 
it ;  he  said  when  he  got  to  the  Schuylkill  Bank.  I  inquired  where 
he  had  last  seen  it ;  he  said,  he  thought,  in  his  bdarding  house, 
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that  morning,  but  not  certain — positively  at  Wheeling.  The  cashier 
of  the  Schuylkill  Bank  came  in  soon  after.  He  thought  he  had 
put  it  in  the  fire-proof  in  the  morning.  It  was  searched — Levis 
was  there,  I  think — by  Mr.  Cist,  Mr.  Henry  Toland  and  myself. 
I  think  Mr.  Levis  was  present.  We  could  find  nothing  of  the 
package.  The  bank  was  advised  of  the  loss. 

Cross-examined. — "  Mr.  Pleasants  was  in  my  employ  then.  Had 
been  used  to  come  over  when  in  the  Girard  Bank  of  evenings.  He 
was  the  principal  person  in  my  office.  I  was  absent  from  the  city 
when  the  money  was  found;  returned  the  same  day.  My  impres- 
sion is  that  Cist  put  it  on  the  floor.  I  saw  a  pocket  handkerchief 
on  the  floor,  that  I  believe,  contained  the  money,  on  the  floor 
under  the  lowermost  shelf.  There  was  small  space  between  the 
shelf  and  the  wall  of  the  fire  proof.  Shelf  about  15  or  18  inches 
from  the  floor.  Left  of  the  door;  shelves  are  right  and  left  of  the 
door.  I  was  *standing  by  the  fire,  in  front  of  the  door  of  |-*OOQ 
the  fire  proof;  two  doors,  outside  single,  and  inside,  folding  *- 
doors — but  on  his  retiring  I  saw  the  pocket  handkerchief.  It  was 
not  on  the  shelf;  I  could  not  see  the  shelf.  The  walls  on  each  side 
are  in  a  line  with  the  shelves.  The  handkerchief  between  the  right 
and  left  shelves.  I  saw  a  handkerchief  in  Mr.  Cist's  possession 
when  he  was  afterwards  going  to  the  bank.  I  infer  the  money  was 
in  several  packages.  He  told  me  so;  four  or  five  packages.  I 
inferred  he  had  a  package  in  each  pocket  and  in  the  handkerchief. 
Colored  handkerchief,  silk  or  cotton.  The  fire  proof  was  moder- 
ately light.  I  stood  between  the  window  and  the  door  of  the  fire 
proof — floor  level  with  bottom.  Fire  proof  built  within  a  year. 
Sand  on  the  bricks  of  the  floor,  no  mortar.  The  floor  of  the  fire 
proof  contained  papers.  No  books  on  the  lower  floor ;  a  small 
trunk  was  directly  in  front,  on  the  floor.  I  saw  Mr.  Cist  go  in ; 
advised  him  to  examine  it.  Saw  Mr.  Toland;  examined  myself. 
I  think  they  finished  before  I  began.  The  examination  was  made 
leaving  the  trunk  and  papers  in  there ;  it  lasted  a  few  minutes  each, 
sufficient  to  look  around.  Fire  proof  five  feet  wide,  and  three  deep, 
about.  About  three  feet  wide,  excluding  the  shelves  ;  three  shelves 
on  each  side.  Books  on  the  other  shelves  which  were  taken  out 
every  morning.  I  think  Mr.  Cist  was  in  and  out  about  two  or 
three  times  during  the  morning." 

Re-examined. — "I  called  in  one  of  the  young  men,  Michael 
Brady,  and  requested  him  to  take  out  of  the  fire  proof  what  books 
and  papers  we  would  probably  want.  When  Cist  was  depositing 
his  money,  nobody  else  was  present  that  I  recollect.  Mr.  Pleasanta 
generally  is  at  a  desk  in  the  front  office.  Mr.  Brady  saw  the 
packages  put  in.  He  took  out  the  books,  and  Mr.  Cist  deposited 
the  packages.  Three  persons  were  attached  to  the  office,  Wm 
Pleasants,  J.  P.  Pleasants  and  Michael  Brady.  In  January  1836, 
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Mr.  Pleasants  came  exclusively,  and  has  continued  ever  since 
with  me.  Only  one  key  to  the  fire  proof.  The  young  man  took 
it  to  my  house  at  night.  Left  in  the  door  during  the  day.  The 
plaintiff  was  constantly  in  my  employ  from  the  time  of  the  loss  to 
the  discovery  of  the  money  and  till  now." 

Here  the  plaintiff  closed  his  case. 

The  defendants  then  gave  in  evidence  a  deposition  of  Henry 
Toland,  Jr.,  taken  upon  interrogatories  to  New  York  ;  the  material 
parts  of  which  were  as  follows : 

"  My  first  knowledge  of  the  discovery  of  the  package  was  I 
believe  in  the  month  of  August,  in  the  year  1836.  I  do  not  recol- 
lect the  day  of  the  date  of  the  month,  but  recollect  distinctly  it  was 
on  a  Saturday,  and  I  think  in  the  latter  part  of  the  month.  On  that 
day,  I  think  between  twelve  and  one  o'clock,  on  coming  into  the  office 
from  the  street,  I  met  Mr.  Pleasants  the  plaintiff  coming  out  of  the 
back  room ;  he  told  me  to  come  into  the  back  room  and  unlocked 
*OQI-|  *the  fire  proof.  It  was  our  custom  to  leave  the  fire  proof 
^  unlocked.  He  then  told  me  to  stoop  down  and  look.  I  did 
so.  There  was  a  good  deal  of  sand  at  that  time  on  the  floor  of  the  fire 
proof,  which  had  been  built  I  believe  about  twelve  months.  I  knelt 
down  to  look,  but  having  just  come  in  from  the  light,  I  could 
distinguish  nothing  but  a  piece  of  brown  paper  against  the  wall, 
and  another  piece  on  the  sand.  I  made  some  hasty  remark,  and 
he  told  me  to  look  again,  when  I  made  out  the  direction  on  the 
paper  against  the  wall  to  be  William  S.  Hatch,  Esq.,  and  it  was 
marked  in  the  corner  $100,000.  I  exclaimed  it  was  the  lost  pack- 
age, and  took  it  out;  at  which  Mr.  Pleasants  said  something 
disapproving  of  my  touching  it.  I  then  left  the  package  in  the 
office,  and  went  over  for  my  father,  who  had  a  store  at  that  time 
No.  64  Dock  street,  but  he  was  not  in  ;  he  came  into  Mr.  Macal- 
ester's  office  shortly  after,  and  he  and  Mr.  Pleasants  took  the 
package  as  I  understand  from  them  to  the  Girard  Bank  and  depo- 
sited it  to  the  credit  of  the  Commercial  Bank  of  Cincinnati,  and 
took  out  a  certificate  of  deposit,  (I  think).  Mr.  Macalester  was 
out  of  town  at  the  time  the  package  was  found.  I  knew  nothing 
of  my  own  knowledge  of  the  circumstances  attending  the  placing 
of  the  package  in  the  fire  proof  closet,  as  I  was  not  in  the  office  of 
Charles  Macalester  at  the  time  Mr.  Cist  came  on  with  the  money. 
There  was  no  one  in  the  room  when  I  saw  the  package  and  took  it 
out  as  stated  above,  but  Mr.  Pleasants  and  myself.  Michael  Brady, 
a  boy  in  the  employ  of  Mr.  Macalester,  was  in  the  front  room. 
The  other  paper  before  mentioned  I  found  to  be  only  a  piece  of 
waste  paper.  The  deponent  believes  that  he  has  in  his  answer  fully 
detailed  all  his  knowledge  of  the  circumstances." 

"At  the  time  referred  to  in  his  first  answer,  he  was  in  the  office  of 
Mr.  Macalester,  with  a  view  of  becoming  acquainted  with  the  business, 
and  had  been  there  from  February  1836 ;  but  had  received  no  salary." 
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The  learned  judge  charged  the  jury  as  follows : 

The  defence  is  placed  almost  entirely  upon  legal  grounds.  I 
have  concluded,  therefore,  to  confine  my  remarks  to  you,  to  the 
particular  points  raised,  and  to  so  much  of  the  evidence  as  gives 
rise  to  them. 

The  points  stated  in  the  order  in  which  they  were  made,  were 
these : — 

1.  That  in  point  of  fact  the  package  was  never  lost. 

2.  That  if  taken  to  have  been  lost  by  the  bank,  and  found  by  the 
plaintiff,  yet  the  place  where  it  was  found,  and  the  relation,  in 
which  the  plaintiff  stood  to  the  bank  at  the  time  of  the  loss,  pre- 
clude him  from  legally  claiming  the  reward  offered. 

3.  That  supposing  the  facts  and  the  law  embraced  in  the  two 
preceding  propositions  to  be  in  favor  of  the  plaintiff,  yet  by  his 
conduct  he  has  waived  his  right  to  recover. 

*These  three  positions  were  taken  in  the  opening  of  the  r*oo.7 
defence.  The  learned  counsel  who  summed  up  on  that  side  *- 
of  the  cause,  has  added  two  others ;  one  of  which  is,  that  the  adver- 
tisement promises  the  reward  on  condition  that  the  package  should 
be  delivered  to  Mr.  Macalester  of  this  city,  or  the  cashier  of  the 
Pittsburgh  Bank,  or  the  cashier  of  the  N.  W.  Bank  of  Virginia,  or 
the  cashier  of  the  Commercial  Bank  of  Cincinnati — the  defendant. 

The  other  is,  that  Mr.  Henry  Toland,  Jr.,  and  not  the  plaintiff, 
was  the  actual  finder,  and  entitled  therefore,  if  any  one  is,  to  the 
reward. 

The  1st,  4th  and  5th  points,  present  questions  of  fact  which  you 
are  to  determine ;  and  it  will  be  convenient  to  notice  them  before 
speaking  of  the  others.  And  the  counsel  having  drawn  our  atten- 
tion to  the  5th  point  just  before  closing  his  address,  I  will  touch 
upon  it  at  once. 

1.  It  is  said  the  finder  of  the  package  was  not  the  plaintiff,  but 
Mr.  Henry  Toland,  Jr. 

If  you  think,  from  the  evidence,  that  the  plaintiff  had  discovered 
the  package  prior  to  his  calling  Mr.  Toland  and  requesting  him  to 
enter  the  fire  proof  and  make  examination  there  in  the  manner 
related  by  Mr.  Toland,  that  the  plaintiff  took  the  package  to  the 
Girard  Bank,  and  deposited  its  contents  there  to  the  credit  of  the 
defendant,  you  may  infer  if  you  think  proper  to  do  so,  that 
the  plaintiff  was  the  finder.  It  does  not  appear  that  Mr.  Toland 
has  ever  claimed  the  reward.  In  his  answer  to  one  of  the  inter- 
rogatories propounded  to  him,  "  he  has  stated  the  manner  in  which 
he  became  acquainted  with  the  finding  of  the  package." 

The  next  question  I  shall  notice,  is  the  first  before  stated,  i.  e., 
that  the  package  was  never  lost. 

The  package  appears  to  have  been  out  of  the  possession  of  the 
bank,  from  March  17th,  to  August  20th  1836. 
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Was  it 'then  lost  in  the  sense  of  the  advertisement?  This  is  a 
question  of  fact  for  your  decision. 

[Here  the  advertisement  was  read  to  the  jury.] 

Lost,  is  a  comprehensive  word,  and  I  submit  to  the  jury,  should 
be  taken  here  in  its  largest  sense.  The  law  is  eminently  and 
emphatically  a  practical  science,  and  its  grand  end,  the  attainment 
of  justice  in  the  every  day  pursuits  of  mankind,  precludes  generally 
the  application  of  refined  and  metaphysical  rules  as  the  proper  tests 
of  truth.  In  dealing  with  the  evidence  of  witnesses,  the  language 
of  parties  spoken  or  reduced  to  writing  in  an  informal  instrument 
such  as  a  newspaper  advertisement,  it  is  especially  necessary  to  act 
upon  this  principle.  If,  therefore,  the  question  turned  on  the 
import  of  the  word  lost,  I  submit  to  you,  the  construction  should 
be  favorable  to  the  plaintiff. 

But  I  do  not  think  it  turns  upon  the  meaning  of  this  word.  The 
reward  is  offered  for  the  restoration  of  the  money  to  the  bank,  who 
.,.000-1  *was  out  of  possession  of  it,  and  did  not  know  where  it  was, 
J  and  had  no  certain  means  of  acquiring  this  knowledge  or 
regaining  the  possession.  This  is  the  plain  view  of  the  subject, 
and  if  you  so  understand  the  testimony,  you  will  be  justified  in 
finding  for  the  plaintiff  on  this  point. 

Then  as  to  the  defendant's  4th  point.  That  the  advertisement 
offers  the  reward  on  condition  that  the  package  should  be  delivered 
to  Mr.  Macalester,  &c. 

It  was  argued,  you  will  recollect,  that  as  the  money  was  found 
here,  it  ought  to  have  been  delivered  to  Mr.  Macalester,  who  is 
named  in  the  advertisement,  and  is  known  to  live  here.  The  reason 
why  this  was  not  done  would  seem  to  be,  that  Mr.  Macalester  was 
not  in  the  city  when  it  was  found.  But  I  do  not  think  there  was 
any  obligation  to  deliver  it  to  Mr.  Macalester ;  that  any  such  con- 
dition is  imposed  upon  the  finder  by  the  advertisement.  For  as  I 
before  remarked,  the  beginning  of  the  advertisement  states  that  the 
reward  will  be  given  for  the  recovery  of  the  money  by  the  defend- 
ant. The  naming  of  Mr.  Macalester  and  others  as  persons  to 
whom  it  might  be  delivered,  was  with  a  view  to  the  supposed  con- 
venience of  the  finder.  These  gentlemen  were  thus  constituted 
agents  to  receive  it  and  to  pay  the  reward.  But  this  was  merely  a 
mode  of  transmission  for  convenience.  But  besides,  the  cashier  of 
the  Bank  of  Cincinnati  is  one  of  the  persons  named,  and  he  for 
all  substantial  purposes  connected  with  the  matter,  may  be  regarded 
as  the  bank  itself;  and  further,  the  finder  is  authorized  to  break 
open  the  package,  take  out  the  reward,  and  transmit  the  balance  to 
the  bank  by  the  mail.  I  hold  it  to  be  unimportant,  therefore,  how 
the  restoration  of  the  money  was  effected,  provided  the  bank  was 
subjected  to  no  extraordinary  or  unnecessary  expense  in  obtain- 
ing it. 
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Has  it  been  recovered  ?  This  is  a  question  for  you.  The  iden- 
tical notes — the  package  as  a  whole  is  advertised  for.  It  does  not 
appear  to  have  been  sent  to  the  defendant  in  this  shape.  It  was 
taken  to  the  Girard  Bank,  broken  open,  and,  as  I  understood  Mr. 
Lewis,  deposited  as  a  general  deposit  of  so  much  money  as  the 
notes  purported  to  be  worth  on  their  face  to  the  credit  of  the  de- 
fendant. Strictly,  I  do  not  think  this  was  proper,  although  it  has 
not  been  made  the  subject  of  animadversion.  It  ought  to  have 
been  placed  in  the  Girard  Bank  as  a  special  deposit.  But  if  you 
think  from  the  evidence  the  defendants  have  received  the  money  as 
it  was  deposited,  from  the  Girard  Bank,  without  objection,  you 
may,  if  you  think  proper  to  do  so,  consider  the  condition — the  sub- 
stantial condition  mentioned  in  the  advertisement — the  restoration 
of  the  money,  as  complied  with  by  the  plaintiff. 

I  will  now  briefly  notice  the  remaining  questions,  which  are 
questions  of  law. 

1.  Admitting  that  the  package  was  lost  by  the  bank,  and  subse- 
quently found  by  the  plaintiff,  and  restored  to  the  defendant,  yet 
the  *place  where  it  is  assumed  to  have  been  as  lost,  being  r*qo^ 
the  fire-proof  of  Mr.  Macalester,  and  Mr.  Macalester  being,  *- 
it  is  said,  an  agent  of  the  defendant,  and  the  plaintiff  a  clerk  in  his 
employ,  and  in  contemplation  of  law,  the  servant  of  Mr.  Macales- 
ter, it  is  argued,  that  this  condition  of  circumstances  presents  a 
legal  bar  to  the  plaintiffs  recovery. 

1.  As  to  the  fact. — Was  Mr.  Macalester  the  agent  of  the  bank 
for  the  keeping  of  this  package  ?  His  evidence  is,  that  he  posi- 
tively refused  to  take  any  charge  of  it ;  removed  the  books  he 
might  want  during  the  day  from  the  fire-proof;  told  Mr.  Cist  he 
should  himself  lock  it  up  and  keep  the  key ;  and  Mr.  Cist,  as  he 
says,  locked  it  up  and  took  the  key.  Mr.  Macalester  also  says 
there  was  but  one  key  to  the  fire-proof. 

How  then  can  he  be  considered  the  agent  of  the  bank  in  the 
keeping  of  this  money  ? 

But,  it  is  said,  the  counsel  of  the  plaintiff  in  opening  his  case, 
stated  that  Mr.  Macalester  was  a  general  agent  of  the  bank.  I 
believe  this  language  was  used  by  the  counsel.  But  what  is  meant 
by  a  general  agent  of  the  bank  ?  There  is  no  proof  apart  from  the 
language  of  counsel  on  this  subject.  But  if  he  had  been  a  general 
agent  of  the  bank,  to  act  at  his  discretion  for  the  interest  of  the 
bank  whenever  he  pleased,  or  whatever  else  may  be  the  meaning 
of  these  expressions,  he  had  a  right  to  disclaim  and  refuse  any  par- 
ticular agency  ;  and  he  avers  he  did  disclaim  and  refuse  the  custody 
of  this  money. 

There  are  no  facts,  therefore,  that  I  perceive,  to  found  this  ques- 
tion, so  far  as  concerns  Mr.  Macalester's  agency,  upon.  But  still, 
as  the  point  has  been  made,  I  charge  you  distinctly,  that  admitting 
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Mr.  Macalester  to  have  been  the  agent  of  the  bank  as  is  asserted, 
and  that  the  plaintiff  was  his  servant,  these  circumstances  could 
not  interfere  with  the  plaintiff's  right  of  recovery. 

The  last  point  is,  that  the  plaintiff,  by  his  conduct,  has  waived 
his  right  to  recover.  The  ground  on  which  this  is  alleged  is,  that 
the  plaintiff,  when  it  was  suggested  to  him  by  Mr.  Lewis  that  it 
might  be  expedient,  in  order  to  claim  the  reward,  to  detain  the 
package  instead  of  depositing  it  as  was  done,  said  he  would  deposit 
it,  without  saying  what  his  intentions  were  in  regard  to  the  reward. 

Now  the  advertisement  contemplates  receiving  the  whole  pack- 
age, proposes  such  delivery,  and  names  Mr.  Macalester  and  others 
agents  to  recover  it.  It  adds  that  no  question  would  be  asked,  or 
I  should  have  supposed  this  mode  of  transmission  was  designed  for 
honest  finders,  and  that  the  other  mode,  authorizing  the  finder  to 
pay  himself  and  transmit  the  remainder  by  mail,  was  for  those  of 
a  different  character.  Taking  the  facts  as  stated  by  Mr.  Lewis  in 
regard  to  the  plaintiff's  conduct  at  the  time  of  the  deposit,  I  see 
nothing  from  which  a  waiver  of  his  rights  can  be  implied. 

The  amount  to  be  given,  should  your  verdict  be  for  the  plaintiff, 
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has  been  adverted  to  by  both  sides.     On  the  part  of  the  de- 
fendant it  has  been  said  you  ought  not  to  give  the  entire 


amount  of  the  reward  offered,  that  you  should  consider  what  the 
plaintiff  deserved  from  the  trouble  he  has  had.  I  do  not  think  so. 
I  construe  the  advertisement  as  a  contract  to  pay  any  one  who 
might  find  and  restore  the  package,  the  particular  sum  mentioned, 
$10,000.  It  is  as  binding  a  contract  in  this  respect  as  if  the  agree- 
ment was  for  erecting  a  house.  If  you  find  for  the  plaintiff  you 
ought  to  give  at  least  the  $10,000,  and  you  may  give  at 
your  discretion,  as  damages,  interest  from  the  institution  of  the 
suit,  which  was  three  years  ago  yesterday,  or  any  less  sum  for 
interest." 

The  jury  found  for  the  plaintiff  the  sum  of  $11,800,  being  the 
amount  of  the  reward  with  interest ;  and  the  defendant  having 
taken  a  bill  of  exceptions  to  the  charge,  removed  the  record  to  this 
court,  and  assigned  the  following  errors. 

1.  The  judge  erred  in  his  instruction  to  the  jury  upon  the  point 
whether  Henry  Toland,  Jr.,  or  the  plaintiff  below,  was  the  finder 
of  the  money. 

2.  The  judge  erred  in  charging  that  the  jury  might  find  for  the 
plaintiff  below,  although  the  defendants  had   not  lost  the  money. 

3.  The  judge  erred  in  leaving  to  the  jury  the  interpretation  of 
the  advertisement ;  and  particularly  of  the  word  lost,  therein  used 
by  the  defendants  below. 

4.  The  judged  erred  in  instructing  the  jury  that  the  money  had 
been  lost. 

5.  The  judge  erred  in  his  charge  upon  the  second  point  made  by 
the  defendants  below. 
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6.  The  judged  erred  in  charging  that  the  restoration  of  the  money 
by  the  plaintiff  below,  and  the  recovery  thereof  by  the  defendants 
below,  as  alleged  to  have  taken  place,  were  such  a  restoration  and 
recovery  of  the  money  as  entitled  the  plaintiff  below  to  the  reward 
under  the  advertisement. 

7.  The  judge  erred  in  taking  from  the  jury  the  question  of  the 
agency  of  Macalester  for  the  defendants  below. 

8.  The  judge  erred  in  charging  that  there  was  no  agency  of 
Macalester  for  the  defendants  below. 

9.  The  judge  erred  in  charging  that  the  agency  of  Macalester  for 
the  defendants  below  could  not  interfere  with  the  right  of  the  plain- 
tiff to  recover. 

10.  The  judge  erred  in  charging  that  there  was  no  evidence  from 
*which  the  jury  might  infer  a  waiver  of  the  reward  by  the  r*oofi 
.plaintiff  below. 

11.  The  judge  erred  in   charging  that  if  the  jury  found  for  the 
plaintiff  below,  they  must  give  him  a  verdict  to  the  amount  at  least 
of  ten  thousand  dollars. 

12.  The  charge  should  have  been  for  the  defendants  on  each  of 
the  following  points : 

1.  That  the  facts  given  in  evidence  did  not  constitute  a  loss 
of  the  package. 

2.  That  the  place  where  the  package  was  said  to  be  found,  and 
the  relation  in  which  the  plaintiff  below  stood  in  the  bank, 
precluded  him  from  legally  claiming  the  reward  offered. 

3.  That  the  conduct  of  the  plaintiff  below  was  a  waiver  of  his 
claim  to  the  reward. 

4.  That  the  terms  of  the  advertisement  were  not  complied  with 
in  the  delivery  of  the  package. 

5.  That  the  evidence  was  deficient  in  exhibiting   the  plaintiff 
below  as  the  actual  discoverer  of  the  package. 

13.  That  the  judge   misconstrued   the   term   '•'lost,"   and  also 
misconstrued  the  term  "recovery,"  as  used  in  the  advertisement." 

Mr.  C.  Ingersoll  and  Mr.  C.  J.  Ingersoll,  for  the  plaintiffs  in 
error. 

Mr.  Sharswood  and  Mr.  Meredith,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — William  Pleasants  was  plaintiff  below.  His  claim 
arose  as  follows : — In  the  spring  of  1836,  the  Commercial  Bank  of 
Cincinnati  sent  to  this  city  Mr.  C.  Cist  with  a  large  sum  of  money. 
The  object  was  to  lend  out  the  money  to  some  of  the  banks  here.  Mr. 
Cist  went  to  Mr.  C.  Macalester,  who  had  sometimes  acted  for  the 
bank,  and  asked  him  to  take  charge  of  the  money.  Mr.  Macalester 
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refused  to  do  so  ;  but  offered  the  use  of  his  fire- proof.  Mr.  Cist 
went  to  the  fire-proof,  and,  as  Mr.  Macalester  supposed,  deposited 
the  money.  From  where  Mr.  Macalester  stood  he  could  see  into  the 
room  in  which  the  fire-proof  was,  and  see  into  the  fire-proof.  The 
fire-proof  was  about  three  feet  deep  and  five  feet  wide,  with  shelves 
on  each  side  of  the  door,  and  a  space  in  the  middle,  between  the 
shelves,  of  about  three  feet.  The  lower  shelf  was  about  a  foot  or 
fifteen  inches  from  the  floor.  Mr.  Macalester  saw  the  handkerchief 
in  which  he  supposed  was  the  money,  on  the  floor,  rather  under  the 
lower  shelf,  on  one  side.  He  told  Cist  to  take  the  key,  and  he  did 
so,  having  locked  the  door,  after  the  books,  which  might  be  used 
that  da}r,  were  taken  out.  "I  think,"  says  Mr.  Macalester,  "Cist 
was  in  and  out  two  or  three  times  during  the  morning,"  Mr. 
Macalester  was  in  and  out  several  times.  At  length,  he  found 

*3rt71  ^r-  ^*8t  *t^iere?  wno  told  h™  he  ^ad  made  arrangements 
J  with  the  Schuylkill  Bank.  On  being  told  he  had  not  much 
time  to  spare  in  bank  before  three  o'clock,  he  replied,  he  had  his 
money  here,  touching  his  pocket.  Mr.  Macalester  saw  his  pocket 
handkerchief,  or  part  of  it.  Mr.  Macalester,  when  Cist  was  going 
out  to  the  bank,  thought  the  money  was  in  several  packages,  and 
in  each  pocket.  When  this  occurred,  the  door  of  the  fire-proof  was 
shut — whether  locked  or  not,  does  not  appear. 

On  returning  from  dinner,  Mr.  Macalester  found  Cist  sitting  in 
his  office  in  distress ;  he  said  he  had  lost  a  package  of  money 
enclosing  one  hundred  thousand  dollars ;  had  missed  it  at  the 
Schuylkill  Bank  ;  thought  he  had  seen  it  at  his  boarding-house  that 
morning  ;  was  positive  he  had  seen  it  at  Wheeling ;  thought  he  had 
put  it  in  the  fire-proof  that  morning.  The  cashier  of  the  Schuyl- 
kill Bank  came  in,  and  he,  Cist,  Mr.  Macalester,  and  Mr.  Toland, 
searched  the  fire-proof,  and  did  not  find  it. 

The  persons  in  Mr.  Macalester's  office  were  William  Pleasants 
(who  was  the  principal  person  in  the  office),  J.  P.  Pleasants,  and 
Michael  Brady.  The  latter  person,  says  Mr.  Macalester,  saw 
the  money  put  in — he  took  out  the  books  before  Cist  put  in  the 
money. 

The  bank  at  Cincinnati  was  informed  of  the  loss,  and  published 
the  following  advertisement : 

"  $10,000  Reward. — The  above  reward  will  be  paid  on  the  recov- 
ery of  a  package  containing  one  hundred  thousand  dollars,  in  post 
notes  of  the  Bank  of  the  United  States,  of  the  denomination  of  five 
hundred  and  one  thousand  dollars,  which  was  lost  at  Wheeling,  or 
between  that  place  and  Philadelphia,  between  the  29th  of  January 
and  the  3d  of  February.  The  package  was  made  up  at  St.  Louis, 
and, addressed  on  the  outside,  to  'William  S.  Hatch,  Esq.,'  cashier 
of  the  Commercial  Bank  of  Cincinnati,  and  was  forwarded  without 
being  opened,  from  the  Commercial  Bank  to  Philadelphia.  The 
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loss  is  supposed  to  have  taken  place  after  the  arrival  of  the  bearer 
at  Wheeling,  and  before  he  reached  Philadelphia,  but  may  possibly 
have  occurred  on  his  arrival  at  the  latter  city. 

The  above  reward  will  be  paid  on  the  delivery  of  the  said 
package  to  Charles  Macalester,  Esq.,  Philadelphia ;  to  John  Sny- 
der,  Esq.,  cashier  of  the  bank  of  Pittsburgh  ;  to  John  List,  Esq., 
cashier  of  the  N.  W.  Bank  of  Virginia,  at  Wheeling  ;  or  to  the 
cashier  of  the  Commercial  Bank  of  Cincinnati,  and  no  questions  will 
be  asked. 

Measures  have  been  adopted  to  stop  the  payment  of  the  notes  ; 
the  descriptions  of  them  have  been  extensively  circulated  ;  they  will 
be  of  no  value  except  to  the  owners. 

If  convenient  to  the  finder  to  deliver  the  money,  he  is  au- 
thorized to  deduct  the  reward,  and  remit  the  balance,  by  mail,  to 
the  bank. 

J.  S.  ARMSTRONG,  Pres't. 

Commercial  Bank  of  Cincinnati, 
March  17,  1836." 

*Matters  remained  thus  until  the  latter  end  of  August, 
1836,  at  which  time  the  plaintiff  below,  about  noon,  on 
coming  out  of  the  back  room,  met  H.  Toland,  Jr.,  who  was  coming 
from  the  street  into  the  front  room.  Mr.  Toland  had  been  a  short 
time  with  Mr.  Macalester,  to  acquire  some  acquaintance  with  busi- 
ness, but  had  no  salary.  "Mr.  Pleasants  told  me,"  says  he,  "to 
come  into  the  back  room,  and  he  unlocked  the  fireproof  (it  was 
our  custom  to  leave  the  fire-proof  unlocked) ;  he  then  told  me  to 
stoop  down  and  look ;  I  did  so ;  there  was  a  good  deal  of  sand  at 
that  time  on  the  floor  of  the  fire-proof,  which  had  been  built  at  that 
time  about  twelve  months.  I  knelt  down  to  look,  but  having  just 
come  in  from  the  light,  I  could  distinguish  nothing  but  a  piece  of 
brown  paper  against  the  wall,  and  another  piece  on  the  sand.  I 
made  some  hasty  remark,  and  he  told  me  to  look  again,  when  I 
made  out  the  direction  on  the  paper  against  the  wall  to  be  'William 
S.  Hatch,  Esq.,'  and  it  was  marked  on  the  corner  '$100,000.'  I 
exclaimed  it  was  the  lost  package,  and  took  it  out,  at  which  Pleas- 
ants  said  something  disapproving  of  my  touching  it.  I  then  left 
the  package  in  the  office,  and  went  over  for  my  father,  who  had  a 
store,  at  that  time,  No.  64  Dock  street,  but  he  was  not  in  ;  he 
came  into  Mr.  Macalester's  office  soon  after,  and  he  and  Mr. 
Pleasants  took  the  package,  as  I  understood  from  them,  to  the 
Girard  Bank,  and  deposited  it  to  the  credit  of  the  Commercinl 
Bank  of  Cincinnati,  and  took  the  certificate  of  deposit  (I  think). 
Mr.  Macalester  was  out  of  town  at  the  time  the  package  was  found." 
He  then  goes  on  to  state,  that  he  was  not  in  the  employ  of  Mr. 
Macalester  when  the  package  was  left,  and  only  knows  of  it  bv 
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report;  that  no  other  person  than  myself  and  Mr.  Pleasants  was  in 
the  back  room  when  he  saw  the  paper,  and  took  it  up.  Michael 
Brady,  a  boy  in  the  employ  of  Mr.  Macalester,  was  in  the  front 
room. 

Mr.  Lewis,  cashier  of  the  Girard  Bank,  proved  that  the  "  bundle 
or  package  was  brought  to  the  bank,  and,  after  some  conversation, 
opened,  counted  and  deposited  to  the  credit  of  the  Bank  of  Cincin- 
nati, and  absorbed  long  since  in  their  business  with  us." 

At  the  time  the  package  was  carried  to  the  Girard  Bank,  and 
before  it  was  opened,  something  was  said  to  Mr.  Pleasants  about 
retaining  the  package  until  he  had  claimed  the  reward,  or  made  up 
his  mind  whether  he  would  claim  it.  To  this  he  made  no  other 
reply  than  the  request  that  it  should  go  at  once  to  the  credit  of  the 
Commercial  Bank  of  Cincinnati. 

The  amount  of  the  charge  of  the  judge  of  the  District  Court  was 
distinctly  that  the  plaintiff  is  entitled  to  recover. 

In  forming  an  opinion  on  the  meaning  and  effect  of  a  proposition 
expressed  words  spoken  or  written,  there  is  seldom  any  more  required 
than  to  know  the  circumstances  in  which  the  party  was  placed,  the 
object  to  be  obtained,  and  the  compensation  proposed  to  be  given  : 
metaphysical,  and  logical,  and,  unless  in  professional  matters,  tech- 
nical acumen  is  not  required,  and  sometimes  misleads.  The  word 
*ooq-i  *lost,  like  most  other  words,  has  a  different  signification  ac- 
J  cording  to  the  other  words  in  connection  with  which  it  is  used, 
and  the  subject  to  which  itis  applied.  It  is  often  used  so  that  it  is  cor- 
rectly applied  on  one  state  of  facts,  and  not  correctly  applied  in  a  dif- 
ferent state  of  facts.  Most  men,  who  have  transacted  much  business, 
have  at  times,  looked  for  a  paper,  and  used  the  expression  that  it  was 
lost ;  if  out  of  the  person's  possession,  and  not  in  the  possession 
of  some  other  to  whom  he  gave  it,  he  will  say  it  is  lost ;  if  he 
afterwards  finds  it  in  his  own  possession,  or  that  of  some  person  to 
whom  it  was  properly  given,  or  in  some  place  where  it  was 
properly  put,  he  says  it  was  not  lost,  it  was  overlooked  or  mislaid. 
An  article  in  the  possession  of  the  owner,  or  of  a  person  to  whom 
he  gave  it,  or  in  a  place  where  he  or  that  person  put  it,  and  where  it 
remains  safely,  is  not  lost. 

So  the  word  recover  has  its  meaning  affected  by  circumstances 
under  which  it  is  used,  or  the  connection  in  which  it  is  used. 

Evidently,  the  reward  was  offered  under  the  impression  that  Mr. 
Cist  had  dropped  the  package,  or  that  it  had  been  taken  out  of  his 
possession  without  his  knowledge,  in  which  case  the  words  lost  and 
recover  would  be  proper. 

Mr.  Cist  was  the  agent  of  the  bank.  If  he  or  his  wife,  when  he 
got  home,  had  found  the  package  in  his  trunk,  enclosed  in  another 
package  of  papers,  or  enveloped  in  some  article  of  clothing,  Mr.  Cist 
being  an  honest  man,  it  would  never  have  been  lost — only  mislaid 
or  overlooked. 
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If,  by  some  mistake,  William  S.  Hatch,  instead  of  giving  this 
package  to  Mr.  Cist,  had  put  it  in  the  safe  at  Cincinnati,  no  one 
would  have  known  where  it  was,  but  it  would  not  have  been  lost, 
though  it  would  have  been  mislaid,  and  no  one  in  the  bank  have 
known  where  it  was  for  some  weeks  or  months  ;  and  neither 
Mr.  Hatch  nor  any  officer  of  the  bank  could  have  become  entitled 
to  the  reward  by  seeing  it ;  for  it  had  not  been  lost,  it  was  not 
recovered ;  and,  as  it  had  been  in  the  possession  and  was  in  the 
possession  of  Mr.  Hatch,  no  one  would  deliver  it  to  him,  in  the 
fair  import  of  the  terms,  "on  the  delivery  of  it  to  William  S. 
Hatch,"  &c. 

There  seems  also  some  misconception  as  to  the  situation  of  Mr. 
Macalester  in  this  business.  He  was  not  the  agent  to  put  out  the 
money,  and  he  refused  to  take  charge  of  it  until  it  was  disposed  of. 
He  was,  therefore,  in  no  way  answerable  if  never  seen  more.  But 
he  was  the  agent  to  receive  it  for  the  bank  if  it  had  been  lost.  On 
the  money  being  put  into  his  possession,  by  a  person  who  had 
found  it  or  stolen  it,  the  reward  would  have  been  earned  ;  but  if, 
without  his  knowledge,  it  had  been  overlooked  in  his  fire-proof, 
and  had  never  been  out  of  it,  and  Charles  Macalester  himself  had 
first  seen  it,  it  would  never  have  been  lost,  never  recovered,  and 
never  could  be  said  to  be  delivered  to  Charles  Macalester,  in  whose 
possession  it  had  been  all  the  while,  though  without  his  knowledge. 
The  advertisement  *was  not  written  for  such  a  state  of  facts,  r*'jqo 
and  Mr.  Macalester  never  would  have  claimed  the  reward  ;  ^ 
and  if  he  had,  would  not  have  recovered  it.  Now,  William  Pleas- 
ants,  the  principal  man  of  business  in  the  office,  was  in  the  place 
of  Charles  Macalester,  and  for  the  purpose  of  all  official  business, 
was  Charles  Macalester.  Any  stranger  having  found  this  pack- 
age where  it  had  been  really  lost,  if  such  had  been  the  case,  who 
had  brought  it  to  the  office,  and  delivered  it  in  the  office  to  William 
Pleasants,  in  the  absence  of  Mr.  Macalester,  and  taken  his  receipt 
for  it,  could  have  recovered  the  reward  from  the  bank.  On  the 
supposition,  then,  that  it  was  always  in  the  fire-proof  of  Mr.  Mac- 
alester, it  was  never  lost,  only  overlooked  ;  it  was  not,  could  not  be 
delivered  to  Charles  Macalester,  it  was  always  in  his  possession, 
and  the  case  provided  for  by  the  advertisement  never  had  occur- 
red, and  never  could  occur;  for  I  repeat — the  accidental  seeing 
it  by  the  plaintiff  was  the  same  as  if  Mr.  Macalester  had  first 
seen  it. 

The  case  was  argued  as  if  it  was  certain  that  the  package  had 
never  been  out  of  the  fire-proof  of  Mr.  Macalester.  If  it  had  been 
taken  from  that  place,  and  returned  from  compunction  of  conscience, 
or  fear  of  detection,  it  would  not  make  the  case  of  the  plaintiff  below 
better. 

Mr.  Macalester  was,  by  the  advertisement,  appointed  by  the  bank 
6  WHARTON — 25 
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its  agent  to  receive  the  package.  On  the  delivery  of  it  to  him,  the 
reward  became  due.  But  it  was  not  delivered  to  him.  It  was  dis- 
covered in  the  case  in  his  office,  that  is  in  his  possession,  and  placed 
beyond  his  control.  I  have  come  to  the  conclusion,  that  while  in 
his  fire-proof  it  was  not  lost,  but  if  the  broadest  meaning  of  lost  is 
to  be  adopted,  and  thus  making  it  lost  while  there,  and  the  claim  is 
made  by  one  who  did  nothing  more  than  see  what  others  overlooked, 
the  principle  must  be  carried  through,  and  it  ought  literally  to  have 
been  delivered  to  Mr.  Macalester  as  one  of  the  four  persons  named. 
This  was  not  done,  but  it  was  taken  out  of  his  power,  and  delivered 
where  he  had  no  control  over  it.  He  who  claims  a  large  sum 
for  doing  what  required  no  exertion  of  ingenuity  or  labor  of 
body,  but  solely  on  the  ground  of  the  literal  performance  of  what 
was  required  in  the  proposal,  must  show  that  he  performed  every 
part,  and  not  that  he  did  one  of  the  things  required,  and  omitted 
or  went  contrary  to  the  other  requisitions,  or  some  of  them.  The 
judgment  of  the  court  below  is  reversed,  and  a  venire  de  novo 
awarded. 

ROGERS,  J.,  dissented. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

||  The  eaptor  of  stolen  property,  for  which  a  reward  is  offered,  has  a  lien 
for  its  amount:  Gumming  v.  Gann,  2  Smith  484. || 
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Ash  against  McGill. 

When  the  recovery  in  ejectment  is  of  an  undivided  part  of  the  premises, 
the  sheriff  must  put  the  plaintiff  into  actual  possession  thereof  along  with 
the  defendant. 

A  JUDGMENT  had  been  obtained  by  the  plaintiff  in  an  action  of 
ejectment  against  the  defendant,  for  an  undivided,  fifth  part  of  a 
house  and  lot  of  ground  in  the  Northern  Liberties.1  The  plaintiff 
sued  a  writ  of  possession  to  March  term  1841,  which  was  returned 
executed.  The  sheriff  had  put  the  plaintiff  into  actual  possession  of 
the  house  and  lot,  along  with  the  defendant's  tenant  in  possession  ; 
and  the  plaintiff  was  expelled  therefrom  by  the  tenant  in  possession, 
and  others. 

Mr.    G.  Ingersoll,  for  the  plaintiff,  now  took   a   rule  on  the 
defendant  to  show  cause  why  an  alias  writ  of  possession  should  not 
1  DawBon  v.  McGill,  4  Whart.  230. 
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be  issued  under  the  1st  section  of  the  act  of  1st  February  1834, 
being  ua  supplement  to  the  act  relating  to  actions  of  ejectment." 

Mr.  Q-oodman,  for  the  defendant. 

The  recovery  of  the  plaintiff  being  of  an  undivided  fifth  of  the 
house  and  lot,  actual  possession  along  with  the  defendant  cannot  be 
given  by  the  sheriff  consistently  with  the  defendant's  possession  of 
his  four-fifths.  It  amounts  to  an  ouster  of  the  defendant  of  a 
portion  of  his  unquestioned  right  of  possession.  The  defendant 
offered  the  plaintiff  to  account  to  him  for  a  fifth  of  the  proceeds  of 
the  annual  value  of  the  premises :  the  plaintiff  can  have  his  action 
of  partition,  and  of  account 

PER  CURIAM. — Let  the  alias  habere  facias  possessionem  be 
issued. 
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Yaughan  and  Others  against  Barclay. 

IN   EQUITY. 

1.  This  court  has  jurisdiction  of  a  bill  brought  to  compel  the  conveyance, 
by  a  trustee  residing  within  the  state,  of  the  outstanding  legal  estate  in  lands 
situate  in  other  states. 

2.  In  1795,  R.  M.,  and  others,  conveyed  to  J.  N.  and  J.  B.,  certain  lands 
in  Virginia,  Kentucky,  North  Carolina,  South  Carolina  and  Georgia,   in 
trust  for  the  shareholders  of  an  association  called  "  The  North  American 
Land  Company."     In  1807,  a  majority  of  the  shareholders  resolved  that 
J.  N.  and  J.  B.,  the  trustees,  should  convey  to  certain  persons  named,  for 
the  purposes  of  sale,  &c.,  and  on  making  such  conveyance,  should  be  held 
harmless  and  blameless  for  any  acts,  &c.     In  1808,  J.  N.  conveyed  all  his 
estate  in  the  land,  pursuant  to  the  agreement ;  but  J.  B.  refused  to  convey, 
and  died  in  1816,  having  survived  J.  N. ;  and  leaving  as  his  heir-at-law,  J. 
M.  B.;  who,  on  being  applied  to,  refused  to  convey,  alleging  that  he  did  not 
know  how  far  the  trust  had  been  accepted  and  acted  upon  ;  that  he  had  never 
accepted  the  trust;  and  that  he  had  by  an  instrument  under  seal,  which  was 
recorded,  renounced  the  trust,  and  declared  that  he  would  not  intermeddle 
with  it.     On  a  bill  against  J.  M.  B.,  to  compel  the  conveyance  of  the  legal 
estate,  there  being  some  evidence  that  J.  B.  accepted  the  trust,  a  decree  for 
a  conveyance  was  made. 

THIS  was  a  suit  in  equity,  instituted  by  John  Vaughan,  Robert 
Porter,  James  Dundas,  Henry  Nixon  and  Benjamin  Kugler,  as 
managers  of"  The  North  American  Land  Company,"  against  John 
M.  Barclay. 

The  bill  set  forth,  that  by  certain  articles  of  agreement,  dated 
the  20th  of  February  1795,  between  Robert  Morris,  John  Nich- 
olson, James  Greenleaf,  and  those  who  should  become  purchasers 
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of  shares  in   the  North  American  Land  Company,  an  association 
was  formed,  styled  the  North  American  Land  Company. 

That  the  stock  of  the  said  company  consisted  of  six  millions  of 
acres  of  land  in  Pennsylvania,  Virginia,  Kentucky,  North  Carolina, 
South  Carolina  and  Georgia,  the  titles  to  which  were  to  be  vested 
in  Thomas  Wilting,  John  Nixon  and  John  Barclay,  in  trust,  to 
convey  the  same  according  to  the  said  articles  of  agreement. 

That  on  the  oth  of  March  1795,  Robert  Morris,  John  Nicholson, 
and  James  Greenleaf,  by  five  several  deeds,  conveyed  unto  the  said 
*oqq-|  *Thomas  Willing,  John  Nixon,  John  Barclay,  and  to  the 
-1  survivors  or  survivor  of  them,  and  to  the  heirs  of  such  sur- 
vivor, large  bodies  of  land  in  Virginia,  Kentucky,  North  Carolina, 
South  Carolina  and  Georgia,  in  trust,  to  hold  the  same  agreeably 
to  the  said  articles  of  agreement. 

That  Thomas  Willing  refused  to  accept  the  said  trusts ;  but  that 
they  were  accepted  by  John  Nixon  and  John  Barclay. 

That  by  the  28th  article  of  the  agreement  establishing  the  com- 
pany above  referred  to,  it  was  provided,  that  in  case  it  should  be 
found  necessary  to  alter  the  said  articles,  the  same  might  be  done 
on  certain  conditions  therein  stated. 

That  in  conformity  with  the  provisions  of  the  said  28th  article,  it 
was  agreed  by  a  constitutional  majority  of  the  shareholders  in  the 
eaid  company,  representing  17,132  shares,  at  their  annual  meeting 
on  the  31st  of  December  1807,  as  follows  : 

"  1st.  That  all  the  business  and  concerns  of  the  North  American 
Land  Company  shall  henceforward  be  managed  and  conducted  by 
Henry  Pratt,  John  Ashley,  John  Vaughan,  Robert  Porter  and  John 
Mjller,  Jr.,  their  survivors,  or  a  majority  of  such  survivors,  who 
shall  have  full,  unlimited  and  uncontrolled  powers  to  barter,  sell, 
or  convey  all  or  any  part  of  the  land  or  property  of  the  said  company, 
on  whatever  terms  and  conditions  they  may  judge  fit ;  and  also  to 
act  in  all  possible  cases  regarding  the  affairs  of  the  company  as  they 
may  deem  most  expedient  and  proper. 

*'  2.  That  John  Nixon  and  John  Barclay,  the  trustees  of  the  com- 
pany, shall  have  power  to  transfer  or  convey,  and  shall  transfer  and 
convey  to  the  said  Henry  Pratt,  John  Ashley,  John  Vaughan,  Robert 
Porter  and  John  Miller,  Jr.,  as  aforesaid,  by  deed  or  quit  claim,  or 
other  competent  conveyance,  all  the  lands  and  property  of  the  com- 
pany vested  in  them,  either  in  law  or  equity,  for  the  benefit  of  the 
company,  and  also  all  shares  of  stock  of  the  company  that  may  have 
been  transferred  to  them,  or  in  their  names,  under  the  23d  article 
of  the  agreement  aforesaid.  And  that  the  said  John  Nixon  and  John 
Barclay  shall,  on  making  such  competent  conveyances  or  transfers, 
forever  after  be  held  harmless  and  blameless  for  any  and  all  neglects 
or  pretended  neglects,  and  for  any  and  all  doings  which  may  have 
happened  or  occurred  while  they  were  considered  the  trustees  of  the 
company." 


1841.]  OF  PENNSYLVANIA.  393 

[Vaughan  v.  Barclay.] 

That  on  the  27th  of  April  1808,  John  Nixon  in  pursuance  of  the 
articles  of  agreement,  establishing  the  company,  and  of  the  above 
stated  amendments  thereto,  and  reciting  the  same,  conveyed  to  the 
said  Henry  Pratt,  John  Ashley,  John  Vaughan,  Robert  Porter  and 
John  Miller,  Jr.,  and  their  heirs  as  joint-tenants,  and  not  as  tenants 
in  common,  all  his  estate  in  the  lands  aforesaid,  in  trust  for  the 
said  company,  agreeably  to  the  said  articles  of  agreement,  and 
the  above-recited  amendments  thereto. 

That  John  Vaughan  and  Robert  Porter,  then  surviving  Henry 
*Pratt,  John  Ashley  and  John  Miller,  Jr.,  on  the  30th  of  r-*nq± 
April  1838,  conveyed  all  the  land  aforesaid  unto  Benjamin    L 
Tilghman,  in  trust  to  reconvey  to  the  complainants. 

That  on  the  1st  May  1838,  Benjamin  Tilghman  conveyed  the 
said  lands  to  the  complainants,  and  the  survivors  and  survivor  of 
them  in  trust,  for  the  same  uses  as  the  said  John  Vaughan  and 
Robert  Porter  had,  and  held  the  same : 

That  the  said  John  Barclay  refused  to  convey  the  said  lands  to 
the  said  Henry  Pratt  and  others,  in  pursuance  of  the  above  stated 
articles  of  agreement  and  amendments  thereto. 

That  the  said  John  Barclay  died  on  or  about  the  8th  of  August 
1816,  having  survived  the  said  John  Nixon. 

That  John  M.  Barclay  is  the  eldest  son  and  heir-at-law  of  the 
said  John  Barclay,  and  that  upon  him  as  such,  the  said  trust 
descended. 

That  the  complainants  had  requested  the  said  John  M.  Barclay 
to  convey  to  them  the  estates  so  held  in  trust  by  him,  according  to 
the  above  stated  articles  of  agreement,  and  amendments  thereto, 
but  that  the  said  J.  M.  Barclay  had  refused  so  to  convey  to  the 
complainants  ;  alleging  as  a  reason  for  such  refusal,  that  he  did 
not  know  how  far  the  trust  was  accepted  and  acted  upon  ;  that  he 
had  never  accepted  the  trust ;  and  that  by  an  instrument  under 
seal,  dated  9th  April  1832,  he  had  renounced  the  trust,  and 
declared  that  he  had  not,  and  would  not  intermeddle  with  the 
same ;  whereas  the  complainants  expressly  charged  the  contrary, 
and  averred  that  the  trust  was  cast  upon  the  said  John  M.  Barclay 
by  act  of  law. 

That  the  declaration  of  the  9th  of  April  1832,  was  made  without 
their  consent,  and  that  notwithstanding  the  same,  it  was  and  is  the 
duty  of  the  said  John  M.  Barclay  to  convey  to  them  the  said  legal 
estate,  according  to  the  draft  of  a  certain  deed  by  them  prepared  for 
that  purpose,  and  of  which  a  copy  was  annexed;  to  execute  which 
conveyance,  or  any  other  conveyance  of  the  said  legal  estate,  the 
said  John  M.  Barclay  had  refused. 

That  such  refusal  worked  manifest  injury  to  the  complainants, 
by  preventing  them  from  conveying  a  legal  title  to  the  lands,  and 
supporting  suits  therefor,  and  was  contrary  to  equity  and  good 
conscience. 
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The  bill  then  prayed  relief,  &c. 

The  answer  stated  that  the  respondent  had  understood  there  was 
an  association  styled  the  North  American  Land  Company,  in  which 
the  late  Robert  Morris,  John  Nicholson  and  James  Greenleaf  were 
interested  ;  but  that  he  had  no  knowledge  of  the  articles  of  agree- 
ment of  20th  February  1795,  mentioned  in  the  bill,  and  neither 
admitted  nor  denied  the  same,  but  prayed  that,  if  material  to  his 
interest,  they  might  be  proved  by  the  complainants. 

That  he  had  no  knowledge  whether  the  capital  stock  of  the  com- 

*qqe-i   pany  *was  to  consist  of  such  bodies  of  land,  and  to  be  vested 

-•   in  trustees  in  such  manner,  as  was  mentioned  in  the  bill ;  and 

neither  admitted  nor  denied  the  same ;  but  prayed  that,  if  material 

to  his  interest,  the  same  might  be  proved. 

That  he  had  understood  and  believed  that  there  was  some 
conveyance  made  by  the  said  R.  Morris,  J.  Nicholson  and  J. 
Greenleaf,  to  the  said  Thomas  Willing,  John  Nixon  and  John 
Barclay. 

That  he  believed  and  admitted  that  Thomas  Willing  refused  the 
trust,  and  that  John  Nixon  accepted  the  same. 

That  he  had  no  knowledge  of  the  transactions  of  the  shareholders 
of  the  said  company,  and  neither  admitted  nor  denied  the  same ; 
but  prayed  that,  if  at  all  material  to  his  interest,  the  same  might 
be  proved. 

That  he  admitted  the  conveyance  of  the  27th  of  April  1808, 
from  John  Nixon  to  Henry  Pratt,  John  Ashley,  John  Vaughan, 
Robert  Porter  and  John  Miller,  Jr. ;  the  deaths  of  Henry  Pratt, 
John  Ashley  and  John  Miller,  Jr. ;  the  conveyance  of  the  30th 
of  April  1838,  from  John  Vaughan  and  Robert  Porter  to  B.  Tilgh- 
man ;  and  the  conveyance  of  1st  May  1838,  from  B.  Tilghman  to 
the  complainants,  as  stated  in  the  bill. 

That  he  further  admitted  that  John  Barclay  never  made  any 
conveyance  to  the  said  Henry  Pratt,  John  Ashley,  John  Vaughan, 
Robert  Porter  and  John  Miller,  Jr..  or  either  of  them. 

That  he  admitted  the  deaths  of  the  said  John  Nixon  and  John 
Barclay  as  stated  in  the  bill ;  and  that  he  is  the  eldest  son  of  the 
said  John  Barclay. 

The  answer  further  stated,  that  in  1818  or  1819,  the  respondent 
was  called  upon  by  the  said  Henry  Pratt  and  James  Greenleaf, 
when  they  stated  to  the  respondent  that  they  wished  him  to  convey 
the  trust  property  which,  they  alleged,  had  vested  in  the  respond- 
ent as  heir-at-law  of  his  father,  the  said  John  Barclay,  to  the  said 
Henry  Pratt,  and  some  other  persons  whose  names  the  respondent 
did  not  recollect,  but  who  were  stated  to  be  managers  of  the  said 
North  American  Land  Company ;  that  the  respondent  having  con- 
sulted counsel,  agreed  to  make  a  conveyance  of  any  trust  or  pro- 
perty that  might  have  vested  in  him,  to  the  said  Henry  Pratt  and 
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the  other  persons  stated  to  be  the  managers  of  the  said  North 
American  Land  Company,  provided  the  said  Henry  Pratt  and  the 
other  persons  to  whom  the  respondent  was  requested  to  make 
the  said  conveyance,  would  contract  and  agree  to  save  and  keep 
the  respondent  harmless  and  indemnified,  for  and  on  account 
of  the  said  conveyance ;  with  which  request  the  said  Henry  Pratt 
refused  to  comply ;  nor  was  any  indemnity  offered  by  any  other 
person.  : 

The  respondent  further  alleged,  that  it  was  unknown  to  him 
how  far  the  said  trust  was  accepted  and  acted  upon ;  and  that  he 
had  never  accepted,  assumed  or  undertaken  the  trust  or  any  part 
thereof. 

He  further  averred,  that  in  1832  he  was  called  upon  by  Henry 
J.  *  Williams,  Esq.,  to  know  whether  he  would  act  as  trus-  r*oufi 
tee  in  the  premises ;  that  he  continued  to  refuse  to  act  as  ' 
trustee,  and  in  order  that  all  persons  might  know  that  he  had 
never  accepted  or  assumed  the  trust,  he,  at  the  instance  of  Mr. 
Williams  and  by  advice  of  counsel,  on  the  9th  of  April  1832, 
executed  the  declaration  mentioned  in  the  bill,  whereby  he  declared 
and  made  known,  that  he  had  never  accepted  the  trust;  and  that 
he  continued  to  renounce  the  same  and  would  not  intermeddle  with 
the  same,  or  with  the  estate  conveyed  by  the  deeds  creating  the 
trust. 

That  having  caused  this  declaration  to  be  duly  recorded  at  Phil- 
adelphia, he  had  declined  to  execute  the  proposed  conveyance  to 
the  complainants,  mentioned  in  the  bill,  being  advised  by  his  coun- 
sel that  he  was  not  required  so  to  do. 

The  report  of  the  examiner,  to  whom  a  reference  was  directed 
"  to  take  proof  of  the  exhibits  and  facts  in  the  case,"  set  forth, 
that  on  behalf  of  the  complainants,  "due  and  satisfactory  proof 
and  exhibit"  was  made  of  the  original  articles  of  agreement,  dated 
20th  February  1795 ;  of  the  deed  of  the  5th  March  1795,  from 
Morris  and  wife,  Nicholson  and  wife,  and  Greenleaf,  to  Thomas 
Willing,  John  Nixon,  and  John  Barclay,  for  divers  lands  in  Vir- 
ginia ;  of  the  deed  of  9th  March  1795,  from  the  same  to  the  same, 
for  divers  lands  in  North  Carolina;  of  the  deed  of  the  5th  March 
1795,  from  the  same  to  the  same,  for  divers  lands  in  South  Caro- 
lina; of  the  deed  of  same  date,  and  from  the  same  to  the  same, 
for  divers  lands  in  Georgia;  of  an  exemplification  of  a  deed  of 
same  date,  and  from  the  same  to  the  same,  for  divers  lands  in  Ken- 
tucky, as  the  said  articles  and  deeds  are  severally  set  forth  in  the 
copies  annexed  to  the  bill;  and  lastly,  that  due  and  satisfactory 
proof  and  exhibit  was  made  of  "the  original  record  book  and  book 
of  minutes  of  the  said  North  American  Land  Company,  containing, 
among  other  things,  records  of  resolutions  and  proceedings  at  the 
annual  meetings  of  the  said  company,  on  the  31st  days  of  Decem- 
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ber  1806  and  1807 ;  containing  the  preamble  and  resolutions  as 
set  forth  in  the  said  bill." 

The  cause  now  came  on  to  be  heard  upon  the  bill,  answer,  and 
the  report  of  the  examiner. 

Mr.   W.  M.  Tilghman,  for  the  complainants. 

As  it  is  intimated  by  the  counsel  on  the  other  side  that  the  juris- 
diction of  the  court  over  this  case  will  be  questioned,  the  author- 
ities on  that  point  will  be  first  cited. 

By  the  act  of  16th  June  1836,  sec.  13,  Purdon  237,  this  court 
is  vested  with  "the  jurisdiction  and  powers  of  a  court  of  chancery, 
so  far  as  relates  to  the  control,  removal,  and  discharge  of  trustees." 
The  compelling  a  trustee  to  discharge  a  plain  trust,  is  clearly  a 
case  within  the  operation  of  the  word  "control."  The  lands  here 
^OQ-T-I  sought  *to  be  conveyed  are  without  the  jurisdiction  of  the 
J  court;  but  it  is  well  settled  by  numerous  authorities,  that  a 
court  of  chancery  having  jurisdiction  over  the  person  of  a  trustee, 
may  decree  the  conveyance  by  him  of  trust  property  lying  without  its 
jurisdiction.  Kildare  v.  Eustace,  1  Vern  419;  Arglassev.  Muschamp, 
Id.  75 ;  Penn  v.  Lord  Baltimore,  1  Vesey  444 ;  Nabob  of  Arcot  v. 
E.  India  Co.,  1  Ves.  Jr.  385  ;  Lord  Cranstown  v.  Johnstown,  3  Id. 
170;  Ex  parte  Prosser,  2  Bro.  Ch.  R.  325;  Massie  v.  Watts,  6 
Crauch  158 ;  Mitchell  v.  Bunce,  2  Paige's  Ch.  R.  606. 

From  the  admissions  and  proofs  it  appears  that  the  complainants 
represent  the  cestui  que  trusts  of  the  trusts  created  by  the  deeds 
of  the  5th  and  9th  March  1795. 

By  the  terms  of  the  instruments  creating  the  trusts,  as  well  as  by 
the  ordinary  rule  of  equity,  they  have  the  right  to  call  upon  their 
trustee  to  convey  the  legal  estate.  Is  the  respondent  such  trustee? 
We  say  he  is. 

1.  The  legal  estate  was  in  John  Barclay  at  the  time  of  his  death. 
This  is  charged  by  the  bill  and  not  denied  by  the  answer,  which 
merely  alleges  that  it  is  unknown  to  the  respondent  how  far  the 
trust  was  accepted  and  acted  upon. 

In  the  absence  of  proof,  the  presumption  is  that  a  trustee  does 
accept  the  trust.  Wilt  v.  Franklin,  1  Binn.  502 ;  Lewin  on 
Trustees  114,  118.  The  respondent's  offer  to  convey  in  1818, 
goes  far  to  show  a  previous  acceptance  by  his  father. 

2.  John  Barclay  then   having  accepted   the  trust,  and  having 
survived  his  co-trustee  John  Nixon,  such  portion  of  the  legal  estate 
as  did  not  pass  by  the  conveyance  of  the  latter  on  the  27th  of  April 
1808,  vested  in  him  alone;   and  on  his  death  in  1816,  descended 
upon  his  heir-at-law,  the  respondent. 

3.  The  legal  estate  being  thus  shown  to  have  been  vested  in  the 
respondent   in    1816,    the   question   arises   whether   it   has   been 
divested  by  the  renunciation  executed  by  him  on  the  9th  of  April 
1832. 
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It  is  well  settled  that  where  a  party  has  once  accepted  a  trust, 
either  in  fact,  or  by  operation  of  law,  he  cannot  afterwards  dis- 
charge himself  from  it  by  a  simple  renunciation.  Lewin  on  Trus- 
tees 132,  133;  Doyle  v.  Blake,  2  Sch.  &  Lef.  245;  Chalmer  v. 
Bradley,  1  Jac.  &  Walker  68 ;  4  Johns.  Ch.  138. 

[Mr.  T.  was  here  informed  by  the  court  that  he  need  not  press 
this  point.] 

If  then,  as  has  been  shown,  the  legal  estate  was  in  the  respon- 
dent, and  it  be  conceded  that  his  renunciation  was  nugatory,  he  is 
still  trustee,  and  the  complainants  are  entitled  to  a  decree. 

Mr.  Meredith,  for  the  respondent. 

1.  The  representatives  of  Morris,  Nicholson  and  Greenleaf  should 
be  made  parties  to  the  bill.     It  does  not  appear  upon  the  face  of 
the  *deeds  creating  the  trust,  that  any  shareholders  in  the   r*oqo 
North  American   Land  Company   are  in  existence,  nor  is  '• 
there  any  proof  of  the  fact,  except  that  which   may  have  been 
afforded  by  the  production  of  the  alleged  company's  books  before 
the  master.     Upon  this  point  the  representatives  of  the  grantors 
have  a  right  to  be  heard ;  for  in  case  no  such  shareholders  exists 
there  is  a  resulting  trust  in  favor  of  those  representatives.     If  this 
were  a  trust  created  by  a  will,  the  heir-at-law  would  certainly  be 
made  a  party. 

2.  The  next  question  is,  whether  this  court  will  decree  a  con- 
veyance   of  lands  without  its  jurisdiction.     It   is   said  that   full 
chancery  jurisdiction  over  the  subject-matter  is  given  by  the  13th 
section  of  the  act  of  16th  June  1836.     But  we  apprehend  that  the 
act  of  22d  March  1825,  Purd.  998-9,  establishes  the  system  which 
has  prevailed  in  Pennsylvania,  according  to  which  when  a  new 
trustee  is  to  be  appointed,  it  is  done  by  decree  only,  without  a  con- 
veyance from  the  party.     Now  if  this  conveyance  be  made  by  the 
respondent,  on  his  being  found  within  the  jurisdiction  of  the  courts 
in  the  state  where  the  lands  lie,  they  might  compel  him  to  convey 
over  again,  and  he  might  be  exposed  to  serious  inconvenience. 

In  all  the  English  cases  cited,  where  a  conveyance  has  been 
decreed  of  lands  out  of  England,  it  has  been  where  the  lands  were 
in  a  subordinate  jurisdiction — as  in  the  colonies,  or  in  Ireland ; 
but  we  ask  to  be  shown  a  decree  of  conveyance  of  lands  in  France, 
or  other  foreign  country,  as  that  alone  would  be  a  case  analogous 
to  the  present. 

3.  The  respondent  has  never  acted  in  the  trust,  and  no  one  is 
ever  compelled  to  undertake  a  trust.     Lewin   on   Trustees   525. 
The  acceptance  of  John  Barclay  does  not  sufficiently  appear,  for 
though  alleged  in  the  bill,  and  not  denied  by  the  answer,  the  fact 
should  be  proved.     This  is  the  more  important  as  being  (after  what 
has  been  intimated  by  the  court)  the  point  on  which  the  whole  case 
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will  probably  turn ;  for  if  the  trust  did  vest  in  John  Barclay,  it 
iriust  be  admitted  that  it  descended  upon  the  respondent,  and  he 
cannot  avoid  executing  it. 

Mr.  B.  TilgJiman,  in  reply. 

1.  As  to  the  necessity  of  making  Morris,  Nicholson  and  Green- 
leaf's  representatives,  parties  to  the  bill,  we  reply,  that  they  can 
have  no  interest,  being  estopped  by  the  conveyances  creating  the 
trust.     We  have  shown  that  their  conveyances  became  fully  opera- 
tive, and  that  the  North   American   Land   Company   existed,  by 
showing  the  acts  of  more   than  two-thirds  of  the  stockholders  of 
that  company,  representing  17,132  shares  of  its  stock,  in  1806  and 
1807.      This    proof  furnished    by  the  examiner's  report  has  not 
been,  and  could  not  be  excepted  to,  and  the  facts  are  of  course  to 
be  taken  as  true.     The  company  thus  existing,  and  having  paid  for 
the  lands  in  question,  are  the  only  parties  beneficially  interested, 
*3QQ1   an(^  tnere  is?  °f  course,  no  *resulting  trust  in  favor  of  the 

-1  heirs  of  Morris  or  the  other  grantors.  This  also  appears  by 
the  fact  that  Greenleaf,  one  of  the  grantors,  in  1818  requested  the 
respondent  to  convey,  according  to  the  resolutions  of  the  company 
mentioned  in  the  bill. 

2.  As  to  the  jurisdiction  of  the  court.     If  the  act  of  1836  was 
not  intended  to  enlarge  the  power  conferred  upon  this  court  by  the 
act  of  1825,  why  was  it  made  at  all?     The  word  "control,"  in  the 
act  of  1836,  is  of  most  extensive  signification  ;  and  as  applied  to  a 
trustee,  will  at  least  reach  the  ordinary  case  of  compelling  him  to 
execute  a  clear  and  undisputed  trust. 

As  to  the  inconvenience  which  the  respondent  might  suffer  from 
making  this  conveyance,  by  being  made  amenable  to  the  courts  of 
other  states,  the  decree  of  this  court  would  surely  be  his  protection. 
The  English  authorities  are  not  confined  to  cases  of  lands  in  sub- 
ordinate jurisdictions.  In  Lord  Cranston  v.  Johnston,  3  Vesey  Jr. 
170,  the  case  of  lands  in  a  "foreign  country,''  as  distinguished 
from  the  "British  dominions,"  is  expressly  stated  by  the  court  to 
be  included  in  the  general  rule.  See  also  2  Paige  606,  before 
cited. 

3.  There  is  ample  proof  of  the  acceptance  of  the  trust  by  John 
Barclay.     Thomas  Willing  renounced  at  once  in  writing.     In  1808, 
when  John  Nixon  and  John   Barclay  are  called  upon  to  convey, 
Nixon  conveys,  and  Barclay  refuses  to  convey.     This  refusal  is  an 
act  under  the  trust.     If  he  had  not  accepted,  or  if  he  had  dis- 
claimed the  trust,  he  should  then  have  said  so.     The  admission  by 
the  respondent  of  his  willingness  to  convey,  in  1818,  is  an  admis- 
sion  that  the  trust  was   then  in  him,  which  could  not  have  been 
unless  it  had  been  accepted  by  his  father.     Then  the  presumption 
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of  law  is,  that  a  trustee  accepts.     Any  ambiguity  in  his  conduct 
will  create  such  presumption. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — All  the  uuconfessed  parts  of  the  bill  are  directly 
proved   but  the  acceptance  of  the   trust  by   the  respondent's  an- 
cestor.    To  supply  the  evidence  of  that,  recourse  is  had  to  the 
doctrine  of  implied  acceptance,  which,  however,  is  applicable  only 
to  a  conveyance  of  the  beneficial  interest,  and  not  to  the  convey- 
ance of  a  dry  title  loaded  with  a  trust.     But  is  not  presumptive 
evidence  of  acceptances  afforded,  in  this  instance,  by  the  circum- 
stances and  nature  of  the  case  ?     The  deed  to  the  original  trustees 
was  executed  in  1795,  and  Mr.  Barclay,  being  requested,  in  1808, 
to  join  in  a  conveyance  to  new  trustees  designated  in  an  amendment 
of  the  original  articles,  does  what  ?     Denies  that  he  had  accepted 
the  trust?     No  such  matter.     He  refuses  to  convey  without  assign- 
ing any  reason  for  it  that  we  perceive ;  and  had  he  not  accepted 
the  trust  before,  every  principle  of  duty  would  have  called  on  him 
to  disclaim  it  then.     That  he  had  left  the  company  thirteen  years, 
under  a  belief  that  he  was  *one  of  its  trustees,  is  evident   ,  %. «~ 
from  its  call  on  him  to  discharge  himself  of  the  imputed   '- 
trust;  and  the  existence  of  such  a  belief,  undisturbed  by  one  who 
could  have  been  no  stranger  to  it,  is  evidence  to  charge  him.     From 
the  very  course  of  such  matters,  a  presumption  arises  that  the  deed 
was  presented  to  him,  as  it  was  to  Mr.  Nixon  and  Mr.  Willing,  in 
order  to  complete  the  execution  of  it  by  delivery ;  and  as  he  ex- 
pressly  accepted  it   or  expressly   rejected  it  then,   the  company 
could  have  been  under  no  misapprehension  of  the  state  of  the  fact ; 
and  if  it  knew  that  he  had  rejected  it,  why  call  on  him  for  a  con- 
veyance in  1807,  or  why  this  bill  ?     There  is,  then,  at  least  a  spark 
of  evidence  that  Mr.  Barclay  took  on  himself  the  burthen  of  the 
trust;  and  to  raise  a  doubt  on  the  subject,  is  to  make  out  the  com- 
plainant's case.     What  harm  can   befall   the  respondent,  or  what 
responsibility   can  he  incur  from  conveying  without   a  covenant 
against  anything  but  acts  done,  or  incumbrances  suffered  by  him- 
self?    By  the  amendment  adverted  to,  it  was  agreed  "that  the  said 
John  Nixon  and  John  Barclay,  on  making  such  competent  convey- 
ances or  transfers,  forever  after  be  held  harmless  and  blameless  for 
any,  and  all,  neglects  or  pretended  neglects,  and  for  any  and  all 
doings,  which  may  have  happened  or  accrued  while  they  were  con- 
sidered the  trustees  of  the  company."     Now  if  the  trust  descended 
on   the  respondent's  shoulders,  this  conventional  aegis  necessarily 
descended  on   them  along  with  it.     But  even  without  protection 
from  that,  or  from  the  direction  of  a  court  of  chancery,  to  whom 
could  he  become  answerable  for  the  execution  of  such  a  conveyance? 
Not  to  the  company  who  instigated  him  to  do  the  act ;  nor  yet  to 
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the  company's  equitable  grantee  who  could  not  be  prejudiced  by 
it.  The  complainants,  therefore,  seek  to  impose  on  him  no  heavy 
or  unconscionable  burthen.  This  company,  like  many  others 
formed  about  the  same  time,  was  a  partnership  for  the  purpose  of 
dealing  in  land;  and  a  suspicion  of  the  soundness  of  its  title  would 
be  as  ruinous  to  its  business,  as  would  a  suspicion  of  insolvency  be 
to  the  credit  of  a  mercantile  firm.  Without  the  relief  sought  by 
the  bill,  the  title  to  its  land  would  appear  to  be  imperfect  on  the 
face  of  it ;  and  as  this  blemish  can  be  removed  without  detriment 
or  inconvenience  to  any  one,  we  are  bound  to  consider  the  respond 
ent's  ancestor  to  have  been  an  original  trustee;  and  that  point 
being  established,  a  decree  to  convey  is  of  course 

Decreed  accordingly. 

Cited  by  counsel,  4  Barr  230  ;  9  Harris  141 ;  6  Wright  344 ;  10  P.  F.  Smith 
485  ;   1  Parsons  390. 

Brought  before  the  court  again,  2  Barr  160. 


*401]  *[PHILADELPHIA,  APRIL  8,  1841.] 

Gossner's  Estate. 

APPEAL. 

1.  Where  a  notice  of  the  filing  of  an  auditor's  report  is  not  required  by 
the  rules  of  the  Orphans'  Court,  it  is  not  a  sufficient  cause  of  exception  in 
this  court  that  the  report  was  filed  without  notice  to,  or  knowledge  by  the 
appellant,  and  while  the  appellant  was  confined  to  her  bed  by  serious  sick- 
ness. 

2.  Where  it  appeared  that  a  minor  son  of  an  intestate  had  worked  as  an 
apprentice  for  his  mother,  who  was  administratrix  to  the  estate,  and  who 
carried  on  the  business  after  the  death  of  the  intestate,  it  was  held,  that  she 
could  not  deduct  from  his  share  of  the  balance  of  the  administration  account 
in  her  hands,  payments  which  she  had  made  to  or  for  him  during  the  time 
he  had  so  worked  for  her,  and  which  did  not  exceed  the  reasonable  wages  of 
the  business. 

3.  An  auditor  appointed  to  distribute  among  the  next  of  kin  the  balance 
in  the  hands  of  the  administrator,  has  no  jurisdiction  of  an  adversary  claim 
of  a  creditor  of  the  estate. 

4.  An  administratrix  held  not  to  be  entitled  to  charge  counsel  fees  to  the 
fund,  where  she  had  made  an  unjust  and  vexatious  defence  to  the  claim  of 
the  next  of  kin. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  for  the 
city  and  county  of  Philadelphia,  in  the  matter  of  the  estate  of 
Joseph  Gossner,  deceased. 

The  circumstances  appeared  to  be  as  follows : 

Joseph  Gossner  died  intestate  in  the  year  1830,  leaving  a  widow, 
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who  administered,  and  two  children,  Joseph  Gossner  and  Amanda 
Gossner;  the  latter  of  whom  died,  in  1833,  an  infant. 

On  the  15th  of  July  1831,  the  administratrix  settled  her  ac- 
count ;  showing  a  balance  due  to  the  estate,  of  $1795.64. 

On  the  19th  of  April  1839,  Joseph  Gossner,  the  son,  applied 
for  the  appointment  of  an  auditor,  which  was  granted ;  and  the 
account  was  referred  to  an  auditor  to  report  distribution  only. 

*The  report  of  the  auditor,  which  was  filed  on  the  17th  I-JMAJJ 
of  January  1840,  stated  that  a  claim  had  been  made  by  the  ^ 
administratrix  upon  the  fund,  for  the  maintenance  and  education 
of  Joseph  Gossner,  and  sums  paid  to  him  from  time  to  time  during 
his  minority  for  pocket-money.  That  it  appeared  by  evidence  that 
Joseph  Gossner  had  worked  as  an  apprentice  to  his  mother  in  the 
business  of  a  potter,  which  had  been  carried  on  by  the  intestate, 
and  that  he  was  of  opinion  that  as  an  apprentice  she  was  bound  to 
provide  for  him ;  the  expenditure  not  being  more  than  was  suitable 
for  such  a  condition. 

The  auditor  also  reported  that  a  claim  was  made  upon  the  fund 
by  Dr.  Peter  Binder,  on  behalf  of  his  wife,  for  the  sura  of  $500, 
for  services  rendered  by  her  to  the  intestate;  and  which  it  was 
alleged  he  had  directed  to  be  paid.  This  claim  was  disputed  by 
the  counsel  for  Joseph  Gossner;  and  the  auditor  reported  that 
he  had  no  power  under  the  reference  to  him  to  take  cognisance 
of  it. 

The  report  also  stated  that  a  claim  was  made  upon  the  fund  by 
the  counsel  for  the  administratrix,  for  compensation  for  their  ser- 
vices, but  that  he  had  disallowed  it ;  conceiving  that  it  was  a  per- 
sonal charge  upon  Mrs.  Gossner. 

The  auditor  charged  her  with  interest  upon  the  balance  in  her 
hands  from  the  15th  of  July  1831,  to  the  15th  of  February  1840, 
and  reported  that  Joseph  Gossner  was  entitled  to  two-thirds  of  the 
fund. 

The  report  was  confirmed  nisi;  and,  according  to  the  practice 
of  the  court,  no  exceptions  having  been  filed,  it  was  confirmed 
absolutely  at  the  April  court. 

On  the  13th  of  March  1840,  a  citation  was  awarded  to  the 
administratrix,  to  pay  over  to  John  Gossner  the  balance  found  to 
be  due  to  him.  On  the  return  of  this  citation,  an  application  was 
made  on  the  part  of  the  administratrix,  to  be  allowed  to  file  excep- 
tions to  the  auditor's  report,  nunc  pro  tune ;  which  application 
was  founded  on  an  affidavit,  in  which  the  administratrix  stated  that 
she  had  no  notice  or  knowledge  of  the  report  having  been  filed  ; 
and  that  she  was  confined  to  her  bed  by  serious  sickness  at  the 
time  it  was  filed;  and  had  no  funds  in  her  hands,  as  administra- 
trix, which  John  Gossner  was  entitled  to  receive.  The  following 
exceptions  were  offered  to  the  auditor's  report. 
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1.  The  auditor,  against  law  and  evidence,  reported  that  the  ex- 
ceptant,  the  mother,  was  not  entitled  to  receive  any  remuneration 
from  Joseph  Gossner,  one  of  the  heirs,  either  for  clothing,  board- 
ing, washing,  or  expense  for  moneys  advanced  after  he  attained 
the  age  of  twenty-one  years. 

*40S1        *^*  -Because  tDe  auditor  exercised  jurisdiction  on  an  ad- 
'   versary  claim  against  a  solvent  estate,  and  reported  against 
the   demand  of  Dr.  Binder,  by   reporting  distribution   when   the 
claim  was  outstanding. 

3.  Because  the  claim  of  Mrs.  Gossner  for  one-half  the  estate, 
was  an  adversary  claim,  over  which  the  auditor  had  no  control. 

4.  Because  the  counsel  fees  should  be  taken  from  the  estate,  and 
not  from  the  share  or  portion  of  Mrs.  Gossner,  the  administratrix. 

5.  Because  interest  was  allowed  when  no  funds  were  in  the  hands 
of  the  administratrix  ;   and  even  if  so,  no  demand  was  made  for  the 
same. 

The  Orphans'  Court  denied  the  application  to  file  these  excep- 
tions ;  whereupon  this  appeal  was  taken. 

Mr.  Q-oodman  and  Meredith  for  the  appellant,  cited  Mylin's 
Estate,  7  Watts  65 ;  Rise's  Estate,  5  Id.  157  ;  Irwin's  Appeal, 
5  Whart.  576 ;  Harland's  Accounts,  5  Rawle  323,  330. 

Mr,  St.  Gf-eo.   T.   Campbell,  contra. 

PER  CURIAM.  There  is  no  substance  in  these  exceptions.  It 
has  not  been  shown  that  any  rule  of  the  Orphans'  Court  required 
notice  to  be  given  of  the  filing  of  the  report.  The  counsel,  or  the 
party  is  to  look  to  it ;  and  the  appellant's  sickness  did  not  make 
her  case  an  exception.  Then  as  to  the  maintenance.  An  auditor's 
deductions  of  fact  are  to  stand  for  the  truth  where  there  are  no 
evident  misconceptions  of  the  evidence ;  and  we  are,  therefore,  to 
assume  that  the  appellee  rendered  the  services  of  an  apprentice  de 
facto  to  the  appellant,  his  mother ;  and  it  would  be  unjust  to  suffer 
her,  having  received  the  benefit  of  them,  to  retract  her  disburse- 
ments for  him  in  that  character.  Unlike  a  father,  she  was  not 
bound  to  maintain  him  ;  but,  like  a  father,  she  might  give  him,  on 
the  principle  of  the  United  States  v.  Mertz,  2  Watts  408,  the 
benefit  of  his  earnings,  and  pay  him  wages  as  a  laborer.  Her 
charges,  therefore,  for  maintenance,  clothing,  schooling,  and  pocket- 
money,  were  properly  disallowed.  Even  did  he  not  stand  actually 
in  the  relation  of  a  servant,  a  presumption,  unrebutted  by  the 
proofs,  would  arise  on  the  principle  of  Cummings  v.  Cummings,  8 
Watts  366,  that  her  disbursements  were  intentionally  gratuitous ; 
and  if  it  would  arise  where  services  had  not  been  performed  to  the 
donor,  how  much  more  must  it  do  so,  where  the  maintenance  haa 
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in  some  measure  been  merited  by  occasional  contributions  of  lab^r. 
As  to  the  auditor's  exercise  of  jurisdiction  over  adversary  demands, 
the  truth  is,  that  he  refused  to  meddle  with  them,  very  properly 
considering  himself  an  organ  appointed  to  a  specific  duty  which 
includes  not  the  settlement  of  demands  belonging  to  the  administra- 
tion account.1  For  the  rest,  it  is  certain  that  the  appellee  was  not 
entitled  to  be  allowed  counsel  fees,  *for  maintaining  an 
unjust  and  vexatious  defence:  and  she  may  think  herself 
fortunate  in  not  being  subjected  to  the  costs  of  the  appellee,  as  she 
would  have  been,  had  the  remedy  continued  to  be  an  action  at  law. 
The  exception  to  the  allowance  of  interest  has  not  been  seriously 
pressed  ;  and  as  it  is  no  better  than  its  associates,  it  could  not  have 
prevailed. 

Decree  and  report  of  the  auditor  confirmed. 

1  See  1  Wharton  9. 

Cited  by  counsel,  8  W.  &  S.  403 ;  5  Barr  104 ;  10  Id.  144 ;  10  P.  F.  Smith 
239. 

Cited  by  the  court,  1  Harris  584  ;  2  Ash.  522. 

||  The  Orphans'  Court  now  has  jurisdiction  to  distribute  a  decedent's  estate 
among  creditors  as  well  as  legatees,  &c. :  Hammett's  Appeal,  2  Norris  3(J2, 
and  cases  cited. 

Where  an  auditor  is  appointed  to  distribute  an  assigned  fund  among  cred- 
itors, he  has  no  power  to  pass  upon  a  claim  adverse  to  them  :  Wylie's  Appeal, 
11  Norris  196. 

Where  an  administrator,  &c.,  litigates  the  estate  for  his  own  benefit,  he 
cannot  charge  the  estate  with  counsel  fees  thereby  incurred:  Hart/ell  ». 
Brown,  5  Binn.  138;  Withers's  Appeal,  1  Harris  582;  Price's  Estate,  3] 
Smith  263,  8.  c.  3  W.  N.  C.  320.11 
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Zeibert  against  Grew. 


To  a  scire  facias  in  the  District  Court,  upon  a  mortgage  payable  in  one 
year,  brouirht  by  an  assignee  against  the  mortgagor,  a  terrc-tenant,  appeared 
and  filed  an  affidavit  of  defence,  setting  forth  that  the  mortgage  was  given 
for  the  purchase-money  of  the  mortgaged  premises;  that  the  mortgagee 
agreed  with  the  mortgagor  that  if  the  interest  was  regularly  paid,  he  would 
not  call  for  the  principal  in  ten  years;  that  the  interest  was  regularly  paid, 
but  that  the  mortgagee  received  "  an  usurious  bonus"  from  a  terre-tenant ; 
and  that  the  deponent  verily  believed  that  the  plaintiff  in  the  suit  did  not 
wish  the  mortgage  sued  out:  Held,  that  this  affidavit  was  not  sufficient  to 
prevent  a  judgment  under  the  act  of  1835. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phil- 
adelphia. 
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The  action  in  the  court  below  was  a  scire  facias  brought  by 
Henry  Grew,  assignee  of  Samuel  Webb,  against  Henry  Smith 
and  James  M.  Cooper,  with  notice  to  terre-tenants,  upon  a  mort- 
gage dated  the  18th  of  August  1836,  executed  by  Smith  and 
Cooper  to  Webb,  to  secure  payment  of  a  bond  of  the  same  date, 
with  condition  for  the  payment  of  the  sum  of  $4000  in  one  year, 
with  interest. 

*  •  OA-I        *John  S.  Zeibert,  the  terre-tenant,  appeared  and  filed  the 
-"    following  affidavit  of  defence. 

"  John  S.  Zeibert,  the  terre-tenant,  being  the  owner  of  the  prem- 
ises bound  by  the  mortgage  on  which  the  above  suit  is  brought, 
being  duly  affirmed,  saith  he  hath  a  just  and  lawful  defence  to  the 
whole  demand  of  the  plaintiff  of  the  nature  and  character  following, 
viz.  :  1st,  When  the  property  was  purchased,  the  mortgage  was 
given  for  part  of  the  purchase-money;  and  Samuel  Webb,  the  seller 
and  original  mortgagee,  agreed  with  Smith  and  Cooper,  the  buyers 
and  mortgagors,  that  he  would,  notwithstanding  the  terms  of  the 
mortgage,  agree  not  to  seek  to  call  in  the  principal,  but  that  if 
interest  was  regularly  paid,  the  principal  should  not  be  demanded 
for  ten  years.  Deponent  avers  that  the  interest  is  regularly  paid. 
Said  Webb  afterwards,  in  violation  of  the  original  agreement  above 
referred  to,  endeavored  to  enforce  payment  of  the  mortgage,  against 
J.  P.  Fairlamb,  Jr.,  a  subsequent  purchaser  under  Smith  and 
Cooper,  and  said  Fairlamb  actually  paid  to  the  said  Webb  an  usu- 
rious bonus  by  giving  him  his  note  for  $200  ;  that  deponent  since 
the  institution  of  this  suit,  has  been  called  on  by  Mr.  Grew,  the 
plaintiff,  for  interest,  and  was  surprised  to  learn  that  S.  Webb,  who 
by  some  means  has  the  control  of  the  mortgage,  was  endeavoring 
to  enforce  payment  of  the  principal.  Deponent  further  saith,  that 
he  verily  believes  said  plaintiff  doth  not  wish  the  mortgage  sued  out, 
but  that  the  same  has  been  pressed  by  said  Webb,  who  has  inti- 
mated to  deponent  that  an  extension  might  be  obtained  by  payment 
of  the  exorbitant  bonus  or  premium  of  ten  per  cent.  ;  and  he  verily 
believes  this  suit  is  pressed  by  said  Webb  for  that  purpose.  Depo- 
nent further  saith,  that  the  facts  herein  set  forth  are  true,  when 
stated  on  his  personal  knowledge ;  that  whenever  they  are  state*.! 
on  the  information  of  others,  they  are  true  to  the  best  of  his  knowl- 
edge and  belief,  as  he  expects  on  trial  to  be  able  to  prove  before  a 
court  and  jury." 

On  the  above  affidavit  the  court  below  upon  the  application  of  the 
plaintiff  entered  judgment  for  want  of  a  sufficient  affidavit  of  defence; 
whereupon  the  defendant  took  this  writ  of  error,  and  filed  the  fol- 
lowing specifications : 

1.  The  court  below  erred  in  entering  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  when  in  truth  a  sufficient  affidavit  was 
filed. 
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2.  The  court  below  erred  in  treating  the  matters  in  said  affidavit 
as  insufficient,  when  the  same  should  in  point  of  law  prevent  a 
recovery  at  this  time. 

Mr.  J.  A.  Phillips,  for  the  plaintiff  in  error. 
Mr.  Newcombe,  contra. 

*PER  CURIAM. — It  is  not  alleged  that  the  mortgagors 
were  drawn  into  the  purchase  and  consequent  execution  of 
the  mortgage  by  the  alleged  assurance  that  the  principal  would  not 
be  called  for  ;  and  this  distinguishes  the  case  from  Miller  v.  Hen- 
derson, 10  S.  &  R.  190,  and  it  brings  it  within  the  authority  of 
Hain  v.  Kalback,  14  S.  &  R.  159.  The  promise  not  to  sue  veems  to 
have  been  gratuitous,  and  intended  to  mean  nothing — an  assurance 
rather  than  an  engagement.  With  the  supposed  usurious  transaction 
between  the  plaintiff  and  a  precedent  terre-tenant,  the  present  terre- 
tenant  has  nothing  to  do,  and  he  cannot  avail  himself  of  it.  Neither 
can  he  be  allowed  to  allege  that  the  suit  is  prosecuted  without  the 
authority  of  the  party  in  interest.  Had  he  suspected  the  fact  to  be 
so,  his  course  was  to  call  on  the  attorney  to  file  his  warrant ;  but  the 
fact  itself  would  furnish  no  defence. 

Judgment  affirmed. 

Cited  by  counsel,  1  Harris  48. 

Cited  by  the  court,  7  P.  F.  Smith  350. 
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Filler  and  Another  against  Morris. 

IN    ERROR. 

1.  In  an  action  of  trover  by  a  vendor  of  goods  against  the  sheriff,  who  had 
taken  the  goods  by  virtue  of  a  foreign  attachment,  as  the  property  of  the 
vendees,  who  resided  in  Alabama,  the  goods  having  been  marked  with  their 
names,  and  being  on  the  pavement  in  front  of  the  plaintiff's  store  at  the 
time  they  were  taken  by  the  sheriff;  it  was  held,  that  a  clerk  of  the  plaintiff, 
who  stated  these  facts,  might  be  asked  "  whether  the  goods  had  been  paid 
for ;  and  how  they  were  to  be  paid." 

2.  Where  a  bill  had  been  drawn  and  dated  in  Philadelphia,  by  C.  &  H., 
who  resided  at  the  time  in  Montgomery,  in  Alabama,  upon  a  certain  firm  in 
Mobile,  in  Alabama,  it  was  held  that  a  protest  by  a  notary  in  Alabama,  under 
his  seal,  stating  that  he  had  given  notice  to  the  drawers,  was  not  sufficient 
evidence  of  the  notice ;'  and  that  a  letter  put  into  the  post-office  by  the  notary, 
addressed  to  C.  <fc  H.  at  Philadelphia,  was  not  a  sufficient  notice. 

1  ||  But  see  now,  act  14  December  1854,  |  2,  P.  L.  724,  Purd.  (ed.  1873)  1096, 
pi.  12.  making  the  certificate  of  a  notary,  of  another  state,  as  to  notice,  4c., 
primafade  evidence  thereof:  Starr  r.  Sandford,  9  Wr.  193  ;  and  act  27  April 
1876,  |  1,  P.  L.  49,  as  to  certificates  of  notaries  of  foreign  countries.)] 

6  WHARTON— 26 
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ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 

*407~l   delphia,  *to  remove  the  record  of  an  action  on  the  case, 

J  brought   by  William   H.    Morris   against   Daniel    Fitler, 

Esq.,  Sheriff  of  the  city  and  county  of  Philadelphia,  and  Robert 

Miller. 

The  plaintiff  declared  in  trover  for  certain  shoes,  hats,  and  other 
merchandise,  of  the  value  of  $500. 

The  defendants  pleaded  not  guilty  ;  upon  which  issue  the  cause 
came  on  for  trial  before  Stroud,  J.,  on  the  5th  of  November. 

The  plaintiff  gave  in  evidence  a  writ  of  foreign  attachment 
issued  out  of  the  District  Court  to  June  term,  1839,  directed  to 
the  defendant,  Fitler,  in  a  suit  wherein  Hill  &  Janney  were 
plaintiffs,  and  Clements  &  Hall  were  defendants  ;  under  which 
writ  the  goods  in  question  were  taken  possession  of  by  the  de- 
fendants. 

The  counsel  for  the  plaintiff  then  called  one  John  T.  Walton,  a 
witness  on  behalf  of  the  plaintiff,  who  being  duly  affirmed,  said  that 
he  was  an  assistant  in  the  store  of  the  plaintiff,  who  kept  a  shoe 
store  in  the  city  of  Philadelphia.  The  witness  sold  the  goods  men- 
tioned in  the  declaration  to  a  certain  Mr.  Graham,  the  agent  of 
Clements  &  Hall.  "  Clements  &  Hall  reside  in  Montgomery,  Ala- 
bama. Mr.  Graham  was  their  young  man,  who  came  to  this  city 
expressly  to  buy  goods  for  them.  They  were  not  in  Philadelphia 
at  the  time  of  the  purchase.  Mr.  Graham  personally  laid  aside 
the  goods,  at  the  prices  marked  in  the  invoice.  An  invoice  was 
furnished  to  Mr.  Graham ;  the  goods  were  packed  up  in  boxes  and 
cases,  marked  '  Clements  &  Hall,  Montgomery,  Alabama.'  On  the 
25th  of  March  1839,  the  boxes  and  cases  were  standing  on  the 
pavement  in  front  of  Mr.  Morris,  the  plaintiff's,  store  to  be  sent 
away  in  the  afternoon.  Mr.  Graham  said  he  had  freighted  a  vessel 
for  this  purpose.  On  the  morning  of  the  day  the  goods  were  to  be 
sent  away,  they  were  carried  off  in  drays  by  the  sheriff's  officers. 
They  were  standing  on  the  pavement,  in  front  of  the  store,  when 
they  were  taken  away.  The  plaintiff  had  made  inquiry  about  the 
standing  of  Clements  &  Hall ;  and  after  making  inquiry,  he  agreed 
to  sell  them  the  goods  in  question." 

The  plaintiffs  counsel  then  asked  whether  the  goods  had  been 
paid  for  ;  and  how  they  were  to  be  paid  ?  The  defendant's  counsel 
objected  to  the  question.  The  court  permitted  the  question  to  be 
put  to  the  witness,  and  the  defendant's  counsel  excepted. 

The  witness  said,  "  the  goods  were  to  be  paid  for  by  a  draft  of  Gra- 
ham, as  agent  of  Clements  &  Hall,  on  Harwell,  Stewart  &  Co.,  of  Mo- 
bile, payable  in  nine  months  ;  which  draft,  Mr.  Graham  represented, 
would  be  accepted  by  the  drawers  on  its  being  presented  to  them  ; 
but  it  was  returned  protested,  for  non-acceptance,  on  the  7th 
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*of  April  1839."     [All  which  was  excepted  to  by  the  cle- 
fendant's  counsel,  who  tendered  a  bill  of  exceptions.] 

The  draft  was  exhibited  and  identified  as  the  draft  in  question. 
It  was  then  offered  in  evidence,  together  with  a  paper  purporting 
to  be  a  certificate  of  protest,  by  a  person  calling  himself  a  notary  of 
Alabama,  to  prove  the  non-acceptance.  This  was  objected  to,  and 
admitted  by  the  judge,  to  which  admission  the  defendant's  counsel 
excepted. 

The  bill  or  draft  and  protest  were  then  given  in  evidence  as 
follows : 

"  $440.56. 

Philadelphia,  March  22,  1839. 

Nine  months  after  date,  please  pay  to  the  order  of  William  H. 
Morris,  four  hundred  and  forty  dollars,  fifty-six  cents,  for  value 
received,  and  charge  to  account  of 

Your  friends, 

CLEMENTS  &  HALL, 

By  WM.  GRAHAM. 
Messrs.  Harwell,  Stewart  &  Co.,  1 
Mobile,  Ala.  J 

"By  this  public  instrument  of  protest,  be  it  known  that  on  this 
second  day  of  April  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  I,  John  Rolston,  Notary  Public  in  and  for 
the  county  of  Mobile,  state  of  Alabama,  duly  commissioned  and 
sworn,  residing  in  the  city  of  Mobile,  in  the  said  county,  did  receive 
from 

a  certain  bill  of  exchange,  being  in  words  and  figures  as  follows,  to 
wit :  (same  as  above.;  Of 

which  bill  the  said  required 

me,  the  said  notary,  to  demand  acceptance,  and  in  case  of  refusal 
or  failure  to  obtain  the  same,  to  make  a  protest  in  the  premises. 
Whereupon,  at  the  request  aforesaid,  I,  the  said  notary,  did  present 
the  said  bill  at  the  office  of  Harwell,  Stewart  &  Co.,  and  demanded 
acceptance  from  a  person  in  charge  thereof,  who  answered  the  bill 
could  not  be  accepted  :  and  whereupon,  I,  the  said  notary,  did  pro- 
test, as  by  these  presents,  I  do  solemnly  and  publicly  protest,  as 
well  against  the  drawers  as  against  all  others,  whom  it  may  and  doth 
concern,  for  all  exchange,  re-exchange,  damages,  costs,  charges, 
and  interest,  suffered  or  to  be  suffered,  for  want  of  acceptance  of 
said  bill  of  exchange. 

Notary's  protest  put  in  the  post  office  this  evening,  addressed  to 
the  drawers,  Philadelphia,  Pa. 

This  done  and  protested  at  Mobile  aforesaid,  in  presence  of  John 
Doe  and  Richard  Roe. 
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*4.0Q1       *^n  testimony  whereof,  I,  the  said  Notary,  grant  these 
-"  presents  under  my  signature  and  seal  Notarial. 
r       -,  JOHN  ROLSTON, 

Notary  Public." 

The  plaintiff  here  closed  his  case. 

The  defendant's  counsel  then  called  one  William  Ford,  who 
being  duly  affirmed,  said,  that  he  had  called  on  the  plaintiff  in 
April  1839,  in  company  with  D.  Hill,  of  the  firm  of  Hill  &  Jan- 
ney,  the  plaintiffs  in  the  suit  of  foreign  attachment ;  and  that  the 
plaintiff  said  in  the  course  of  that  conversation,  that  when  Mr. 
Graham  called  at  his  store  to  buy  goods  for  Clements  &  Hall,  he 
was  not  satisfied,  but  after  seeing  Mr.  Eyre  and  Mr.  Alexander 
Read,  to  whom  he  was  referred  for  information  of  the  standing  of 
Clements  &  Hall,  he  sold  them  the  goods  with  confidence.  The 
conversation  took  place  after  the  goods  were  taken  on  the  foreign 
attachment. 

The  defendant's  counsel  then  called  A.  Knorr,  who,  being  duly 
sworn,  said  that  he  was  acquainted  with  the  handwriting  of  Clements 
&  Hall ;  and  that  the  letter  then  exhibited  to  him  was  signed  by 
Mr.  Hall  of  that  firm. 

The  letter  was  then  read  in  evidence  as  follows : 

"  Montgomery,  Ala.,  March  5th  1839. 
Messrs.  Hill  &  Janney, 

Gentlemen, — This  will  be  handed  to  you  by  Mr.  William  Gra- 
ham, who  visits  your  city  for  the  purpose  of  purchasing  our  spring 
supply  of  goods.  This  is  Mr.  Graham's  first  visit  to  your  place  on 
that  business,  and  may  possibly  need  some  little  assistance  in  making 
his  purchases. 

Your  usual  kind  attention  extended  to  him  will  be  highly  appre- 
ciated by 

Your  friends, 

CLEMENTS  &  HALL." 

The  jury  found  for  the  plaintiff;  and  the  defendants  took  this 
writ  of  error. 

The  following  is  the  assignment  of  errors 

1.  It  was  error  to  admit  evidence  of  the   non-payment  of  the 
goods  sold  by  the  plaintiff  below  to  Clements  &  Hall. 

2.  It  was  error  to  admit  a  paper  purporting  to  be  the  certificate 
of  a  notary  of  the  state  of  Alabama,  to  be  read  in  evidence  without 
other  proof. 

*41fll       ^'  ^  was  error  to  admit  a  paper  purporting  to  be  the  cer- 
-•  tificate  *of  a  person  calling  himself  a  notary,  and  professing 
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to  act  under  the  authority   of  the  laws  of  another  state,  without 
other  proof. 

4.  It  was  error  to  admit  a  paper  purporting  to  be  a  certificate  of 
protest  made  by  a  person  calling  himself  a  notary  of  the  state  of 
Alabama,  without  other  evidence  to  prove  non-payment  of  the  goods 
by  Clements  &  Hall. 

5.  It  was  error  to  admit  the  reply  of  the  witness,  Walton,  that 
the  draft  had  been  returned  protested. 

6.  It  was  error  to  admit  the  draft  as  evidence  of  non-payment 
of  the  goods  by  Clements  &  Hall. 

7.  It  was  error  to  admit  evidence  of  the  protest  of  draft  on  the 
7th  of  April  1839. 

8.  The  evidence  is  insufficient  to  sustain  the  verdict  of  the  jury. 

9.  The  verdict  is  against  law. 

10.  The  judgment  is  without  competent  evidence  to  support  it. 

11.  The  judgment  is  against  law. 

12.  The  evidence  proves  that  the  property  in  the  goods  sold, 
was  vested,  at  the  time  of  the  attachment  levied,  in   Clements  & 
Hall. 

13.  It  was  error  in  the  judge  not  to  have  nonsuited  the  plain- 
tiffs below. 

14.  It  was  error  not  to  charge  the  jury  that  the  sale  by  the 
plaintiff  below  to  Clements  &  Hall,  was  complete,  and  vested  the 
property  in  Clements  &  Hall." 

Mr.  Tyson,  for  the  plaintiffs  in  error. 

1.  The  doctrine  of  stoppage  in  transitu  applies  only  as  between 
consignor  and  consignee.  Here  the  plaintiff  was  present  by  his 
agent,  and  took  actual  possession.  In  Bolin  v.  Huffnagle,  1  Rawle 
9,  it  was  held  that  the  right  of  stoppage  is  gone  when  the  goods 
are  delivered  to  an  agent.  Wood  v.  Roach,  2  Dall.  150.  Again, 
it  applies  only  in  case  of  insolvency,  of  which  there  is  no  evidence 
here.  Wood  v.  Roach,  1  Yeates  177.  Most  of  the  English  cases 
go  on  the  statute  of  frauds,  requiring  delivery,  which  is  not  in  force 
here.  This  is  a  contract  at  common  law,  and  the  sale  is  evidenced 
by  the  agreement.  Ross  on  Vendors,  1,  5,  &c. ;  2  Powell  Contr. 
63;  Comyn  Contr.  79;  Chitty  Contr.  108-9.  Actual  payment 
was  immaterial.  There  was  a  regular  invoice,  and  the  goods  were 
marked  with  the  names  of  the  vendees ;  a  vessel  was  freighted  for 
the  purpose.  The  sale  was  on  a  credit  of  nine  months,  and  the 
draft  was  taken  on  a  representation  that  it  would  be  paid.  It  was 
evidently  the  intention  of  the  vendor  to  part  with  the  property. 
The  contract  is  said  not  to  be  complete  if  any  thing  remains  to  be 
done.  Hanson  v.  Myer,  6  East  614.  Here  nothing  *re-  p .-. .. 
mained  to  be  done.  In  Whitehouse  v.  Frost,  12  East  614,  •- 
and  Stoveld  v.  Hughes,  14  Id.  308,  it  was  held  that  marking  the 
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goods  was  a  sufficient  delivery.  So  where  goods  were  ordered,  and 
left  until  they  should  be  called  for,  having  been  weighed  or  meas- 
ured. Hurry  v.  Mangles,  1  Camp.  452  ;  Harmer  v.  Anderson,  2 
Id.  343 ;  Horncastle  v.  Farran,  3  Barn.  &  Aid.  497 ;  5  E.  C.  L. 
R.  356 ;  Lickbarrow  v.  Mason,  1  Hen.  Blackst.  363 ;  Tarling  v. 
Baxter,  6  Barn.  &  Cres.  360 ;  13  E.  C.  L.  R.  199. 

2.  A  notarial  certificate  is  not  evidence,  unless  when  the  notary 
acts  under  the  law  of  Pennsylvania,  by  the  act  of  1815,  or  when 
made  in  a  foreign  country.  This  was  not  a  foreign  bill.  Marius 
2  ;  Byles  3.  Before  the  union,  Scotland  was  foreign  in  respect  to 
England.  These  states  are  not  foreign  in  respect  to  each  other. 
In  Lonsdale  v.  Brown,  4  Wash.  C.  C.  Rep.  148,  Judge  Washing- 
ton ruled  that  a  bill  drawn  in  one  state  upon  another  was  a  foreign 
bill ;  and  so  it  was  held  by  the  Supreme  Court  in  Buckner  v.  Find- 
ley,  2  Peters  586,  and  in  South  Carolina,  L  Const.  Rep.  100.  But 
in  Virginia  the  legislature  has  declared  them  to  be  inland.  Notice 
must  be  proved  to  the  party  to  be  charged.  Bayley  on  Bills  118. 
Besides  recovery  can't  be  had  for  non-payment  unless  the  bill  has 
been  protested  for  non-acceptance. 

Mr.  Fallon,  contra. 

1.  The  question  of  delivery  don't  arise.  But  we  showed  that 
it  was  a  condition  of  the  sale  that  the  bill  should  be  accepted ;  and 
the  jury  said  so,  and  found  that  there  was  no  delivery.  The  rem- 
edy was  a  motion  for  a  new  trial,  which  was  made  and  discussed 
below.  This  court  can't  say  whether  the  evidence  did  or  did  not 
prove  the  fact.  There  was  no  exception  to  the  charge  of  the  court 
below.  The  goods  were  to  be  sent  away  by  the  vendor  in  a  vessel 
freighted  by  the  vendee.  There  was  yet  something  to  be  done. 
In  the  cases  cited  there  was  a  delivery.  In  White  v.  Shuttleworth, 
5  Taunt.  176 ;  1  E.  C.  L.  R.  64,  C.  J.  Mansfield  said  that  there 
must  be  a  symbolical  delivery  at  least.  Whitehouse  v.  Frost  is 
virtually  overruled.  Outwater  v.  Dodge,  7  Cowen  87.  Here  the 
vendor  had  not  sent  the  goods  to  the  wharf,  and  they  were  at  his 
risk.  Davis  v.  James,  5  Burr.  2680 ;  Dawes  v.  Peck,  8  Term 
Rep.  330.  The  attaching  creditor  has  no  greater  right  than  the 
vendee.  Anderson  v.  Hodgson,  5  Price  630 ;  2  Eng.  Exch.  Rep. 
339;  Copeland  v.  Bosquet,  4  W.  C.  C.  Rep.  588;  Dutilh  v. 
Ritchie,  1  Dall.  171 ;  Camidge  v.  Allenby,  6  Barn.  &  Cres.  373 ; 
13  E.  C.  L.  R.  201  f  Bunney  v.  Poyntz,  4  Barn.  &  Aid.  568 ;  24 
E.  C.  L.  R.  118 ;  Dixon  v.  Tales,  6  Barn.  &  Aid.  313  ;  27  E.  C. 
L.  R.  861.  Possession  by  the  sheriff  was  no  delivery  by  the  ven- 
dor. Ward  v.  Shaw,  7  Wend.  404 ;  Craven  v.  Ryder,  6  Taunt. 
433 ;  1  E.  C.  L.  R.  439. 

*41 21        *^'  '^e  ^aw  ^8  now  *°  ^e  considered  as  settled  by  Lons- 
J   dale  v.  Brown,  Buckner  v.  Findley,  and  other  cases,  that 
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the  bill  in  this  case  was  a  foreign  bill.     Watt  v.  Riddle,  8  Watts 
545 ;  Brown  v.  Philada.  Bank,  6  S.  &  R.  487. 

Mr.  Meredith,  in  reply. 

When  the  goods  were  attached,  the  bill  had  not  been  dishonored  ; 
and  therefore  the  law  of  stoppage  in  transitu  don't  apply.  The  con- 
ditions of  sale  had  been  complied  with.  There  is  no  evidence  that  the 
vendee  was  to  pay  the  expense  of  drayageto  the  wharf.  There  was  no 
evidence  that  the  vendee  was  insolvent.  The  mere  non-acceptance  of 
the  bill  don't  prove  that.  There  was  slight  evidence  of  fraud.  The 
plaintiff  called  on  Janney,  who  did  not  mention  his  claim. 

Suppose  that  this  is  to  be  considered  as  a  foreign  bill,  has  there 
been  legal  evidence  of  the  dishonor  of  it  ?  In  the  protest  it  must 
be  stated  to  be  at  the  request  of  the  holder.  Here  it  is  in  blank. 
The  bill  never  was  endorsed  by  the  plaintiff,  nor  did  he  authorize 
it  to  be  protested.  Chitty  on  Bills  362,  &c.  The  notary's  mem- 
orandum was  not  evidence  of  notice.  Chitty  498.  A  copy  of 
the  protest  must  be  sent  with  the  letter  of  advice. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — In  this  case  we  have  two  bills  of  exception  to  tes- 
timony offered  and  admitted  by  the  court.  But  in  the  errors 
assigned,  and  some  part  of  the  discussion  here,  errors  were  alleged 
and  discussed,  without  anything  before  us  to  show  whether  any 
such  existed.  The  whole  doctrine  of  what  amounts  to  a  sale  of 
goods,  and  vests  the  right  in  the  purchaser;  how  far  the  vendor  may 
follow  the  goods  where  there  has  been  fraud  used  by  the  buyer,  either 
in  misrepresentations  at  the  contract,  or  where  the  goods  had  reached 
the  buyer's  residence  and  he  becomes  insolvent,  &c.,  &c.,  may  be 
material  in  the  case ;  but  as  the  facts  which  would  raise  these  points 
are  not  before  us,  except  by  suggestion  of  counsel,  I  shall  say  noth- 
ing about  them  further  than  the  two  bills  of  exception  require. 

The  plaintiff  proved  by  a  witness,  who  was  an  assistant  in  his 
shoe  store,  that  he  sold  the  goods  in  question  to  a  certain  Mr. 
Graham,  the  agent  of  Clements  &  Hall,  of  Montgomery  county, 
Alabama,  at  which  place  Clements  &  Hall  reside.  Mr.  Graham 
came  here  as  their  agent,  expressly  to  buy  goods  for  them.  Clem- 
ents &  Hall  were  not  in  Philadelphia  at  the  time  of  the  purchase. 
Mr.  Graham  selected  the  goods,  which  were  laid  off,  an  invoice 
made  and  given  to  him.  and  the  goods  were  packe'd  in  boxes  and 
cases  and  marked  "  Clements  &  Hall,  Montgomery,  Alabama." 
This  would  seem  to  have  occurred  on  the  22d  of  March  1839. 
On  that  day  Graham  gave  Mr.  Morris  a  draft,  of  which  this  is  a  copy  : 

*"  3440.56.  Philadelphia,  March  22d  1839. 

Nine  months  after  date,  please  pay  to  the  order  of  William 


413  SUPREME  COURT  [March  Term, 

[Fitter  v.  Morris.] 

H.  Morris,  four  hundred  and  forty  dollars  and  fifty-six  cents,  for 
value  received,  and  charge  to  account  of  your  friends. 

Messrs.  Harwell,  Stewart  &  Co.,  CLEMENTS  &  HALL 

Mobile,  Ala.  WM.  GRAHAM." 

On  the  25th  of  March,  the  goods  thus  packed  and  marked,  were 
standing  on  the  pavement  in  front  of  Mr.  Morris's  store,  to  be  sent 
away  in  the  afternoon.  Mr.  Graham  said  he  had  freighted  a  vessel 
for  this  purpose.  In  the  morning  of  the  day  they  were  to  have 
been  sent  off,  they  were  carried  away  on  drays  by  the  sheriff's 
officers,  (Mr.  Fitler  is  the  sheriff.)  They  were  standing  on  the 
pavement  in  front  of  the  store  when  they  were  taken  away.  The 
plaintiff  had  made  inquiry  about  the  standing  of  Clements  &  Hall, 
and  after  making  the  inquiry  agreed  to  sell  them  the  goods  in 
question.  The  plaintiff's  counsel  then  asked  whether  the  goods  had 
been  paid  for,  and  how  they  were  to  be  paid  ?  The  defendant's 
counsel  objected  to  the  question.  The  court  admitted  it — and 
exception  was  taken. 

The  witness  said  they  were  to  be  paid  for  by  a  draft  of  Graham, 
as  agent  of  Clements  &  Hall,  on  Harwell,  Stewart  &  Co.,  of  Mobile, 
payable  in  nine  months,  which  draft  Mr.  Graham  represented  would 
be  accepted  by  Harwell,  Stewart  &  Co.,  on  its  being  presented  to 
them,  but  was  returned  protested  for  non-acceptance  on  the  7th  of 
April  1839.  (All  this  was  excepted  to  by  the  defendant's  counsel, 
and  a  bill  of  exceptions  tendered  and  sealed.) 

The  paper  book  goes  on  to  state,  that  the  draft  was  exhibited  and 
identified  as  the  draft  in  question.  It  was  offered  in  evidence, 
together  with  a  paper  purporting  to  be  a  certificate  of  protest  by 
a  person  calling  himself  a  notary  of  Alabama,  to  prove  the  non- 
acceptance.  This  was  objected  to  and  admitted,  and  another  bill 
of  exceptions  sealed. 

The  plaintiff  here  closed  his  testimony. 

Though  it  no  where  appeared  on  the  paper  book,  it  was  stated 
and  conceded,  that  the  sheriff  took  the  goods  on  an  attachment  at 
the  suit  of  Hill  &  Janney  against  Clements  &  Hall. 

Mr.  Graham  brought  a  letter  to  this  city  to  Hill  &  Janney,  from 
Clements  &  Hall,  proved  to  have  been  written  by  Mr.  Hall,  stating 
that  Mr.  Graham  had  gone  to  this  city  to  purchase  for  them  a  spring 
supply  of  goods,  and  requesting  their  assistance  in  making  hia 
purchases. 

How  far  an  actual  agreement  to  sell  goods  and  laying  them  off 
and  giving  a  bill  of  them,  vested  the  property  in  the  purchaser,  is 
perhaps  by  modern  decisions,  not  exactly  settled.  Where  all  is  fair 
on  both  sides,  the  law  was  at  one  time  not  disputed ;  but  where  the 
buyer  is  guilty  of  any  fraud,  and  the  seller  is  ignorant  of  the  situa- 
tion, in  a  pecuniary  point  of  view,  of  the  purchaser;  where  the 
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purchaser  has  made  any  untrue  statements ;  where  the  purchaser 
turns  *out  to  be  insolvent,  and  this  unknown  to  the  seller;  r^^-i  « 
or  where  something  remains  to  be  done  before  the  delivery  ^ 
is  to  take  place,  the  lines  are  not  so  easily  drawn ;  and  all  of  the 
contract  and  of  the  situation  of  the  parties  must  be  known  before 
the  extent  of  the  respective  rights  can  be  ascertained.  The  cases 
are  not  reconcilable  without  very  minute  attention  to  the  facts ;  and 
not  then  unless  where  by  the  aid  of  a  jury  intentions  are  found  and 
taken  into  the  account.  There  was  then  no  error  in  the  admission 
of  the  testimony  in  the  first  bill  of  exceptions,  as  the  rights  of  the 
parties  might  depend  on  the  contract,  on  how  far  representations 
were  relied  on.  Whether  any  thing  further  was  to  be  done  by 
either  party,  &c.,  &c.,  it  was  proper  to  ask  the  question.  The 
answer  might  decide  the  rights  of  the  parties. 

That  part  of  the  answer  of  the  witness  which  states  that  the 
draft  was  returned  protested,  was  not  strictly  evidence.  These  bills 
drawn  on  persons  in  different  states,  are  considered  here  foreign 
bills,  and  the  protest  must  be  produced,  and  was  so  here.  The 
statement  of  the  witness  was  only  introductory  of  the  document, 
which  was  the  next  evidence  offered  here  ;  and  without  production 
of  the  protest,  it  would  not  generally  be  evidence ;  it  might  be 
competent  to  prove  by  parol,  when  the  notice  of  protest  was 
received. 

The  next  bill  is  to  the  admission  of  the  protest.  In  the  first 
place  it  seems  to  be  settled  that  in  the  case  of  a  protest  of  a  foreign 
bill  in  a  foreign  country,  there  is  no  necessity  to  prove  the  signature 
of  the  notary,  or  his  seal :  to  it  all  courts  give  credit.  Chitty  on 
Bills  361,  2. 

The  protest  was  as  follows. — [The  learned  judge  here  stated  the 
terms  of  the  protest.] 

The  objections  to  this  protest  were. 

1.  That  there  are  blanks  for  the  name  of  the  holder  or  person 
presenting  the  draft  for  acceptance. 

2.  The  proof  of  notice  given  is  the  notarial  signature  and  seal ; 
whereas  it  is  not  the  duty  of  the  notary,  and  if  he  undertake  to  do 
it,  and  does  do  it  as  agent,  it  ought  to  be  proved  by  his  oath  in 
court,  or  deposition  legally  taken. 

3.  It  ought  to  have  been  directed  to  Clements  &  Hall,  at  Mont- 
gomery, Alabama,  and  not  to  them  at  Philadelphia. 

And  1st;  it  is  laid  down,  that  whoever  is  the  holder  of  a  bill, 
may  present  it  for  acceptance  and  have  it  protested  for  non-accept- 
ance; though  the  person  who  protests  for  non-payment  must  be 
able  to  show  a  right  to  receive  payment.  All  the  forms  of  protest 
name  the  person  at  whose  request  the  bill  is  presented  ;  and  there 
might  be  reasons  why  a  bill  could  not  be  accepted  without  knowing 
who  presented  it ;  as  if  the  drawer  had  given  notice  by  letter  to  the 
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drawee,  that  a  bill  on  him  was  lost  or  stolen.     On  the  other  hand, 

as  this  bill  was  payable  to  Morris,  and  had  no  endorsement,  the 

*41VI   *notary  mignt   De  taken  as  presenting  it  for  him.     This 

J  point  was  not  urged,  and  I  give  no  conclusive  opinion  on  it. 

2.  Proof  of  notice.     There  are  cases  where  notice  is  not  neces- 
sary.    We  have  no  evidence  that  this  is  such  a  case — prima  facie 
it  is  necessary. 

In  this  state,  it  seems  to  be  settled  that  giving  notice  is  a  notarial 
act,  and  a  certificate  by  the  notary  evidence  that  it  was  given. 
This  evidence  is  liable  to  be  rebutted ;  but  in  point  of  fact,  through 
most,  if  not  all  of  the  states,  the  notary  is  called  into  court  and 
proves  the  notice,  as  was  done  in  Stuckert  v.  Anderson,  3  Whart. 
116.  Generally,  if  not  everywhere,  out  of  the  operation  of  our  act 
of  assembly,  the  law  is  otherwise.  In  Morgan  v.  Van  Tryon,  2 
Johns.  204,  giving  notice  of  protest  is  said  to  be  no  part  of  the 
duty  of  a  notary.  It  would  seem  that  the  notary  may  be  con- 
sidered as  the  agent  of  the  holder,  and  notice  by  him  good  as  notice 
from  the  holder.  But  he  proves  it  by  his  oath.  Church  v.  Barlow, 
9  Pick.  547.  The  certificate  that  notice  was  sent,  was  therefore 
no  sufficient  evidence  of  it.1 

3.  The  notice  was  of  no  effect,  being  directed  to  Clements  & 
Hall  at  Philadelphia,  when  they  resided  at  Montgomery,  Alabama. 

It  is  no  excuse  that  the  notary  may  have  been  ignorant  of  their 
place  of  residence.  The  payee  and  holder  of  the  bill,  by  his  own 
evidence  in  the  cause,  did  know,  and  if  he  intended  the  notary  to 
act  as  his  agent,  he  was  bound  to  tell  him  to  what  place  to  send  his 
notice;  even  some  inquiry  and  answer  not  satisfactory,  will  not 
justify  a  notary  or  party  in  directing  to  a  wrong  place.  3  Whart. 
116.  The  editor  of  the  8th  American  edition  of  Chitty  on  Bills, 
has  added  an  appendix,  in  which,  under  title  Demand  and  Notice, 
from  page  809  to  816,  many  American  cases  are  collected,  and 
those  on  this  subject  scattered  over  the  whole.  The  result  is  well 
expressed  in  page  812.  7  Halsted  268.  Where  the  holders  know 
the  place  of  residence,  it  will  not  to  do  allege  ignorance  on  this 
point  in  the  notary  or  his  clerk,  who  in  giving  notice  is  so  much 
the  plaintiffs'  agent,  that  what  they  know,  they  are  bound  to  inform 
him.  See  also  7  Louisiana  Rep.,  page  814. 

These  things  were  all  received  in  evidence  under  the  notarial 
seal;  and  with  them  the  plaintiff  closed  his  testimony,  and  the 
plaintiff  recovered.  There  was  error  in  admitting  this  proof  of 
them,  and  in  considering  the  proof  of  any  effect. 

It  is  very  apparent  that  on  another  trial,  many  matters  will  be, 

1  See  4  Whart.  113 ;  4  W.  &  S.  510;  2  Barr  356  ;  9  Harris  506  ;  2  Casey 
257 ;  6  Id.  142;  14eh  Dec.  1854,  g  2,  P.  L.  724,  Purd.  Dig.  759,  |  12. 
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or  possibly  may  be  proved ;   it  may  appear  there  was  no  necessity 
for  notice ;  but  1  shall  not  indulge  in  conjecture. 

Judgment  reversed ;  and  venire  de  novo  awarded. 

Cited  by  counsel,  6  W.  &  S.  508  ;  2  Barr  86  ;  3  Id.  480. 

Cited  by  the  Court,  7  Barr  437  ;  3  Casey  252. 

||  The  holder  of  a  bill  must  use  due  diligence  to  find  the  residence  of  the 
drawer,  to  notify  him  of  its  dishonor.  The  place  where  the  bill  is  drawn  is 
not  taken  to  be  the  residence  of  the  drawer  for  this  purpose :  Fisher  v.  Evans, 
5  Binn.  541 ;  Browning  v.  Armstrong,  1  W.  N.  C.  347. [| 
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Commonwealth  against  Sparks  and  Others. 

QUO  WARRANTO. 

1.  The  court  refused  to  give  a  preference  to  the  argument  of  a  demurrer 
to  a  plea  in  quo  warranto ;  though  the  office  was  an  annual  one. 

2.  In  a  quo  warranto  against  three,  to  show  why  they  claimed  to  exercise 
the  office  of  directors  of  a  bank,  one  of  the  defendants  disclaimed,  and  judg- 
ment of  ouster  was  given  against  him.     The  other  two  pleaded  to  issue : 
Meld,  that  this  was  not  a  case  within  the  13th  section  of  the  act  of  the  13th 
of  April  1840,  authorizing  the  court,  in  case  judgment  of  ouster  is  given,  to 
decree  that  the  office  shall  be  held  by  the  relators,  &c. 

IN  this  case,  which  was  a  quo  warranto  to  Thomas  Sparks,  Hugh 
O'Donnel,  and  D.  Henry  Flickwir,  to  show  by  what  authority  they 
claimed  to  exercise  the  office  of  directors  of  the  Southwark  Bank. 
Mr.  F.  W.  Hubbell  applied  to  the  court  to  fix  a  special  day  for 
the  argument  of  a  demurrer  to  the  plea  of  two  of  the  defendants, 
Sparks  and  O'Donnel.  He  said  that  Flickwir,  the  other  defendant, 
had  disclaimed,  and  a  judgment  of  ouster  had  been  given  against 
him.  This  was  an  annual  office :  and  if  the  opinion  of  the  court 
upon  the  points  raised  by  the  demurrer  could  not  be  obtained  until 
the  cause  was  reached  in  its  order  on  the  list,  the  term  of  office 
would  probably  expire. 

THE  COURT  having  declined  to  make  any  order  for  a  special 
hearing  of  this  case,  Mr.  Hubbell  applied*  for  a  rule  to  show 
cause  why  Mr.  B.  Tevis  should  not  be  substituted  for  Mr.  D.  H. 
Flickwir,  against  whom  judgment  of  ouster  was  given.  He  referred 
to  the  acts  of  the  14th  of  June  1836,  and  13th  of  April  1840 


The  opinion  of  the  court  was  delivered  by 
*ROGERS,  J. — The  commonwealth,  on  the  suggestion  of  r^-iy 
B.  Tevis  prays  judgment  of  ouster  against  the  respondents,    ' 
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and  for  a  further  decree  as  to  the  title  of  the  relator,  and  two  others, 
Walter  Thompson  and  Robert  McMullin.  Two  of  the  respondents 
plead  to  issue,  and  the  cause  is  set  down  for  argument  on  demurrer. 
One  having  disclaimed,  a  judgment  of  ouster  is  entered  against 
him.  The  counsel  for  the  relator  moves  the  court  that  a  day  should 
be  assigned  for  the  argument  of  the  demurrer ;  but  the  court,  believ- 
ing this  is  not  a  case  which  is  entitled  to  any  preference,  refuse  the 
motion.  The  direction  in  the  9th  section  of  the  act  of  the  14th  of 
June  1836,  refers  to  the  pleadings.  It  is  directed  in  that  section 
that  the  court  shall  make  such  orders  in  respect  of  the  pleadings  as 
may  expedite  the  cause  ;  but  there  is  nothing  which  exempts  the 
writ  of  quo  warranto  from  the  ordinary  rules.  Having  failed  in 
this  application,  "  the  relator  moves  for  a  rule  to  show  cause  why 
B.  Tevis  should  not  have  the  office  of  director  of  the  Southwark 
Bank,  in  the  place  of  D.  H.  Flickwir,  against  whom  the  judgment 
of  ouster  has  been  given."  The  motion  is  made  on  the  authority 
of  the  2d  sect,  of  the  act  of  the  13th  of  April  1840.  If  Flickwir, 
against  whom  judgment  was  rendered,  was  the  only  respondent,  it 
would  be  the  duty  of  the  court,  under  that  act,  to  investigate  the 
legality  of  the  election  of  the  relator.  But  the  complaint  is  against 
three,  and  the  judgment  against  one  only,  the  others  having  pleaded 
to  issue,  which  is  still  pending  and  undisposed  of.  We  therefore 
think,  we  cannot  determine  the  right  of  the  relator  until  there  is  a 
final  disposition  of  the  complaint  against  all.  "If  judgment  of 
ouster  is  given  against  the  party  in  possession,  the  court  may  decree 
that  the  offices  shall  be  held  by  the  person  or  persons  who  they 
shall  be  of  opinion  is  duly  elected."  But  who  is  the  party  in  pos- 
session within  the  meaning  of  the  act?  Not  one,  but  the  three 
against  whom  the  complaint  is  made ;  and  until  judgment  against 
all,  it  would  be  premature  to  enter  into  an  investigation  of  the  right 
of  any.  This  we  think  is  the  reasonable  construction  of  the  act ; 
and  that  any  other  construction  would  lead  to  embarrassment  and 
difficulty.  We  are  bound  to  determine  not  only  the  right  of  the 
relator,  but  of  two  others,  who,  it  appears  on  the  record,  assert 
they  were  duly  elected.  For,  although  judgment  of  ouster  is 
entered  against  one,  it  does  not  follow  that  the  relator  is  elected, 
but  the  right  of  the  office  may  be  in  one  of  the  others.  And 
the  right  would  be  passed  upon  without  an  opportunity  of  a 
hearing. 

It  is  nowhere  admitted  in  the  pleadings,  that  the  relator  is  enti- 
tled to  the  office  ;  on  the  contrary,  his  title,  as  well  as  the  others, 
is  explicitly  denied.  And  although  on  the  hearing  the  relator 
may  be  entitled  to  judgment,  this  is  not  the  time  to  enter  into  this 
question. 

Motion  refused. 
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King  and  Another  against  Richards  and  Another. 

IN  ERROR. 

The  defendants  were  common  carriers  of  goods  between  New  York  and 
Philadelphia,  and  had  signed  a  receipt  for  certain  goods  as  received  of  A., 
which  they  promised  to  deliver  to  his  order.  In  trover  by  the  indorsees  of 
this  paper,  who  had  made  advances  on  the  goods,  it  was  held,  that  the  defend- 
anta  might  prove  that  A.  had  no  title  to  the  goods  ;  that  they  had  been 
fraudulently  obtained  by  him  from  the  true  owner,  and  that  upon  demand 
made,  they  had  delivered  them  up  to  the  latter. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  trover  in  the  court  below,  brought  by 
Benjamin  W.  Richards  and  Joseph  Bispham,  trading  under  the 
firm  of  Richards  &  Bispham,  against  Charles  King  and  Francis 
King,  trading  as  C.  &  F.  King,  to  recover  the  value  of  100  bags 
of  coffee. 

The  defendants  pleaded  the  general  issue  ;  upon  which  the  cause 
came  on  for  trial  before  Stroud,  J.,  on  the  10th  of  April  1839, 
when  the  plaintiffs  called  one  George  B.  Jones,  who  testified  as 
follows  : 

"I  am  in  the  employ  of  Richards  &  Bispham;  was  so  in  1836; 
this  is  the  signature  of  L.  Clapier  Heyl  &  Company.  [Bill  of 
lading  exhibited  to  witness.]  1  called  with  this  bill  of  lading  on 
the  defendants,  on  the  22d  or  23d  of  November  1836,  for  the  pro- 
duction of  the  coffee.  I  saw  one  of  the  Messrs.  King  —  Mr.  F. 
King,  I  think  ;  he  said  that  80  bags  of  the  coffee  had  been  taken 
away  ;  I  tendered  the  freight,  if  not  at  that  time,  a  day  or  two 
afterwards;  no  portion  of  the  coffee  was  delivered;  the  average 
weight  of  Cuba  coffee  of  this  description  is  160  Ibs.,  price  12J 
cents. 

*  Cross-examined.  —  "The  advance  was  $1744  in  a  note,  r+^-iq 
at  60  or  90  days." 

Examined  in  chief.  —  "  The  advance  was  made  21st  November 
1836;  [notes  produced;]  these  are  the  notes;  this  is  the  bill  of 
lading  ;  [bill  of  lading  produced  ;]  Mr.  Walsh  was  the  partner  who 
endorsed  it." 

The  bill  of  lading  and  the  notes  were  then  read. 

The  following  is  a  copy  of  the  bill  of  lading  : 


Marks  &   )      "  ^team  ^ow  ^oat  Company  :  —  Merchants'  Trans- 
Vportation  Line  between  New  York  and  Philadelphia, 
.  I    •    T\  i  JT>-*       n      if       i_ 

)  via  Delaware  and  liantan  Canal,  for  the  conveyance 
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of  merchandise,  specie,  baggage,  &c.,  and  insurance  effected  when- 
ever required  on  any  package  to  its  full  amount  of  value." 
"  M  rked  I      ^i^er  an(^  Bancker,  No.  16  Washington 

a 


Proprietors.    >  St.,  or  No.  32  South  Front  St..  New  York. 
(  C.  &  F.  King,  19  S.  Wharves,  Philada." 

"  Received  from  L.  Clapier  Heyl  &  Co.,  on  board  the  tow-boat 
Orb,  the  following  goods,  viz.,  one  hundred  bags  coffee  marked  and 
numbered  as  per  margin,  which  we  promise  to  forward  [danger  of 
navigation,  fire,  breakage,  leakage  and  other  unavoidable  dangers 
and  accidents  excepted ;  and  not  holding  ourselves  responsible  if 
lost,  stolen  or  damaged  beyond  the  value  of  two  hundred  dollars 
per  package,  unless  insured  by  mutual  agreement,  and  no  damage 
allowed  without  being  notified  twelve  hours  after  delivery]  to  order 
in  Philadelphia,  upon  presenting  this  receipt  at  our  office,  No.  19 
South  Wharves,  and  paying  freight  therefor,  12£  cents  per  100  Ibs. 
For  the  proprietors  A.  H.  HIGHAM." 

"Contents  and  conditions  unknown."  Endorsed  "L.  Clapier 
Heyl  and  Company." 

"  I  tendered  a  check  for  $40  to  cover  freight ;  had  no  bill  of 
freight;  made  no  question  about  freight." 

The  counsel  for  the  defendants  then  called  one  Daniel  Curtis,  Jr., 
and  offered  to  prove  by  him,  that  the  coffee  mentioned  in  the  receipt 
or  bill  of  lading  signed  by  the  defendants,  was  the  property  of  John 

B.  Lasala,  a  merchant  of  New  York,  and  was  so  at  the  time  the 
receipt  was  signed :  that  before  the  defendants  had  any  notice  of 
the  assignment  of  the  bill  of  lading  to  the  plaintiffs,  the  coffee  had 
been  claimed  by  the  said  John  B.  Lasala,  as  his  property,  alleging 
that  the  same  had  been  fraudulently  taken  out  of  his  possession,  by 
the  said  L.  Clapier  Heyl  &  Co.,  and  that  the  defendants  had  deliv- 
ered the  coffee  to  Lasala ;  and  that  defence  in  this  suit  was  now 
taken  by  him.     They  further  offered  to  prove  by  the  same  witness, 
that  the  coffee  had  been  agreed  to  be  sold  by  Lasala,  to  the  said  L. 

C.  Heyl  &   Co.,  upon  certain  conditions   being   complied   with ; 
that    the   said    conditions    had   not    been   complied    with ;    that 
*4.901  there  had  been  no  *delivery  of  the  coffee  by  the  said  Lasala 

*  to  the  said  L.  C.  Heyl  &  Co.,  nor  was  possession  of  the 
coffee  parted  with  by  the  said  Lasala ;  that  the  said  L.  C.  Heyl  & 
Co.  fraudulently  took  possession  of  the  same ;  that  the  whole  trans- 
action on  the  part  of  L.  C.  Heyl  &  Co.  was  fraudulent,  and  that  by 
the  use  of  ordinary  diligence,  the  plaintiffs  might  have  ascertained 
all  these  facts  before  they  advanced  money  on  or  took  an  assignment 
of  the  bill  of  lading. 

To  which  testimony,  the  plaintiffs'  counsel  objected ;  and  the 
judge  sustained  the  objection  and  rejected  the  testimony ;  to  which 
the  counsel  for  the  defendants  excepted. 
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The  judge  then  instructed  the  jury,  that  the  defendants  could  not 
dispute  the  plaintiffs'  title  ;  that  it  was  like  the  case  of  landlord 
and  tenant,  or  mortgagor  and  mortgagee ;  that  it  might  be  assumed 
that  the  sale  by  Lasala  to  Heyl  &  Co.  was  conditional,  and  the 
conditions  not  complied  with  ;  that  there  had  been  no  delivery  of 
possession  of  the  coffee.  This  would  make  no  difference ;  that  in 
this  suit  such  facts  would  have  no  operation  ;  and  that  the  jury  must 
find  for  the  plaintiffs. 

The  defendants'  counsel  excepted  to  this  opinion ;  and  the  jury 
having  found  for  the  plaintiffs  the  value  of  the  coffee,  this  writ  of 
error  was  taken,  and  the  following  errors  were  assigned  : 

1.  That  the  court  below  erred  in  rejecting  the  testimony  of 
Daniel  Curtis,  a  witness  produced  on  the  part  of  the  defendants 
below,  to  prove  the  facts  set  forth  in  the  bill  of  exceptions. 

2.  That  the  judge  erred  in  instructing  the  jury  that  the  defend- 
ants could  not  dispute  the  plaintiffs'  title ;  that  it  was  like  the  case 
of  landlord  and  tenant,  or  mortgagor  or  mortgagee ;  that  it  might 
be  assumed  that  the  sale  by  Lasala  to  Heyl  &  Co.  was  conditional, 
and  the  conditions  not  complied  with  ;  and  that  there  had  been  no 
delivery  of  possession  of  the  coffee ;  this  would  make  no  difference ; 
that  in  this  suit  such  facts  would  have  no  operation ;  and  that  the 
jury  must  find  for  the  plaintiffs. 

Mr.  Davis  and  Mr.  James  S.  Smith,  for  the  plaintiffs  in  error, 
cited  Story  on  Bailments  371,  §  582 ;  Taylor  v.  Plumer,  3  Maule 
&  Selw.  562  ;  Wilson  v.  Anderton,  1  Barn.  &  Ad.  450 ;  20  E.  C. 
L.  R.  426;  Hart  v.  Allen,  2  Watts  117;  Hand  v.  Baynes,  4 
Whart.  215  ;  Berkley  v.  Watling,  7  Ad.  &  Ell.  29;  34  E.  C.  L.  R. 
22 ;  Haddon  v.  Parry,  3  Taunt.  303 ;  Barrett  v.  Rogers,  7  Mass. 
297  ;  Forrester  v.  Dodge,  12  Id.  565 ;  Ogle  v.  Atkinson,  5  Taunt. 
769  ;  1  E.  C.  L.  R.  255 ;  Abbott  on  Shipping  381  et  seq.  ;  2 
Leigh's  Nisi  Prius  483 ;  Starkie's  Evid.,  pt.  IV.  308 ;  Maryland 
Ins.  Co.  v.  Ruden,  6  Cranch  338 ;  Del.  Ins.  Co.  v.  Hogan,  3  Wash. 
C.  C.  Rep.  5. 

*Mr.  Meredith,  for  the  defendants  in  error,  cited  3  Esp.  [-#4.01 
114  ;  Hawe  v.  Watson,  2  Barn.  &  Cres.  540;  9  E.  C.  L.  L  ' 
R.  170 ;  Miles  v.  Cattle,  6  Bingh.  743 ;  19  E.  C.  L.  R.  219  ; 
Stonard  v,  Davis,  2  Camp.  343 ;  Dyer  v,  Pearson,  3  Barn.  &  Cres. 
38  ;  10  E.  C.  L.  R.  13 ;  Copland  v.  Bousquet.  4  Wash.  C.  C.  Rep. 
596 ;  Parker  v.  Patrick,  5  Term  Rep.  175 ;  Irving  v.  Motley,  7 
Bing.  543  ;  20  E.  C.  L.  R.  238  ;  Mackinley  v.  McGregor,  3 
Whart.  396 ;  Burnside  v.  Miskelly,  5  Watts  506 ;  Haggerty  v. 
Palmer,  6  Johns.  Ch.  437. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  question  raised  in  this  case  is,  whether 
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the  defendants,  the  bailees  of  goods  delivered  to  them  as  common 
carriers,  to  be  transported  from  the  city  of  New  York  to  the  city  of 
Philadelphia,  ought  to  be  permitted  to  show,  in  an  action  brought  by 
the  bailors  or  their  assignees,  that  the  bailors  had  no  right  to  the 
goods  whatever  :  that  they  had  obtained  the  possession  of  them 
fraudulently  from  the  true  owner  without  his  consent ;  and  that 
upon  demand  made  of  the  goods  by  the  latter,  the  defendants 
below,  who  are  the  plaintiffs  in  error  here,  had  delivered  them  to 
him. 

In  Rolle  Abr.  606,  tit.  Detinue,  it  is  said,  if  the  bailee  of  goods 
deliver  them  to  him  who  has  the  right  to  them,  he  is  still  notwith- 
standing chargeable  to  the  bailor,  who  in  truth  has  no  right,;  and 
for  this  9  Hen.  6,  58,  is  cited.  So  if  the  bailee  deliver  them  to  the 
bailor  in  such  case,  he  is  said  not  to  be  chargeable  to  the  true 
owner  thereof,  Ibid.  607  ;  for  which  7  Hen.  6,  22.  is  cited.  And 
again  in  Fitzherbert's  T.  B.  138-9,  tit.  Writ  of  Detinue,  M.,  it  is 
laid  down,  if  a  man  have  goods  delivered  to  him  to  deliver  over  to 
another,  and  afterwards  a  writ  of  detinue  is  brought  against  him 
who  hath  right  unto  the  goods ;  now  if  the  defendant,  depending 
the  action,  deliver  the  goods  over  to  whom  they  were  bailed  to  him 
to  deliver,  the  same  is  a  good  bar  in  the  action,  because  he  hath 
delivered  them  according  to  the  bailment  made  unto  him.  But  it 
is  said,  if  I  deliver  a  deed  to  A.,  to  which  B.  had  right,  and  A.  dies, 
and  his  executor  takes  the  deed,  he  is  not  chargeable  in  detinue  to 
me,  but  only  to  B.,  who  hath  the  right,  because  he  comes  to  it  by 
law.  1  Rolle  Abr.  607,  tit.  Detinue,  for  which  9  Hen.  6,  58,  is 
quoted.  The  reasoning,  which  we  meet  with  in  support  of  these 
several  positions,  is  by  means  satisfactory ;  nor  yet  in  accordance, 
I  apprehend,  with  analogical  principles.  In  1  Bac.  Abr  359,  tit. 
Bailment  (A)  the  reason  assigned  why  C.,  to  whom  the  goods  of  A. 
were  bailed  by  B.,  must  not  deliver  them  to  A.  the  real  owner  is, 
that  C.  cannot  pretend  to  remove  or  alter  that  possession  committed 
to  him,  in  order  to  restore  it  to  the  right  owner ;  for  the  right  of 
restitution  must  be  demanded  of  him  that  did  the  injury,  of  which 
C.  has  no  pretence  to  judge;  and  therefore  it  would  be  downright 
*4221  treac^ery  *in  hi™  to  deliver  them  to  any  other  than  him 
-"  from  whom  he  had  it.  Here  the  proposition  that  the  right 
of  restitution  must  be  demanded  of  him  that  did  the  injury,  because 
the  bailee  may  not  know  or  have  the  means  of  ascertaining  the 
owner,  if  correct,  would  go  to  show  that  in  no  case  can  there  be  a 
recovery  by  the  rightful  owner  of  goods  against  him  to  whom  they 
have  been  delivered,  upon  a  sale  or  otherwise,  by  one  who  has  taken 
them  tortiously  without  the  owner's  consent,  and  without  the  least 
color  of  right,  because  the  vendee  or  bailee  in  such  case  may  not 
know,  or  have  it  in  his  power  to  ascertain  with  certainty,  who  is  the 
rightful  owner  of  the  goods.  But  recoveries  by  the  right  owners 
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against  bailees  and  vendees,  and  especially  the  latter,  are  common 
and  of  almost  daily  occurrence  in  our  courts.  As  against  the 
purchasers  of  goods,  from  those  who  have  come  wrongfully  by  the 
possession  of  them,  I  do  not  understand  it  to  be  denied  that  a  recov- 
ery may  be  had  by  the  owners  thereof:  and  that  it  is  no  plea  for  such 
purchasers  to  allege  that  they  purchased  the  goods,  believing  the 
parties,  of  whom  they  purchased,  to  be  the  true  owners  thereof, 
either  from  the  circumstances  of  their  being  in  the  actual  possession 
of  them,  or  that  of  any  other.  Indeed  it  is  well  settled  in  England, 
that  the  sale  of  goods,  unless  made  in  market  overt,  if  made  without 
the  authority  of  the  owner,  either  expressly  or  impliedly  given,  doea 
not  divest  him  of  his  right  of  property  therein  ;  and  that  he  is  en- 
titled to  demand  and  recover  the  goods  or  the  value  of  them,  from 
the  person  in  possession  of  them,  whomsoever  he  may  be.  2  Blackst. 
Com.  449,  450;  2  Inst.  713,  714.  The  law  is  the  same  in  this 
state,  with  the  exception  that  we  have  no  market  overt ;  and  conse- 
quently no  protection  can  be  afforded  upon  this  ground  in  any  case 
to  the  purchaser.  Hosack  v.  Weaver,  1  Yeates  478 ;  Thomas  v. 
Hess,  1  Id.  479 ;  Handy  v.  Metzger,  2  Id.  347  ;  Easton  v. 
Worthington,  5  S.  &  R.  130 ;  Lecky  v.  McDermott,  8  Id.  500. 

Would  it  not,  then,  be  singularly  strange  and  unreasonable  to 
hold  that  a  bailee,  a  mere  depository  for  instance,  who  has  given  no 
consideration,  and  parted  with  nothing  for  the  goods,  stands  in  a 
more  favored  situation  than  an  innocent  vendee  who  has  paid  a  full 
price  for  them  ?  Bailees,  with  the  exception  perhaps  of  innkeepers, 
common  carriers,  and  wharfingers,  or  warehousemen,  have  the  same 
right  to  decline  becoming  such  that  vendees  have,  and  may,  there- 
fore, by  using  proper  precautions,  make  themselves  secure  against 
loss  accruing  from  their  taking  charge  of  goods  belonging  to  others, 
from  whom  they  have  been  filched  or  improperly  taken.  And 
although  innkeepers,  common  carriers,  wharfingers,  or  warehouse- 
keepers  may  be  bound,  the  first  to  receive  the  goods  in  the  posses- 
sion of  their  guests,  when  they  have  room  for  them,  and  the  latter 
the  goods  in  the  possession  of  those  who  may  wish  to  employ  them, 
by  placing  the  goods  in  their  charge,  without  having  sufficient  time 
allowed  to  make  the  requisite  inquiry  to  ascertain  first  whether 
they  *are  the  rightful  owners  of  the  goods  or  not ;  yet  that  I-JMOQ 
would  not  seem  to  furnish  any  sufficient  ground  for  their  *• 
refusing  to  deliver  the  goods  to  the  owners,  on  demand  made  by  the 
latter,  where  they  have  been  wrongfully  deprived  of  the  possession 
of  them.  It  is  sufficient  in  such  cases  for  the  bailees  just  mentioned 
that  they  are  authorized  by  law  to  retain  the  goods  in  their  posses- 
sion without  delivery,  until  they  are  paid  or  tendered  the  amount 
of  what  they  are  entitled  to  for  keeping  or  carrying  them  Anon., 
2  Shaw  161,  Yorke  v.  Greenough,  2  Ld.  Raym.  866  ;  and  the  case 
of  the  Exeter  carrier,  cited  in  Yorke  v.  Greenough,  p.  857.  In  the 
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two  last  cases  cited,  the  only  objection  made  to  the  plaintiffs 
recovery  was  his  omission  or  refusal  to  tender  or  pay  the  hire  claimed 
by  the  defendant,  which  the  plaintiff  alleged  he  was  not  bound  to 
do,  inasmuch  as  his  goods  had  been  wrongfully  taken  from  him  and 
delivered  to  the  defendant  by  a  person  who  had  no  right  thereto  or 
authority  whatever  to  do  so.  The  court,  however,  held,  in  the  first 
of  these  two  cases,  that  the  defendant,  who  was  an  innkeeper,  had 
a  lien  upon  the  plaintiff's  horse  for  his  keeping,  and  was  not  bound, 
therefore,  to  deliver  the  horse  to  the  plaintiff,  though  he  was  the 
owner,  until  paid  for  the  keeping  of  the  same ;  and,  in  the  second 
case,  that  the  carrier,  who  was  the  defendant,  had  a  lien  upon  the 
goods  for  his  carriage  of  them,  notwithstanding  they  were  delivered 
to  him  by  one  who  possessed  himself  of  them  wrongfully,  without 
any  right  thereto,  because  he  was  bound  to  receive  the  goods,  and 
was  therefore  justified  in  withholding  them  from  the  plaintiff,  who 
proved  himself  to  be  the  rightful  owner  thereof,  until  he  was  paid 
his  freight.  But  in  neither  of  these  cases  does  it  seem  to  have 
entered  into  the  minds  of  the  counsel  or  of  the  court  that  the  plain- 
tiff was  not  entitled  to  recover,  because  the  defendant  was  under  a 
promise  or  obligation  to  deliver  the  goods  to  his  bailor.  On  the 
contrary,  it  seems  to  have  been  considered  that  his  title  to  recover 
was  quite  clear,  had  he  only,  anterior  to  the  commencement  of  his 
action,  tendered  to  the  defendant  the  money  due  for  the  keeping 
of  the  horse  in  the  one  case,  or  the  sum  due  for  the  freight  of  the 
goods  in  the  other.  Besides,  it  is  impossible  not  to  see  that  in 
many  instances,  which  occur  almost  daily,  I  would  say,  that  if  the 
right  of  restitution  must  be  demanded  by  the  owner  of  the  goods, 
in  such  case,  of  him  who  did  the  injury,  or,  in  other  words,  of 
him  who  wrongfully  took  them,  his  remedy  to  follow  the  wrong- 
doer may  cost  him  more  than  the  value  of  the  goods ;  or  the 
wrongdoer,  when  overtaken,  may  be  insolvent  and  unable  to  make 
compensation.  The  owner,  therefore,  in  every  case,  rather  than 
encounter  such  a  risk,  where  he  has  been  deprived  of  the  possession 
of  his  goods  wrongfully,  by  one  who  has  delivered  them  to  a  bailee, 
had  better  adopt  the  remedy  sanctioned  by  the  court  in  Shelburg 
v.  Scotsford,  Yelv.  23.  There  the  owner,  b'y  force  and  arms,  and 
against  the  will  of  the  bailee,  retook  his  horse,  which  the  bailor, 
*4941  ^ithout'  anj  consent  or  authority  from  the  owner.  *had 
'  lent  to  the  bailee  to  ride  to  Y.,  upon  his  promise  to  return 
the  horse  on  a  certain  day  agreed  on  between  them  ;  and  in  an 
action  brought  by  the  bailor  against  the  bailee,  for  breach  of  his 
promise,  in  which  the  latter  pleaded  the  true  property  of  the 
horse  to  be  in  J.  S.,  and  that  he  vi  el  armis  et  contra  voluntatem, 
had  retaken  the  horse  ;  the  matter  thus  alleged  in  the  defendant's 
plea  was  held  to  be  a  good  defence  ;  for  in  law  it  discharged 
the  promise  of  the  defendant  by  reason  of  the  property  of  the 
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horse  being  in  J.  S.  This  case  establishes  the  principle  cleaily 
that  the  bailee  can  no  more  resist  the  right  of  the  true  owner  to 
take  or  recover  the  possession  of  the  goods  than  his  bailor  could : 
that  the  right  of  property  is  ever  to  be  regarded,  and  may  be  inquired 
into  in  an  action  brought  by  the  bailor  against  his  bailee  as  well 
as  in  other  cases.  And  hence  it  is  that  in  every  case  almost, 
where  it  is  clear  that  the  plaintiff  is  not  only  vested  with  the  right 
of  property  in  the  goods,  but  likewise  with  the  right  to  the  posses- 
sion of  them,  the  general,  if  not  the  universal  rule,  seems  to  be, 
when  this  is  so,  and  there  has  been  a  conversion  of  the  goods  by 
the  defendant,  that  the  plaintiff  mav  maintain  trover  for  them. 
Mather  v.  Trinity  Church,  3  S.  &  R.  512,  513  ;  Gordon  ».  Harper, 
7  Term  Rep.  9.  So  replevin  will  lie  in  this  state  by  the  owner  of 
goods  against  any  one  in  the  possession  of  them,  who  detains  them 
without  the  sanction  either  of  the  owner,  or  the  law  authorizing 
him  to  do  so.  Weaver  v.  Lawrence,  1  Dall.  157 ;  Shearick  v.  Hu- 
ber,  6  Binn.  3  ;  Woods  v.  Nixon,  Addis.  134 ;  Stoughton  v.  Rapalo, 
3  S.  &  R.  562 ;  Stiles  v.  Griffith,  3  Yeates  82.  But  if  the  doc- 
trine as  laid  down  in  Rolle's  Abridgement,  and  Fitzherbert,  N.  B. 
were  to  prevail,  neither  replevin  nor  trover  could  be  maintained 
by  the  owner  of  the  goods,  who  was  not  the  bailor,  though  he 
never  had  parted  with  his  right  of  property  or  possession  in  them, 
against  a  bailee,  because  the  latter  could  defeat  the  action  at  any 
time  during  its  pendency  by  delivering  the  goods  to  the  bailor,  who 
might  run  away  with  them,  so  as  to  deprive  the  owner  of  all  rem- 
edy for  his  loss.  But  it  is  said  that  it  would  be  breach  of  trust, 
or  an  act  of  treachery  on  the  part  of  the  bailee,  to  deliver  the 
goods  even  on  demand  to  the  true  owner,  notwithstanding  he  has 
received  them  from  a  wrongdoer,  because  he  promised  to  restore 
the  goods  to  such  wrongdoer.  If  the  bailee  in  such  case  recover 
the  goods  from  the  bailor  innocently,  under  the  impression  made 
by  the  bailor,  that  he  is  the  owner  thereof,  or  has  the  right  to  dis- 
pose of  them  in  the  manner  he  is  doing,  and  therefore  promises  to 
return  the  goods  to  the  bailor,  it  is  very  obvious  that  such  a  pro- 
mise ought  not  to  be  regarded  as  binding,  because  obtained  through 
a  false  impression,  made  wilfully  by  the  bailor ;  and  truth  which 
lies  at  the  foundation  of  justice,  as  well  as  all  moral  excellence, 
would  seem  to  require,  in  every  such  case,  that  the  goods  should  be 
delivered  up  to  the  true  owner,  especially  if  he  demand  the  same, 
instead  of  the  wrongful  bailor.  But  if  the  bailee  knew  at  r*AOz 
*the  time  he  received  the  goods  and  made  the  promise  to  "• 
redeliver  them  to  the  bailor,  with  a  view  to  favor  the  bailor,  that 
the  latter  had  come  wrongfully  by  them,  either  by  having  taken 
them  tortiously  or  feloniously  from  the  owner,  then  the  bailee 
thereby  became  a  participant  in  the  fraud  or  felony,  and  it  would 
be  abhorrent  to  every  principle  of  justice  that  he  should  be  pro- 
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tected  under  such  circumstances  against  the  demand  or  claim  of  the 
owner.  This  promise,  however,  of  the  bailee  is  said  to  be  binding 
on  him  only,  and  is  not  such  as  his  personal  representatives  are 
bound  to  regard ;  and  the  reason  assigned  for  this  is  because  the 
goods  have  come  to  their  possession  by  operation  of  law.  Thia 
doctrine,  if  it  were  to  be  allowed,  would  certainly  be  singularly 
anomalous,  and  unlike,  in  its  effect,  to  any  other  promise  recog- 
nised by  the  law  as  binding. 

In  order  to  test  it,  let  us  suppose,  for  instance,  that  the  vendor 
of  goods,  after  having  received  the  stipulated  price  for  them  of  the 
vendee,  promised  to  deliver  them,  but  died  before  this  could  be 
effected  ;  will  it  be  pretended  that  his  executor  or  administrator 
would  not  be  bound,  if  the  goods  came  to  his  possession,  to  deliver 
them  to  the  vendee  ?  Suppose  further,  that  it  is  discovered  by  the 
executor  or  administrator,  while  he  has  the  possession  of  the  goods, 
that  the  vendor  was  not  the  owner  of  them,  and  that  he  had  no 
right  whatever  to  sell  them;  would  it  not  be  his  duty  to  deliver 
them  to  the  rightful  owner,  if  demanded  by  him,  and  not  to  the 
vendee  ?  No  one  can  doubt  but  it  would  ;  and  yet  I  apprehend  it 
would  puzzle  a  casuist  himself  to  distinguish  this  latter  case  from 
that  of  the  bailee.  In  either  case  the  owner  is  entitled  upon 
demand,  to  have  his  goods  restored  to  him  by  whomsoever  he  may 
be  that  has  possession  of  them  ;  for  nemo  debit  rem  suam  sine  facto 
aut  defectu  suo  amittere.  It  is  also  clear  that  the  wrongful  bailor, 
having  no  right  of  either  property  or  possession  in  the  goods,  can 
transmit  nothing  of  the  kind  by  his  delivery  of  the  goods  to  his 
bailee.  It  is  true  there  is  a  position  laid  down  in  Bro.  tit.  Tres- 
pass, pi.  256,  329,  359,  which  would  seem  to  militate  against  this. 
There  it  is  said,  if  A.  takes  the  goods  of  B.  illegally,  and  C.  after- 
wards takes  them  illegally  from  A.,  B.  cannot  maintain  an  action 
of  trover  against  C. ;  for  that,  by  the  first  taking,  notwithstanding 
it  was  tortious,  the  property  of  B.  was  divested.  But  it  is  said  in 
1  Sid.  431,  that  A.  does  not  in  such  case  acquire  any  property  in 
the  goods  by  the  first  taking,  and,  consequently,  that  B.  may 
maintain  trover  for  them  against  C.  This  latter  proposition  is  cer- 
tainly much  more  agreeable  to  reason  than  the  former,  and  ought, 
therefore,  to  be  regarded  as  the  law  on  the  subject  agreeably  to 
the  maxims,  Lex  est  dictamen  rationis ;  or  lex  semper  intendit 
quod  convenit  rationi.  The  counsel  for  the  defendants  in  error 
relied  also  upon  a  case  mentioned  by  Mr.  Erskme  in  his  argument 
for  the  plaintiff  in  Latouche  v.  Fowle,  3  Esp.  Rep.  114,  which  he 
said  was  tried  before  Mr.  Justice  Gould.  The  defendant  was  a 
*49fTI  carr'er>  wh°  nad  goods  delivered  to  *him  to  be  carried  from 
'  Maidstone  to  London.  While  the  goods  lay  at  his  ware- 
house, a  person  came  there  who  said  the  goods  were  his,  and 
claimed  them  from  the  carrier :  the  carrier  said  he  could  not  de- 
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liver  them  ;  but  that  if  he  was  indemnified,  he  would  keep  them  and 
not  deliver  them  according  to  order.  An  indemnity  was  given,  and 
the  goods,  not  being  delivered  according  to  order,  the  party  by  whom 
the  goods  were  delivered  to  the  carrier,  brought  an  action  against  the 
carrier.  And  Mr.  Gould,  Justice,  on  the  trial  of  it,  would  not 
permit  the  carrier  to  set  up  any  question  of  property  out  of  the 
plaintiff;  and  held,  that  he  having  received  them  from  the  plain- 
tiff, was  precluded  from  questioning  his  title,  or  showing  a  property 
in  any  other  person.  Upon  this  statement  of  the  case  the  correct- 
ness of  Judge  Gould's  decision  may  well  be  questioned ;  and  it  is 
probable  that  his  decision  was  grounded  upon  the  appearance  of 
collusion  between  the  carrier  and  the  claimant  of  the  goods  as  owner. 
And,  indeed,  it  would  appear  as  if  Lord  Kenyon  did  not  regard  it 
in  the  same  aspect  as  stated  by  Mr.  Erskine,  or,  if  he  did,  that  he 
has  impugned  it  by  his  decision  of  the  case  in  which  it  was  cited. 
In  the  case  before  Lord  Kenyon,  the  defendant  was  a  warehouse- 
man, to  whom  the  goods  then  in  question  had  been  sent  to  look  at, 
for  the  purpose  of  purchasing  them ;  but  having  reason  to  believe 
that  the  goods  were  obtained  fraudulently  by  the  person  who  sent 
them,  he  retained  them  for  the  right  owner.  On  the  trial  of  the 
cause,  Lord  Kenyon  permitted  the  defendant  to  prove,  if  he  could, 
that  the  property  of  the  goods  was  in  other  persons,  and  not  in  the 
party  who  sent  them  to  the  defendant ;  and  said,  if  this  were  clearly 
proved,  that  he  should  hold  it  to  be  a  decisive  answer  to  the  action. 
There  are  also  other  decisions  and  judicial  dicta  repudiating  the 
ancient  dicta  or  cases,  in  Rolle  and  Fitzherbert,  and  the  decision 
of  Judge  Gould  on  this  subject.  In  Wilson  v.  Anderton,  1  Barn. 
&  Adolph.  450 ;  s.  c.  20  E.  C.  L.  R.  426,  where  the  captain  of  a 
ship,  who  had  taken  goods  on  freight,  and  claimed  to  have  a  lien 
upon  them,  delivered  them  to  a  bailee,  the  real  owner  demanded 
them  of  the  latter,  who  refused  to  deliver  them  without  the  direc- 
tions of  the  bailor ;  and  it  was  held,  upon  its  being  shown  that  the 
bailor  had  no  lien  upon  the  goods,  that  the  refusal  by  the  bailee  to 
deliver  was  sufficient  evidence  of  the  conversion.  On  the  trial  of 
this  last  case  the  nisi  prius  decision  of  Justice  Gould  was  cited  for 
the  defendant,  and  it  was  contended  in  his  behalf  that  he  was  only 
answerable  to  his  bailor ;  in  reference  to  which  Lord  Tenterden, 
C.  J.,  observed,  "  If  the  law  be  as  is  contended,  there  has  rarely 
been  a  sitting  at  Guildhall  where  injustice  has  not  been  done ;  for 
the  title  to  goods  has  been  repeatedly  tried  in  actions  against  ware- 
housemen. A  bailee  can  never  be  in  a  better  situation  than  the 
bailor.  If  the  bailor  has  no  title,  the  bailee  can  have  none ;  for  the 
bailor  can  give  no  better  than  he  has.  The  right  to  the  property 
may,  therefore,  be  tried  in  the  action  against  the  bailee;  and  a  refusal 
like  that  stated  in  this  case  has  *always  been  considered 
evidence  of  the  conversion."  So  Littledale  Justice,  in  the 
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same  case,  in  answer  to  the  argument  that  the  relation  between 
bailor  and  ballet-  was  near  like  that  which  existed  between 
landlord  and  tenant,  which  precluded  the  tenant  from  contro- 
verting the  title  of  the  landlord,  observed,  that  although  a  lessee 
cannot  dispute  the  title  of  his  lessor  at  the  time  of  the  lease,  yet 
he  may  show  that  the  lessor's  title  has  been  put  an  end  to  ;  and, 
therefore,  in  an  action  of  covenant  by  the  lessor,  a  plea  of  eviction 
by  title  paramount,  or  that  which  is  equivalent  to  it,  is  a  good  plea  ; 
and  a  threat  to  distrain  or  bring  an  ejectment  by  a  person  having  a 
<yood  title,  would  be  equivalent  to  an  actual  eviction ;  so  that  if  the 
bailor  brought  an  action  against  the  defendant  as  bailee,  the  latter 
might,  on  the  same  principle,  show  that  the  plaintiff  recovered  the 
value  of  the  goods ;  or  that  on  being  threatened  with  an  action  by 
a  person  who  had  a  good  title  to  the  goods,  he  had  delivered  them 
to  him.  The  Court  of  Common  Pleas,  also,  previously  to  this,  were 
clearly  of  the  opinion  in  Ogle  v.  Atkinson,  5  Taunt.  759,  where 
the  question  was  agitated  and  discussed,  whether  a  warehouseman, 
receiving  goods  from  a  consignee,  who  had  the  actual  possession  of 
them,  to  be  kept  for  his  use,  might,  notwithstanding  refuse  to  re- 
deliver  them ;  if  they  were  the  property  of  another,  that  he  might. 
And  Mr.  Justice  Heath,  in  noticing  this  point,  remarked  in  reply 
to  its  having  been  likened  to  the  case  of  a  lessor  in  ejectment, 
brought  by  him  against  his  lessee,  to  recover  the  possession  of  the 
leased  premises,  after  the  lease  had  been  determined,  where  the 
lessee  is  not  permitted  to  set  up  a  right  of  property,  as  a  defence, 
in  a  third  person,  that  this  principle  was  peculiar  to  the  action  of 
ejectment,  that  he  who  is  intrusted  with  the  possession  of  land, 
must  deliver  it  back  to  his  lessor ;  but  the  rule  extends  to  no  other 
action.  It  is,  however,  true  that  some  of  the  members  of  the 
court,  in  Miles  v.  Cottle,  6  Bing.  743 ;  s.  c.  19  E.  C.  L.  R.  219, 
seems  to  think  that  it  is  not  competent  to  a  carrier  to  dispute  the 
title  of  a  party  who  delivers  goods  to  him ;  but  the  question  did  not 
arise  in  that  case,  and  no  reason  for  their  thinking  so  is  given. 
And  it  may  be  correct  enough  to  hold,  where  the  real  owner  of  the 
property  does  not  appear  and  assert  his  right  to  it,  that  the  carrier 
or  bailee  shall  not  be  permitted,  of  his  own  mere  motion,  to  set  up, 
as  a  defence  against  his  bailor,  such  right  for  him.  But  it  would 
be  repugnant  to  every  principle  of  honesty  to  say,  that  after  the 
right  owner  has  demanded  the  goods  of  the  bailee,  the  latter  shall 
not  be  permitted,  in  an  action  brought  against  him  by  the  bailor 
for  the  goods,  to  defend  against  his  claim,  by  showing,  clearly  and 
conclusively  that  the  plaintiff  acquired  the  possession  of  the  goods 
either  fraudulently,  tortiously,  or  feloniously,  without  having  ob- 
tained any  right  thereto.  It  is  perfectly  clear,  if  it  were  to  be  held 
that  he  could  not,  it  might,  in  effect,  be  securing  to  the  bailor  the 
enjoyment  of  the  fruits  of  his  iniquity,  at  the  expense  of  an  inno- 
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cent  bailee,  who  had  made  himself  *liable  for  the  goods  to 
the  right  owner  thereof,  by  his  having  been  induced  to  re- 
ceive  them  from  the  bailor,  under  a  false  assumption  by  the  latter, 
that  he  was  the  owner  of  them,  and  in  not  having  delivered  them 
to  the  owner  afterwards,  on  his  demand,  through  some  doubt  as  to 
what  he  ought  to  do  in  the  case,  or  misapprehension  of  what  his 
duty  required  of  him. 

The  case  of  Ilawes  v.  Watson,  Ryan  &  Moody  6 ;  s.  c.  21  E.  C. 
L.  R.  367,  which  has  also  been  cited  for  the  defendants  in  error, 
determines  nothing  more  than  that  the  vendor  of  goods  cannot 
exercise  the  right  of  stoppage  in  transitu,  notwithstanding  the 
vendee  has  become  insolvent,  where  it  would  prejudice  third  per- 
sons ;  such  as  have,  according  to  the  course  and  usage  of  trade, 
upon  the  faith  of  the  order  of  the  vendor,  directing  the  goods  sold 
to  be  delivered  to  the  vendee,  bought  them  of  the  vendee  for  a  full 
price  actually  paid.  The  question  whether  the  bailee  may  dispute 
the  right  of  his  fraudulent  or  tortious  bailor  to  the  goods,  did  not 
arise  in  the  case,  nor  does  it  appear  to  have  been  passed  on. 
Neither  was  this  question  presented  or  decided  in  Stonard  v.  Dun- 
ken,  2  Camp.  344,  another  case  cited  for  the  defendants  in  error. 
These  cases,  therefore,  are  inapplicable  to  the  one  before  us,  as  the 
errors  assigned  in  it  present  no  question  of  any  kind  between 
vendor  and  vendee,  so  that,  whether  the  vendor  under  any  circum- 
stance may  rescind  the  contract  for  the  sale,  and  countermand  the 
delivery  of  the  goods  to  the  vendee,  after  he  has  parted  with  the 
actual  possession  of  them,  and  given  an  order  that  they  be  for- 
warded to  the  vendee,  is  entirely  out  of  the  case.  The  only  ques- 
tion in  it  is,  was  it  competent  for  the  plaintiffs  in  error,  as  bailees 
and  defendants  in  the  action  on  the  trial,  to  show  that  the  bailors 
of  the  goods  to  them,  from  whom  the  defendants  in  error  claim  by 
virtue  of  an  assignment,  to  recover  the  value  of  the  goods,  obtained 
possession  of  them  fraudulently  from  the  right  owner,  without  a 
shadow  of  right  thereto  on  their  part.  Under  the  view  that  has 
been  taken  above  of  this  question,  and  the  reasons  there  set  forth, 
we  have  been  led  to  the  conclusion,  that  the  plaintiffs  in  error  ought 
to  have  been  permitted,  if  they  could,  to  have  made  proof  to  that 
effect.  Then,  seeing  the  evidence  rejected  by  the  court,  would,  if 
received,  have  tended  to  prove  it,  we  therefore  think  that  the  court 
erred  in  not  receiving  it.  The  evidence,  as  we  conceive,  was  all 
important  for  the  defendants  in  the  court  below;  because,  if  it  were 
such  as  would  have  satisfied  the  jury  that  the  assignors  of  the  plain- 
tiffs below  had  no  right  to  the  goods,  but  that  they  were  the  pro- 
perty of  John  B.  Lasala,  from  whom  they  had  fraudulently  gotten  the 
possession  without  his  consent,  it  would  have  shown  clearly  that 
they,  had  they  been  the  plaintiffs,  could  not  have  recovered  from 
the  defendants  below  after  the  goods  had  been  claimed  by  Lasala, 
and  more  especially  after  they  had  been  delivered  up  to  him  upon 
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his  claim.  To  determine  otherwise  would  be  to  permit  them  to 
*4.9Q1  ta^e  advantage  of  and  profit  by  *their  own  wrong ;  which 
'  was  practised  first  upon  Lasala,  the  owner  of  the  goods,  in 
obtaining  possession  of  them  from  him  by  means  of  fraud ;  and 
afterwards  upon  the  defendants  below,  in  inducing  them  to  take 
the  goods  from  New  York  to  Philadelphia,  as  if  they  had  been  the 
proper  owners  of  them.  If  it  be  so,  then,  that  the  assignors  of  the 
plaintiffs  below  had  no  right  to  the  goods,  it  follows  inevitably  that 
they  could  transfer  none  by  their  assignment  to  the  plaintiffs  below ; 
for  it  is  impossible  in  the  nature  of  things,  that  a  man  can  transfer 
a  right  from  himself  which  he  has  not.  The  plaintiffs  below,  there- 
fore, can  be  in  no  better  situation  than  their  assignors  would,  had 
they  been  the  plaintiffs.  I  do  not  know  that  it  is  necessary  to 
speak  of  the  instrument  of  writing  signed  and  given  by  the  defend- 
ants below  when  they  received  the  goods.  It  was  called  a  bill  of 
lading  in  the  argument;  but  it  is  not.  perhaps,  properly  such.  It 
contains  an  acknowledgment  of  the  receipt  of  the  goods,  and  an 
engagement  to  forward  them  from  the  city  of  New  York  to  the  city 
of  Philadelphia,  and  there  deliver  to  the  order  of  the  bailors.  It 
cannot  be  said  to  contain  any  admission  that  the  bailors  were  the 
real  owners  of  the  goods ;  so  that  the  doctrine  of  estoppel,  men- 
tioned in  the  course  of  the  argument,  has  no  application  to  the  case. 
The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed;  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  11  Casey  243. 

Cited  by  the  court,  post,  443  ;  6  W.  &  S.  76.  ||  On  the  point  that  mere  pos- 
session does  not  give  a  right  to  sell,  &c.,  goods,  (in  reviewing  the  doctrine 
that  retention  of  possession  of  personalty  by  the  vendor,  is  legally  a  fraud) : 
Davis  v.  Bigler,  12  Smith  248. 

In  Kobinson  v.  Hodgson,  23  Id.  210,  the  principle  that  a  bailee  with  notice 
of  want  of  title  in  his  bailor,  would  redeliver  to  him  at  his  (bailee's)  peril,  is« 
recognised. 

Under  the  general  commercial  law,  the  endorsee  of  a  bill  of  lading  takes 
only  the  title  of  the  endorser :  Empire  Co.  v.  Steele,  20  Id.  188.  The  act  24 
Sept.  1866,  §  1,  P.  L.  1363,  makes,  inter  alia,  bills  of  lading  "negotiable," 
but  semble  that  does  not  invest  them  with  all  the  qualities  of  bills  of 
exchange,  &c. :  Shaw  ».  Railroad,  11  Otto  557. || 
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Bowen  against  De  Lattre. 

IN    ERROR. 

In  an  action  in  the  District  Court,  by  the  payee  against  the  maker  of  a 
promissory  note,  it  was  held,  that  an  affidavit  of  defence  in  the  same  case 
made  by  the  defendant  under  the  act  of  1835,  in  which  he  admitted  the 
making  of  the  note,  might  be  read  in  evidence  by  the  plaintiff,  as  an  admis- 
eion  of  the  fact  of  making  the  note. 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phil- 
adelphia. 

This  was  an  action  of  assumpsit,  brought  hy  Henry  De 
Lattre  against  John  T.  Bowen,  upon  two  promissory  notes 
alleged  to  have  been  made  by  the  defendant  in  favor  of  the 
plaintiff. 

The  plaintiff  filed  copies  of  the  notes  with  the  affidavit  as 
follows : 

"New  York,  October  31,  1836. 

Sixty  days  after  date,  I  promise  to  pay  to  Henry  De  Lattre  or 
order,  the  sum  of  one  hundred  dollars,  value  received. 
3100.00.  J.  T.  BOWEN." 

"  New  York,  October  31st,  1836. 

Sixty  days  after  date,  I  promise  to  pay  to  Henry  De  Lattre,  the 
sum  of  ten  dollars,  value  received. 
$10.00.  J.  T.  BOWEN." 

"  Henry  De  Lattre,  the  above-named  plaintiff,  being  duly  sworn, 
declares  and  says,  that  sixty  dollars,  part  and  parcel  of  the  above 
mentioned  notes,  was  lent  by  him  to  the  above  defendant  at  his 
*special  request,  and  was  paid  into  his  hands  by  a  certain  r=M  o-i 
Mr.  Valentine,  of  the  city  of  New  York,  on  behalf  of,  "• 
and  for  the  use  of  the  plaintiff;  and  the  residue  of  the  said  notes 
is  for  the  likenesses  of  certain  horses  painted  in  oil  colors,  and 
sold  to  the  defendant  by  the  plaintiff  at  his  special  request ;  and 
that  the  whole  of  the  said  two  notes,  with  interest  according  to  the 
law  of  New  York,  is  justly  and  truly  due  to  the  plaintiff  from  the 
defendant." 

And  the  defendant  filed  an  affidavit  of  defence  in  the  following 
words : 

"  J.  T.  Bowen,  the  above-named  defendant,  being  duly  sworn, 
says,  that  he  has  a  defence  against  the  plaintiffs  claim  in  the  above 
action,  which  defence  is  as  follows,  to  wit :  that  no  portion  of  the 
said  plaintiff's  demand  in  this  action  is,  or  can  be  for  money  loaned, 
as  stated  in  his  affidavit  filed  in  the  above  cause,  as  deponent  never 
borrowed  any  money  of  him,  particularly  the  sum  of  sixty  dollars 
set  forth  in  said  affidavit :  that  the  promissory  notes  sued  on  in  this 
action,  copies  of  which  are  filed  in  this  cause,  were  given  by  defend- 
ant to  plaintiff  for  painting  the  portraits  of  Post  Boy,  Dussorna, 
and  Veto,  certain  celebrated  race  horses,  which  portraits  defendant, 
who  is  a  lithographic  print  dealer,  intended  to  use  in  his  business  by 
producing  lithograpic  copies  therefrom  for  sale  :  that  said  defendant 
received  said  portraits  from  plaintiff  when  finished,  and  gave  sai<l 
notes,  upon  the  written  guarantee  of  plaintiff  that  said  portraits 
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were  good  likenesses  of  said  horses  :  that  defendant  proceeded  to 
lithograph  two  of  said  portraits,  to  wit,  Dussorus  and  Veto,  and 
after  incurring  the  expense  of  so  doing,  discovered  that  two  of 
said  portraits,  to  wit.  those  of  Post  Boy  and  Dussorus,  were  in  fact 
caricatures,  and  that  of  Veto  no  likeness  at  all :  that  plaintiff  had 
gone  to  some  place  unknown  to  defendant,  at  the  south,  previ- 
ously to  defendant's  making  this  discovery,  so  that  he,  the  defend- 
ant, could  not  return  or  tender  said  portraits  to  him,  but  he  offered 
to  do  so  to  the  person  who  called  as  said  plaintiff's  agent,  and  pre- 
sented the  said  notes  for  payment  when  due;  that  said  portraits  are 
unsaleable,  and  of  no  value  whatever  to  defendant,  who  has  sus- 
tained a  considerable  loss  thereby,  and  the  consideration  of  said 
notes  has  totally  failed." 

The  plaintiff  then  declared  upon  the  notes  with  the  common 
counts  for  money  lent,  &c. 

The  defendant  pleaded  non  assumpsit ;  upon  which  the  cause 
came  on  for  trial  before  Stroud,  J.,  on  the  6th  of  February 
1840,  when  the  plaintiff's  counsel,  not  being  able  to  prove  the 
handwriting  of  the  defendants  to  the  notes,  offered  the  affidavits 
of  defence  in  evidence,  as  an  admission  that  the  notes  were  given 
by  him. 

The  defendant's  counsel  objected  to  the  admission  of  the  affidavit; 
but  the  learned  judge  decided  that  the  affidavit  might  be  read.  He 
*4291  *sai^  tnat  it  could  not  be  admitted  to  prove  the  mere  fact  for 
'  which  the  plaintiff's  counsel  introduced  it;  but  that  the 
whole  matters  contained  in  it  must  be  submitted  to  the  jury,  who 
would  give  to  them  the  weight  they  deserved. 

The  affidavit  was  then  read,  and  the  copies  of  the  notes  as 
filed. 

Evidence  was  given  on  the  part  of  the  defendants  :  and  the  jury 
found  for  the  plaintiff.  Whereupon  the  defendant  took  this  writ  of 
error;  and  assigned  for  error  the  admission  of  the  affidavit  and 
copies  of  notes. 

Mr.  Ingraham,  for  the  plaintiff  in  error,  cited  Harrington  v. 
Macmorris,  5  Taunt.  228  ;  1  E.  C.  L.  R.  88 ;  2  Esp.  N.  P  602. 

Mr.  Troubat  and  Mr.  Desmond,  contra,  cited  Jackson  v.  Har- 
row, 11  Johns.  434  ;  21  Pick.  243  ;  Clemson  v.  Davidson,  5  Binn. 
392  ;  Phillips  on  Evid.  89 ;  Bauerman  v.  Radenius,  7  Term  Rep. 
664  ;  4  Campbell  4 ;  Newman  v.  Bradley,  1  Dall.  240 ;  Farrell  v. 
McClea,  Id.  392  ;  9  Peters,  692 ;  3  Atk.  48 ;  Gresley  Ch.  Evid. 
323,  324. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — As  the  parties  to  a  suit  are  excluded  from  being 
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witnesses,  on  account  of  their  interest,  declarations  made  by  them 
are  evidence,  and  in  some  instances  of  the  strongest  kind.  Of  the 
latter  description,  the  case  before  us  furnishes  a  striking  example. 
The  suit  is  brought  by  the  payee  on  two  promissory  notes  against 
the  maker.  The  defendant  pleads  non-assumpsit,  and  on  the  trial 
requires  proof  of  the  execution  of  the  notes  ;  and  the  plaintiff  not 
having  a  witness  at  hand  competent  to  prove  the  execution,  offers 
in  evidence  for  that  purpose  the  affidavit  of  defence  filed  under  the 
act  of  the  28th  of  March  1835,  in  which  the  defendant  expressly 
states  that  he  gave  the  note  sued  upon,  of  which  copies  had  been 
filed  in  the  cause.  If  the  same  admission  had  been  made,  either 
verbally  or  in  writing,  it  would  have  gone  to  the  jury  as  competent 
proof,  without  objection ;  for  the  admissions  of  a  party  to  the  suit 
against  his  interest,  are  always  received  in  favor  of  the  other  side. 
Nor  is  it  material  when  or  where  the  admission  is  made,  nor  in 
what  form  or  suit,  or  whether  before  or  after  the  commencement  of 
the  action,  before  arrest  or  after,  or  whether  written  or  by  parol. 
The  only  inquiry  on  the  question  of  competency  is,  whether  it  is 
the  confession  or  admission  of  the  party  really  interested  in  this 
suit?  On  this  principle,  an  answer  in  chancery  being  an  admission 
of  a  party,  the  objection  of  res  inter  alios  acta  does  not  apply  to 
it,  as  it  does  to  other  legal  proceedings ;  and  therefore  it  may  be 
given  in  evidence  *in  a  suit  at  common  law,  by  one  who  was  r=M  oo 
not  party  to  the  suit  in  equity.  Peake  E.  55  ;  1  Hay w.  420 ;  ^ 
Bui.  N.  P.  237.  Analogous  to  this,  a  man's  voluntary  affidavit  is 
admissible  against  himself,  with  the  restriction  that  if  offered  as  an 
affidavit,  and  not  as  a  simple  admission,  when  proof  of  the  hand- 
writing will  suffice,  it  must  be  proved  to  be  sworn.  And  when  an 
affidavit  is  made  in  the  course  of  another  cause,  it  is  receivable  as 
evidence  upon  proof  that  such  a  cause  was  depending,  and  that  it 
was  used  by  the  party.  Bui.  N.  P.  338.  In  Vandervoort  v.  Smith, 
2  Baine's  R.  155,  it  is  decided,  that  the  admission  in  a  case  merely 
for  argument,  is  evidence  against  the  party  making  it.  And  in 
Vickayr's  Case,  Gilb.  E.  51,  an  action  of  covenant  brought  against 
two,  the  affidavit  of  one  of  them  was  given  in  evidence  as  an 
acknowledgment  by  both.  And  in  Jenkins  v.  Harrow,  11  Johns. 
334,  the  affidavits  filed  in  the  cause,  or  rather  copies  of  them,  were 
admitted  in  evidence.  And  so  far  has  the  doctrine  of  admissions 
gone,  that  in  Faunce  v.  Gray,  21  Pick.  243,  it  was  decided,  that  a 
deposition  which  could  not  be  received  as  a  deposition,  because 
there  was  no  notice,  and  because  the  deponent  was  a  party  to  the 
record,  might  be  used  as  an  admission.  But  it  is  contended  that 
the  court  erred  in  admitting  the  evidence  ;  1st,  because  the  affidavits 
are  compulsory,  being  filed  under  the  provisions  of  the  act  of  the 
28th  March  1835  ;  and  secondly,  because  the  affidavits  are  pleas, 
or  are  in  the  nature  of  pleas. 
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The  second  section  of  the  act  of  1835,  referred  to,  authorizes  the 
court  to  enter  judgment  by  default  at  a  certain  time  therein  pre- 
scribed, notwithstanding  an  appearance  by  attorney,  unless  the 
defendant  shall  previously  have  filed  an  affidavit  of  defence,  stating 
therein  the  nature  and  character  of  the  same.  Whether  the  affidavit 
be  filed  depends  upon  the  defendant  himself;  but  admitting  it  to  be 
in  one  sense  compulsory,  it  is  certainly  not  more  so  than  an  answer 
in  chancery,  which  may,  as  we  have  seen,  be  used  as  evidence 
against  the  defendant,  in  an  action  brought  by  a  plaintiff"  who  was 
not  a  party  to  the  proceedings  in  equity. 

And  as  to  the  second  objection.  It  is  true,  that  where  there  are 
several  counts  in  the  same  declaration,  or  several  distinct  pleas,  an 
allegation  in  one  count  or  plea,  cannot  be  insisted  on  by  an  adver- 
sary as  an  admission  of  a  fact  for  a  purpose  distinct  from  the  proof 
of  that  count,  or  of  the  issue  upon  the  plea  ;  for  every  issue  is  to 
be  distinctly  tried  :  as  for  example,  in  trespass  a  plea  of  justification 
does  not  supersede  the  necessity  of  proving  the  trespass,  where  the 
general  issue  was  pleaded.  So  the  plaintiff  cannot  use  one  plea  of 
the  defendant  for  the  purpose  of  proving  a  fact,  which  the  defendant 
denies  in  another  plea;  nor  can  he  use  a  notice  of  set-off  as  evidence 
of  the  debt,  on  the  issue  of  non  assumpsit ;  and  this  is  all  that  is 
decided  in  Harrington  v.  Morris,  5  Taunt.  228,  and  in  Miller  v. 
Johnson,  2  Esp.  602,  so  much  relied  on  in  the  argument.  The 
reason  of  the  latter  decision  is,  that  the  particular  of  set-off  is  con- 
*434T  sidered  *as  incorporated  with  the  notice  of  set-off,  which  is 
•*  in  the  nature  of  a  plea,  and  therefore  a  plaintiff  cannot 
make  use  of  a  notice  of  set-off  as  evidence  of  the  debt,  under  the 
plea  of  non-assumpsit,  nor  can  he  use  a  particular  of  set-off'  for  that 
purpose,  for  it  is  incorporated  with  the  notice.  5  Taunt.  228 ;  1 
Marsh.  33.  In  Massachusetts,  it  is  decided  that  if  the  defendant 
in  an  action  of  slander,  plead  the  general  issue,  and  also  specially 
in  justification  that  the  words  alleged  to  be  spoken  were  true,  the 
special  plea  may  be  relied  on  by  the  plaintiff  on  the  trial  of  the 
general  issue,  as  proof  that  the  words  were  spoken,  and  he  need 
not  offer  any  other  proof  of  the  speaking.  Jackson  v,  Stiter  and 
Wife,  15  Mass.  48 ;  Alderman  v.  French,  1  Pick.  1.  The  weight 
of  authority  would  however  seem  to  be  against  this  position.  At 
any  rate,  it  must  be  confined  to  the  action  of  slander.  2  N.  Hamp. 
89  ;  2  Phillips  E.  97,  and  note.  But  be  this  as  it  may,  those  cases 
are  not  analogous,  because  affidavits  filed  under  the  act  of  1835, 
are  neither  pleas  nor  in  the  nature  of  pleas.  The  act  requires  an 
affidavit  to  prevent  delay ;  as  without  that  a  formal  defence  to 
obtain  time  would  be  made  when  the  debt  was  justly  due.  It  is  an 
appeal  to  the  conscience  of  the  defendant,  and  will  rarely  be  made 
unless  the  facts  stated  by  way  of  defence  comport  with  the  truth  of 
the  case.  If  the  party  has  no  defence,  a  judgment  according  to  the 
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ordinary  course  is  entered  against  him.  Or  if  the  defendant  in  his 
affidavit  declares  no  legal  defence,  the  court  renders  judgment 
against  him.  But  the  affidavit,  as  was  the  case  when  filed  under  a 
rule  of  court,  has  not  the  form  of  a  plea,  nor  is  it  so  in  substance. 
An  issue  cannot  be  joined  upon  it  either  by  replication,  demurrer, 
or  otherwise.  As  the  object  of  all  evidence  is  to  elicit  truth,  there 
is  nothing  better  calculated  to  attain  that  end,  than  to  take  as  true 
against  him,  what  a  party  has  asserted  in  an  affidavit  made  by  him- 
self deliberately,  and  filed  as  part  of  the  proceedings  in  the  cause. 
The  difficulty  is  not  as  to  its  admissibility,  but  it  may  be  doubted 
whether  facts  so  stated  should  not  be  held  conclusive,  or  in  other 
words,  whether  a  party  should  be  permitted  to  avail  himself  of 
one  state  of  facts,  and  on  the  trial  put  his  case  on  a  different  arid 
distinct  ground,  entirely  inconsistent  with  the  defence  alleged  in 
the  affidavit. 

Judgment  affirmed. 

Cited  by  the  Court.  10  Barr  168. 

||  Semble,  and  affidavit  of  defence  filed  in  a  cause,  is  not  considered  as  part 
of  the  evidence,  unless  offered  at  the  trial :  Maynard  v.  Bank,  2  Outer.  250. 
An  affidavit  of  defence  made  by  a  defendant's  agent,  and  used  by  such 
defendant  in  one  suit,  may  be  used,  as  an  admission  of  a  fact  therein, 
against  him  in  a  suit  brought  by  him  against  a  third  party  :  Reineman  v. 
Blair,  15  Norris  155.|| 
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Humphreys  and  Others  against  Eeed. 


IN     ERROR. 


The  plaintiff,  who  was  the  owner  of  a  canal  boat,  received  and  pave  a 
receipt  for  certain  casks  of  nails,  in  good  order,  &c.,  which  he  agreed  to 
deliver  (the  damages  of  the  navigation  excepted),  in  the  like  good  order  and 
condition,  to  VV.  L.,  No.  17  Walnut  street,  Philadelphia,  he  paying  freight 
for  the  same  at  a  certain  rate.  On  the  voyage  to  Philadelphia,  the  boat 
struck  against  a  stone  in  the  bottom  of  the  canal,  by  which  a  hole  was 
knocked  in  her  bottom,  and  the  nails  became  wet  and  damaged.  On  her 
arrival  in  Philadelphia,  the  captain  of  the  boat  delivered  the  nails  at  tlio 
wharf  of  the  defendants,  who  were  forwarding  and  commission  merchants, 
with  instructions  not  to  deliver  them  until  the  freight  was  paid.  The  defend- 
ants, however,  delivered  the  nails  to  W.  L.,  without  receiving  the  freight. 
In  trover  for  the  nails,  it  was  hdd,  (1)  That  the  defendants  had  a  right  to 
show  that  in  consequence  of  the  unskilfulness  or  negligence  of  the  persons 
employed  in  the  management  of  the  boat,  the  plaintiff  was  not  entitled  to 
recover  the  stipulated  freight;  (2)  That  the  carrier  was  not  bound  to  show 
thut  his  boat  was  water-tight  and  sound  at  the  beginning  of  the  trip  ;  (3)  That 
the  delivery  on  the  wharf  of  the  defendants  was  not  in  this  case  a  delivery 
to  W.  L.;  (4)  That  it  was  a  question  of  fact  for  the  jury,  whether  the  injury 
to  the  nails  was  occasioned  by  the  negligence  or  fault  of  the  persons  em« 
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ployed  on  the  boat,  or  came  within  the  exception  of  the  dangers  of  the 
navigation.1  (5)  That  the  captain  and  steersman  of  the  boat  were  not  com- 
petent witnesses  for  the  plaintiff  without  a  release. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
Alexander  Reed  against  Charles  Humphreys,  L.  Gr.  Dutilh,  and 
Wm.  Carlisle,  trading  as  Humphreys,  Dutilh  &  Co. 

The  plaintiff  declared  in  trover  for  500  kegs  of  nails.  Plea  not 
guilty. 

The  cause  came  on  before  Stroud,  J.,  on  the  25th  of  November 
1839,  when  the  plaintiff  gave  in  evidence  the  following  depositions, 
after  objection  on  the  part  of  the  defendants,  which  was  overruled. 
*4.3fil  *Isaac  McKinley  Reed  deposed  as  follows  : 

"  I  was  master  of  the  canal  boat  of  Milton  named  the 
Good  Intent,  in  April  1838,  and  still  am.  Alexander  Reed  owns 
the  boat.  She  started  in  April  1838,  from  Farrandsville  ;  she  had 
500  kegs  of  nails  on  board,  shipped  at  Farrandsville  by  Charles  F. 
Pearson  to  Wm.  Lyman.  This  exhibit  shown  to  me,  marked  A., 
is  the  manifest  and  bill  of  lading  signed  by  plaintiff,  and  handed  to 
me  as  the  master  of  the  boat.  Shortly  afterwards  we  started  on 
our  voyage  to  Philadelphia.  The  crew  consisted  of  myself  as 
master,  John  H.  Maffitt  as  steersman,  and  James  Dergeman,  driver. 
That  is  the  ordinary  complement  of  a  canal  boat.  This  was  the 
first  trip  of  the  season.  The  water  had  not  been  let  into  the  canal, 
I  think,  over  a  month.  After  we  had  left  home  a  few  days,  coming 
under  a  bridge  between  8  and  9  o'clock  in  the  morning,  we  struck 
on  a  stone  or  some  sunken  thing  in  the  bottom  of  the  canal,  which 
I  could  not  discover  ;  it  could  not  be  seen.  The  boat  was  in  the 
customary  place  of  running  ;  as  near  the  centre  of  the  canal  as 
could  be  guessed  at.  John  H.  Maffitt  was  at  the  helm.  I  was  on 
board  the  boat  not  doing  anything  in  particular.  The  steersman 
was  watching  the  head  of  the  boat,  keeping  her  steady  and  straight 
in  the  canal.  I  had  no  means  of  discovering  or  preventing  the 
accident.  It  knocked  a  hole  in  the  bottom  of  the  boat  in  one  place, 
and  cracked  a  plank  in  another  ;  the  water  got  in  ;  it  wet  199  kegs 
of  the  nails,  which  were  all  that  I  could  see  were  injured.  There 
was  no  other  cargo  on  board.  On  our  arrival  in  Philadelphia,  I 
took  the  boat  to  Walnut  street  wharf  on  the  Schuylkill,  which  is 
the  wharf  of  the  defendants  ;  they  are  forwarding  and  commission 

1  ||  And  semble,  in  the  absence  of  evidence  acquitting  such  persons  of 
negligence,  it  (negligence)  may  be  presumed :  *444.  The  reason  being,  that 
"  a  danger  of  navigation"  depends  for  its  existence  on  the  facts  of  the  loss, 
and  to  bring  the  carrier's  case  within  such  exception,  he  must  prove  the 
facts;  but  where  the  excepted  risk  is  a  ''loss  by  fire,"  the  carrier  having 
proved  a  destruction  by  fire  without  disclosing  any  negligence,  the  burden 
of  showing  negligence  is  on  the  owner,  &c.,  of  the  goods  destroyed :  Patter- 
eon  r.  Clyde,  17  Smith  500.  || 
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merchants.  I  went  to  Mr.  Hoffman,  one  of  the  clerks  of  the  defend- 
ants in  their  store,  and  asked  him  where  I  should  deliver  the  nails. 
He  then  told  me  to  deliver  them  in  the  shed  on  the  wharf,  which  I 
did.  Shortly  afterwards  he  gave  me  the  receipt  marked  B.  Before 
that  time  I  had  been  to  see  Mr.  Horatio  Etting,  the  agent  of  Mr. 
Wm.  Lyman,  to  see  him  and  know  what  he  wished  done  with  the 
nails  that  were  wet.  He  said  we  would  have  to  have  the  nails 
unloaded  and  the  damages  appraised.  I  asked  him  for  the  freight, 
which  amounted  to  $250,  which  he  refused  to  pay,  alleging  that  the 
nails  were  damaged.  I  asked  him  again  for  it  on  another  day,  and 
received  the  same  refusal,  and  the  same  reason,  and  wanted  Capt. 
Reed  to  bear  whatever  damage  they  had  sustained.  I  communi- 
cated to  Mr.  Carlisle,  one  of  the  defendants,  that  some  of  the  nails 
were  damaged,  and  that  Mr.  Lyman  had  refused  to  pay  the  freight 
As  soon  as  I  ascertained  that  they  would  not  pay  me  the  freight,  1 
gave  Mr.  Hoffman  orders  not  to  deliver  the  nails  to  any  one  until 
I  gave  him  further  orders.  I  then  started  for  home.  I  next  returned 
to  Philadelphia  about  the  latter  part  of  May  or  1st  of  June.  I 
called  upon  defendants  to  see  if  the  nails  were  there.  I  saw 
Mr.  Carlisle;  he  said  he  *had  delivered  the  nails  to  Wm.  r*4q7 
Lyman.  He  said  he  did  not  know  the  nails  were  in  dispute.  * 
I  told  him  before  I  went  away  that  the  nails  were  damaged,  and 
that  they  had  refused  to  pay  me  the  freight.  Exhibit  marked  C.  is 
a  copy  of  the  note  written  by  plaintiff's  counsel  to  Mr.  Lyman, 
demanding  the  freight  and  notifying  him  that  the  nails  were  in  store 
at  his  risk  and  expense ;  and  that  they  would  not  be  delivered  until 
the  freight  and  storage  were  fully  paid ;  and  other  matters  therein 
stated.  The  original  of  which  I  delivered  to  Mr.  Lyman  person- 
ally, on  the  26th  April  1838,  and  on  the  next  day  made  affidavit  on 
the  said  copy."  Cross-examined. — u  The  accident  happened  two 
or  three  miles  from  Watsonstown,  in  Northumberland  county.  It 
was  under  a  farm  bridge.  The  navigation  had  been  opened  from 
three  weeks  to  a  month.  But  very  few  boats  had  passed  that  I  had 
a  knowledge  of.  There  was  nothing  peculiar  in  the  shape  of  the 
canal  at  that  place  that  I  recollect.  I  cannot  tell  which  lot  of 
nails  was  injured.  There  was  no  person  present  at  either  of  the 
conversations  I  had  with  Mr.  Carlisle.  There  were  persons  pass- 
ing and  repassing.  I  think  I  had  arrived  two  days  before  1  got 
the  receipt  from  Mr.  Hoffman.  The  boat  was  lying  at  Mr.  Hum- 
phrey's wharf,  and  the  nails  were  on  the  wharf  before  I  got  the 
receipt.  I  don't  recollect  whether  I  ever  showed  the  receipt 
marked  B.  to  Mr.  Etting  or  not,  but  I  think  I  did  when  I  demanded 
the  freight.  I  left  here  on  my  return  to  Dunnsbury,  about  the  last 
of  April  or  1st  of  May."  Re-examined. — "  When  I  left  on  this 
trip  returning,  the  nails  were  still  in  the  shed,  on  the  preceding 
evening." 
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John  Hill  Maffitt  deposed  that  "  He  was  steersman  of  the  canal 
boat  Good  Intent,  on  her  trip  to  Philadelphia,  in  April  1838. 
This  is  the  second  summer  that  I  have  run  a  canal  boat.  Isaac  Reed 
was  the  master  of  the  boat.  He  has  followed  running  canal  boats 
three  years  to  my  knowledge.  We  were  running  along  the  canal 
as  usual  between  8  and  9  o'clock  in  the  morning  ;  our  boat  struck 
something  at  the  bottom  of  the  canal,  which  I  suppose  was  a  stone. 
I  was  standing  at  the  helm  at  the  time.  I  cannot  say  whether  he 
was  on  deck  or  below.  I  did  not  know  anything  of  the  accident 
until  we  struck  the  stone,  after  which  I  did  all  in  my  power  to 
save  the  nails.  I  do  not  know  of  any  accident  having  happened 
before  in  that  place  during  the  season.  I  had  run  over  the  same 
ground  the  previous  season,  and  had  not  heard  of  any  accident 
having  taken  place  there."  Cross-examined. — "  I  am  engaged  by 
the  summer  on  board  this  boat,  at  so  much  a  month,  and  work  at 
his  farm  when  the  boat  don't  run.  This  boat  had  two  horses  to  it. 
This  was  a  union  canal  boat — an  open  boat.  The  injury  took 
place  about  5  or  6  feet  from  her  bow,  as  near  as  I  could  tell.  I 
think  it  was  middling  clear  weather.  The  accident  happened 
about  16  miles  above  Northumberland,  on  the  West  Branch  canal." 
*438T  Re-examined. — ''I  was  not  far  off  when  I  heard  Isaac  Reed 
J  tell  one  of  the  clerks  belonging  *there,  at  the  wharf,  not  to 
deliver  the  nails  until  further  orders ;  but  I  do  not  know  whether 
they  saw  me  or  not.  I  was  not  paying  much  attention.  I  heard 
it  accidentally." 

The  following  are  the  papers  referred  to  in  the  deposition  of  the 
witnesses : 


"  Invoice  of  three  hundred  and  five  casks  nails  and  spikes 
shipped  by  Charles  F.  Pearson,  agent,  on  board  boat  Good  Intent, 
John  Reed,  master,  and  consigned  to  W.  Lymen,  17  Walnut  street, 
Philadelphia." 

[  Here  follows  a  list  of  the  kegs,  &c.] 

"  Received,  Farrandsville,  April  6th  1838,  of  Charles  F.  Pear- 
son, agent,  three  hundred  and  five  casks  nails  in  good  order  and 
well  conditioned,  which  (the  dangers  of  the  navigation  excepted)  I 
agree  to  deliver  in  the  like  good  order  and  condition  to  W.  Lyman, 
Esq.,  No.  17  Walnut  street,  Philadelphia,  he  paying  me  freight 
for  the  same  at  the  rate  of  fifty  cents  per  keg ;  and  also  the  same 
rate  on  the  195  (one  hundred  and  ninety-five)  casks  for  Messrs. 
Bevan  &  Humphreys. 

(Signed^  ALEX.  REED." 
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B. 

"Received  per  Good  Intent,  of  Capt.  Reed,  five  hundred  kegs 
nails  (in  shed). 

HUMPHREYS,  DUTILH  &  Co. 
April  21st  '38.  per  C.  J.  HOFFMAN." 

C. 
"Mr.  W.  Lyman.— Sir: 

On  behalf  of  Capt.  Alex.  Reed,  we  are  instructed  to  demand 
from  you  the  payment  of  two  hundred  and  fifty  dollars,  the  amount 
due  by  you  to  him,  for  the  freight  of  500  kegs  nails  from  Farrans- 
ville  to  Philadelphia;  which  nails  are  now  in  store  at  your  risk 
and  expense,  and  will  not  be  delivered  until  he  said  freight  and 
storage  are  fully  paid.  We  are  further  instructed  to  notify  you 
that  unless  the  same  be  fully  paid  to  us  on  or  before  the  8th  May 
1838,  it  is  his  intention  to  expose  the  said  nails  to  sale  by  public 
auction  at  your  risk,  and  on  your  account ;  and  he  will  hold  you 
answerable  for  any  loss  that  may  ensue. 
Yours,  &c., 

(Signed)          VOQDES  &  PHILLIPS, 

Attorneys,  &c. 
Philada.,  26th  April  1838.  No.  104  Walnut  street." 

The  defendants  produced  no  evidence.  Their  counsel  requested 
the  court  to  charge. 

1.  That  the  plaintiff  could  not  recover  the  goods,  because  he 
*had  not  earned  his  freight  by  carrying  them  according  to  r+joa 
the  terms  of  the  bill  of  lading. 

2.  That  the  plaintiff  could  not  recover,  if  the  nails  had  been 
injured  by  the  negligence  of  the  boatmen,  to  an  amount  greater 
than  the  amount  of  freight  claimed. 

3.  That  where  a  carrier  alleged  that  an  injury  had  occurred  by 
a  danger  of  the  navigation,  he  was  bound  to  show  his  vessel  sea- 
worthy, at  least  so  far  as  respects  the  danger  from  which  the  injury 
occurred. 

4.  That  delivery  on  the  wharf  was  a  delivery  to  the  owner,  and 
the  lien  for  freight  was  gone. 

5.  That  striking  upon  a  stone  in  the  canal  was  not  a  danger  of 
the  navigation  excepted  by  the  bill  of  lading. 

6.  That  if  freight  was  for  any  reason  not  due  and  payable,  the 
plaintiff  could  not  recover. 

The  learned  judge  however  charged  that  these  points  had  no 
application  whatever  to  the  suit.  He  said  that  if  the  plaintiff,  as 
owner  of  the  boat,  had  sued  Mr.  Lyman  for  the  freight,  they  might 
have  deserved  some  consideration  ;  but  were  to  be  thrown  out  of 
the  present  case  by  the  jury. 

6  WHARTON— 28 
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The  jury  found  for  the  plaintiff  $273.54  damages.     Whereupon, 
the  defendants  took  this  writ  of  error. 
The  following  errors  were  assigned  : 

I.  Because  the  judge  admitted  the  evidence  of  J.   McKinley 
Reed  and  John  H.  Maffitt,  the  one  the  master  and  the  other  the 
steersman  of  the  boat,  in  which  the  nails  were  carried. 

II.  Because  the  judge  charged  the  jury  that  they  were  not  to 
take  into  consideration  the  following  points  made  by  the  defendant's 
counsel,  viz. : 

1st.  That  the  plaintiff  was  not  entitled  to  recover  in  this  suit, 
because  he  had  not  carried  the  goods  according  to  the  terms  of  the 
bill  of  lading. 

2d.  That  if  the  nails  were  injured,  by  the  neglect  or  negligence 
of  the  boatmen,  to  an  amount  equal  to  or  greater  than  the  freight 
claimed,  the  plaintiffs  are  not  entitled  to  recover. 

3d.  That  where  a  carrier  alleged  that  an  injury  had  occurred,  by 
a  danger  of  the  navigation,  he  was  bound  to  show  his  vessel  sea- 
worthy, at  least  so  far  as  respects  the  danger  from  which  the  injury 
occurred. 

*4401        *4th.  That  delivery  on  the  wharf  was  a  delivery  to  the 
-•   owner,  and  the  lien  for  freight  was  gone. 

5th.  That  striking  upon  a  stone,  in  the  canal,  was  not  a  danger 
of  the  navigation,  excepted  by  the  bill  of  lading. 

6th.  That  if  freight  was  for  any  reason  not  due  and  payable,  the 
plaintiff  could  not  recover. 

Mr.  Williams,  for  the  plaintiff  in  error,  cited  Robertson  v.  Stew- 
art, 5  Watts  449  ;  Bartram  v.  McKee,  1  Id.  39  ;  3  Esp.  N.  P.  114  ; 
Ogles  v.  Atkinson,  5  Taunt.  759 ;  1  E.  C.  L.  R.  255 ;  Clemson  v. 
Davidson,  5  Binn.  399. 

Mr.  J.  A.  Phillips,  contra,  cited  Ostrander  v.  Brown,  15  Johns. 
Rep.  39 ;  Gordon  v.  Little,  8  S.  &  R.  533 ;  Atwood  v.  Reliance 
Co.,  9  Watts  87;  Hart  v.  Allen,  2  Id.  117;  Leech  v.  Baldwin, 
5  Id.  446. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  trover  for  five  hundred  kegs 
of  nails,  in  which  the  plaintiffs  in  error  were  defendants  in  the  Dis- 
trict Court,  where  it  was  commenced  and  tried,  and  the  defendant  in 
error  plaintiff.  The  latter  being  the  owner  of  a  canal  boat,  called  the 
Good  Intent,  had  been  employed  by  Charles  F.  Pearson,  agent,  to 
convey,  by  his  boat,  the  nails,  on  the  canal,  from  Farrandsville  to 
Philadelphia,  there  to  be  delivered  to  W.  Lyman,  Esq.,  No.  17  Walnut 
street,  upon  his  paying  the  defendant  in  error  freight  for  the  same  at 
the  rate  of  fifty  cents  per  keg.  The  defendant  in  error  by  his  writ- 
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ten  engagement,  made  on  the  6th  of  April  1838,  after  having  re- 
ceived the  nails,  bound  himself  to  do  so.     He  accordingly  sent 
his  boat  on  with  the   nails,  in   charge  of  Isaac   McKinley   Reed 
as  captain,    and  John    Hill   Maffit   as   steersman   of    it.      They 
arrived  with  the  boat  and  the  nails  at  Philadelphia,  about  the 
22d  of  the  same  month,  at  the  Walnut  street  wharf,  then  in  pos- 
session of  the  plaintiffs  in   error.     The   nails  were  in  good  order 
when  received  by  the  defendant  in  error,  but  in  the  course  of  the 
transportation  had,  from  some  cause,  received  wet,  and  in  conse- 
quence thereof  were  in  a  damaged  state  when  brought  to  the  wharf. 
Lyman  did  not,  as  it  would  appear,  refuse  to  receive  the  nails  ;  on 
the  contrary,  he  was  willing  to  do  so,  but  objected  to  paying  the 
freight,  which  the  captain  of  the  boat,  as  the  agent  of  the  defend- 
ant in  error,  claimed  before  the  value  of  the  injury  done  to  the 
nails  should  be  ascertained,  so  that  it  might  be  deducted  from  or 
set  off  against  the  freight.     The  captain  of  the  boat,   however, 
would  not  accede  to  this ;  and  instead  of  delivering  the  nails  to 
Mr.  Lyman,  he  left  them  in  charge  of  the  plaintiffs  in  error,  tak- 
ing a  receipt  from  their  clerk  for  having  done  so,  without  T-*AI-I 
specifying  the  purpose  or  object  of  the  *deposit.     The  plain-   •- 
tiffs  in  error  afterwards,  upon  the  demand  of  Mr.  Lyman,  delivered 
the  nails  to  him.     Now  it  is  perfectly  obvious,  from  this  exhibit 
of  the  case,  that  the  only  interest  or  claim  which  the  defendant  in 
error  could  have  in  the  nails,  as  against  Mr.   Lyman,   was   the 
amount  of  his  freight,  say  two  hundred  and  fifty  dollars  ;  and  this 
sum,  with  interest  thereon,  appears  to  be  what  the  jury  gave  their 
verdict  for  against  the  plaintiffs  in  error.     This  action,  therefore, 
though  trover,  would  appear  to  have  been  brought  for  the  purpose 
of  recovering  the  amount  of  the  freight  claimed  by  the  defendant 
in  error.     So  far,  then,  as  the  attainment  of  justice  would  seem  to 
have  been  a  matter  of  concern  in  the  cause,  the  main  question  pre- 
sented in  it  was,  had  the  defendant  in  error,  a  just  right  to  demand 
and  receive  freight,  and  if  he  had,  what  amount  ?     But  the  learned 
judge,  before  whom  the  cause  was  tried,  appears  to  have  been  of 
opinion  that  it  was  not  competent  for  the  plaintiffs  in  error,  in  the 
form  of  action  adopted  here,  it  being  trover,  against  them,  to  make 
this  question  a  ground  of  their  defence.     The  second  error  assigned 
contains  an  exception   to  the  opinion  of  the  judge  on  this  point ; 
and  I  will  consider  it  first,  because  if  it  shall  be  made  to  appear, 
that  the  plaintiffs  in  error  had  a  right  to  show  that  the  defendant 
in  error,  in  consequence  of  the  negligence  or  unskilfulness  of  those 
employed  by  him  to  conduct  his  boat,  had  not  fulfilled  his  contract, 
for  carrying  the  nails,  in  such  a  manner  as  to  entitle  him  to  receive 
the  stipulated  freight,  and  that  it  was  competent  for  them  to  inter- 
pose this  as  an  objection  to  his  recovery  ;  it  will  not  be  difficult  to 
show  that  Isaac  McGinley  Reed  and  John  Hill  Maffit  were  incon> 
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petent  witnesses  for  the  defendant  in  error,  without  having  a  re- 
lease from  him  first.  Indeed,  I  am  inclined  to  believe  that  his 
honor  the  judge,  on  the  trial,  would  have  held  them  incompetent, 
had  he  considered  the  matter  just  mentioned  an  available  defence 
for  the  plaintiffs  in  error.  It  appears  that  the  defendant  in  error, 
by  the  terms  of  the  receipt  which  he  gave  for  the  nails,  expressly 
undertook  to  deliver  them  to  Mr.  Lyman  in  Philadelphia,  at  No. 
17  in  Walnut  street,  upon  being  paid  the  amount  of  the  freight 
therein  mentioned.  Now  suppose  that  the  defendant  in  error,  or 
his  authorized  agent,  after  having  received  the  freight  from  Mr. 
Lyman,  had  refused  to  deliver  the  nails,  and  Mr.  Lyman  had  there- 
upon taken  possession  of  them,  it  will  not  be  pretended  that  the 
defendant  in  error  could  have  maintained  any  suit  or  have  had  any 
claim  against  him  for  doing  so.  Or  suppose  that  Mr.  Lyman, 
instead  of  taking  possession,  had  brought  an  action  against  the 
defendant  for  a  breach  of  his  engagement,  it  cannot  be  questioned 
that  he  would  have  been  entitled  to  recover.  Griffith  v.  Ingledew, 
6  S.  &  R.  429 ;  Evans  v.  Martlett,  1  Ld.  Raym.  271 ;  12  Mod. 
256.  But  if  the  defendant  in  error  or  his  agents  have,  through 
want  of  skill  or  proper  care  and  attention  on  their  part  in  the 
transportation  of  the  nails,  been  the  occasion  of  their  having 
*4491  receiye(l  an  injury  lessening  their  value  *to  the  full  amount 
J  of  the  freight,  it  is  then  equally  clear  and  unquestionable 
that  he  has  not  entitled  himself  to  demand  and  receive  it.  This 
proposition  is  not  only  clear  upon  principle,  but  well  settled  by 
abundance  of  authority.  By  the  express  terms  of  his  contract,  he 
was  to  deliver  the  nails  in  the  like  good  order  and  condition  in 
which  they  were  when  he  received  them,  unless  injured  by  the  dan- 
gers of  the  navigation.  This  exception  cannot  be  said  to  embrace 
an  injury  or  damage  arising  from  negligence  or  want  of  skill  on 
the  part  of  the  defendant  in  error  or  his  agents ;  so  that  if  the  nails 
received  injury,  from  both  or  either  of  these  two  latter  causes, 
equal  in  value  to  the  amount  of  the  freight  agreed  to  be  paid,  the 
defendant  in  error  has  failed  to  perform  the  condition,  or  at  least 
one  of  the  conditions,  upon  which  his  claim  to  the  freight  was  to 
arise,  and  therefore,  according  to  the  terms  of  his  contract,  cannot 
claim  the  freight  in  law.  Neither  can  he  pretend  any  claim  to  it 
in  equity  or  good  conscience,  seeing  he  has  occasioned  a  loss  to  the 
owner  of  the  iron  equal  in  value  to  the  amount  of  the  freight.  If 
it  be,  then,  that  he  has  no  claim  to  the  freight,  it  is  impossible  to 
conceive  any  ground  upon  which  he  would  be  justified  in  withhold- 
ing the  nails  from  Mr.  Lyman,  who  must  be  regarded  as  the  legal 
owner  of  them.  Hence  he  would  be  bound  to  deliver  the  nails 
without  making  such  a  claim ;  and  if  he  had  delivered  them 
without  making  it,  or  saying  anything  about  it,  he  would  not  be 
entitled  to  maintain  an  action  for  the  recovery  of  it.  This  doc- 
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trine  will  be  found  to  be  fully  sustained  by  the  following  cases ; 
Bartram  v.  McKee,  1  Watts  39 ;  Leech  v.  Baldwin,  5  Id.  446 ; 
Gogel  v.  Jacoby,.  5  S.  &  R.  122.  Then,  if  the  defendant  in  error 
has  no  claim  to  freight  for  the  transportation  of  the  nails,  upon 
what  ground  can  he  support  an  action  either  for  it  or  for  the  nails, 
against  the  plaintiffs  in  error ;  since  Mr.  Lyman,  to  whom  he  was 
bound  to  deliver  the  nails,  has  received  them  and  is  satisfied.  If 
he  has  no  right  to  demand  and  receive  the  freight,  he  can  have  no 
lien  on  the  nails  or  right  to  maintain  an  action  for  them  on  that 
account  against  either  Mr.  Lyman  or  the  plaintiffs  in  error.  If 
he  has  no  right  to  freight,  and  consequently  has  received  no  actual 
damage  by  the  plaintiffs  in  error  having  delivered  the  nails  to  the 
person  entitled  to  receive  them,  and  to  whom  the  defendant  in  erroi' 
was  bound  himself  to  have  delivered  them,  the  only  possible  ground 
upon  which  he  can,  with  the  least  right  of  shadow  in  law,  claim  to 
sustain  this  action,  is  that  of  his  having  acquired  a  special  property 
in  the  nails  as  a  carrier  of  them,  and  having  delivered  them  to  the 
plaintiffs  in  error  as  his  bailees.  But  as  a  carrier,  he  could  only 
claim  the  nails  for  the  purpose  of  discharging  his  engagement  or 
trust  by  delivering  them  to  the  consignee.  This,  however,  has 
been  done  by  the  plaintiffs  in  error  for  him,  so  that  he  has  no 
ground  of  Complaint  or  action  on  that  score.  And  as  to  any  obli- 
gation which  the  plaintiffs  in  error  were  under  to  him  by  his  bail- 
ment of  the  nails  to  them,  that  *is  also  discharged,  if  he  r*AA* 
has  no  claim  to  freight,  by  their  having  delivered  the  nails  "- 
to  the  consignee,  who  had  the  right  to  demand  and  receive  the 
nails,  or  the  value  of  them,  from  either  the  plaintiffs  or  the  defend- 
ant in  error.  The  bailor  in  such  case,  who  has  no  right  to  withhold 
the  possession  of  the  goods  from  the  right  owner  or  consignee,,  can 
maintain  no  action  against  his  bailee  for  having  delivered  them  to 
such  owner  or  consignee  upon  their  being  demanded.  This  we 
have  decided  during  the  present  term,  in  the  case  of  King  et  al.  v. 
Richards  et  al.,1  to  which  I  beg  leave  to  refer  for  the  reasons 
advanced  and  the  authorities  cited  in  support  thereof.  On  this 
point,  we  therefore  think  that  the  District  Court  erred  in  the 
instruction  which  it  gave  to  the  jury  ;  which  disposes  of  the  first, 
second,  and  sixth  specifications  under  the  second  error. 

As  to  the  third  specification,  it  is  doubtless  true  that  every 
carrier  of  goods,  on  board  of  a  vessel  at  sea  or  other  water,  is  con- 
sidered under  an  implied  promise  at  least,  if  not  an  express  one, 
that  the  vessel  is  seaworthy.2  But  I  am  not  aware  that  the  circum- 
stance of  the  goods  on  board,  having  become  injured  by  water, 
would  of  itself  be  evidence  sufficient  to  warrant  the  jury  in  finding 
that  the  promise  of  seaworthiness  was  broken,  unless  the  carrier 
made  it  appear  otherwise  by  the  production  of  evidence  on  his  part. 
1  Ante  page  418.  •  See  1  Whart.  406. 
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The  requisition  that  the  vessel  shall  be  tight  and  strong,  and  fit  for 
the  purpose  for  which  it  is  offered  by  the  carrier,  arises  from  the 
promise,  on  his  part,  implied  by  law,  if  not  expressed,  to  that  effect: 
and  it  would  be  unreasonable  to  presume  or  infer  a  breach  of  such 
promise,  or  indeed  of  any  promise,  without  evidence  adduced  show- 
ing directly  that  it  was  so,  or  proving  some  circumstance  or  fact 
from  which  it  might  naturally  and  fairly  be  inferred.  Now  it 
appears  to  me  that  the  nails  might  have  become  wet  in  various 
ways,  and  thus  have  received  the  injury  complained  of,  without  the 
boat,  in  which  they  were  on  the  canal,  being  in  the  least  deficient, 
but,  on  the  contrary,  perfectly  tight,  staunch  and  strong ;  and  if 
so,  it  might  be  doing  great  injustice  to  infer  a  breach  of  the  promise 
from  that  circumstance.  We  therefore  do  not  conceive  that  it 
would  have  been  right  in  the  court  to  have  instructed  the  jury  as 
requested  on  the  point  referred  to  in  the  third  specification.  See 
Amies  v.  Stevens,  1  Stran.  128 ;  Lyon  v.  Mells,  5  East  428 ; 
Abbott  on  Shipping  225.  We  also  think  that  it  would  have  been 
error  in  the  court  to  have  instructed  the  jury  as  requested  by  the 
counsel  of  the  plaintiffs  in  error  on  the  point  mentioned  in  his 
fourth  specification.  The  receipt,  taken  by  the  captain  of  the  boat 
for  the  delivery  of  the  nails  to  them,  does  not  show  that  they  were 
delivered  for  the  use  of  the  consignee,  nor  anything  like  it.  In 
truth,  it  does  not  appear  from  the  face  of  the  receipt  itself  for  what 
*4441  PurPose  ^ey  were  *so  delivered.  Neither  does  it  appear 
J  that  any  other  evidence  was  given  tending  to  prove  that 
they  were  delivered  for  the  use  of  the  consignee.  Neither  do  the 
plaintiffs  in  error  appear  to  have  been  the  agents  of  the  consignee; 
nor  was  their  wharf  the  place  appointed  for  the  delivery  of  the 
nails :  No.  17,  in  Walnut  street,  is  expressly  mentioned  for  this 
purpose  in  the  defendant  in  error's  engagement.  There  appears, 
therefore,  to  be  no  gronnd  for  saying  that  a  delivery  on  the  wharf 
of  the  plaintiffs  in  error  was  a  delivery  to  the  owner  or  consignee. 
Then  in  regard  to  the  fifth  specification,  which  charges  the  court 
with  error  because  it  did  not  instruct  the  jury  that  the  boat's  strik- 
ing upon  a  stone  in  the  canal  was  not  a  danger  of  the  navigation 
excepted  by  the  bill  of  lading.1  Now  the  striking  of  the  boat  upon 
a  stone  or  rock  in  the  canal  may  or  may  not  fall  within  the  excep- 
tion. Whether  it  would  or  not,  must  always  depend  upon  the  par- 
ticular circumstances  attending  it,  either  going  to  show  that  it 
happened  in  consequence  of  some  fault  on  the  part  of  the  master  or 
those  who  were  entrusted  with  the  management  of  the  boat,  or  that 
it  occurred  without  any  default  in  them.  In  this  latter  case,  the 
loss  occasioned  by  the  striking  of  the  boat  against  the  stone  would 
seem  to  come  fairly  within  the  exception ;  but  in  the  former,  it 
would  be  clearly  chargeable  to  the  master  or  owner  of  the  boat. 

See  8  W.  &  S.  49. 
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For  instance,  if  the  stone,  from  its  position,  may  be  readily  seen 
and  avoided  by  those  having  the  conduct  of  the  boat ;  or  although 
not  visible,  yet  if  its  situation  be  generally  known,  the  loss  ought 
to  be  imputed  to  the  fault  of  the  captain  or  those  having  the  direc- 
tion of  the  boat.  But  if,  on  the  other  hand,  the  circumstance  of 
the  stone  being  in  the  canal  was  not  generally  known,  and  unknown 
to  the  party  having  the  command  of  the  boat,  and  was  invisible  to 
the  common  eye,  the  loss  occasioned  by  the  boat's  striking  upon  it 
ought  to  be  considered  as  coming  within  the  exception,  which 
embraces  all  dangers  of  the  navigation.  See  Abbott  on  Shipping 
257.  It  was  not,  therefore,  for  the  court  to  give  such  instruction 
as  was  asked  for  on  this  point ;  because  in  either  case,  it  was  a 
question  of  fact  to  be  referred  to  the  decision  of  the  jury.  But  it 
may  be  observed  that,  in  the  absence  of  testimony  acquitting  the 
captain,  or  master  of  the  boat,  of  all  blame  or  default  upon  his  part, 
the  jury  may  presume  that  the  loss  was  occasioned  from  his  negli- 
gence or  carelessness,  and  therefore  make  him  or  his  employer  liable 
for  it.  Beckman  v.  Shouse,  5  Rawle  189,  190. 

Having  now  disposed  of  all  the  specifications  under  the  second 
error,  the  first  remains  to  be  considered.  The  question  raised  in  it 
is,  were  the  captain  and  steersman  of  the  boat  competent  witnesses 
for  the  plaintiff  below,  without  a  release  from  him  ?  "  Although." 
says  Mr.  Starkie,  in  his  Treatise  on  Evidence,  1  vol.  113,  "an 
agent  who  has  actually  executed  the  business  of  his  principal  is,  as 
it  would  seem,  in  all  cases  competent  to  prove  that  he  acted  accord- 
ing to  *the  directions  of  the  principal,  can  never  maintain  p ,  .  ? 
an  action  against  his  agent  for  acting  according  to  his  own  * 
directions,  whatever  may  be  the  result  of  the  cause  ;  yet  if  the  cause 
depend  upon  the  question,  whether  the  agent  has  been  guilty  of 
some  tortious  act,  or  some  negligence  in  the  course  of  executing  the 
orders  of  the  principal,  and  in  respect  of  which  he  would  be  liable 
over  to  the  principal  if  he  failed  in  the  action,  the  agent  is  not 
competent  without  a  release."  The  principle  thus  laid  down  by 
Mr.  Starkie  seems  to  be  not  only  reasonable,  but  to  have  the  sup- 
port and  sanction  of  judicial  authority.  See  De  Symonds  v.  De  la 
Cour,  5  Bos.  &  Pull.  374.  So,  in  accordance  therewith,  it  was 
held  in  Green  v.  The  New  River  Company,  in  an  action  against  a 
master  for  the  negligence  of  his  servant,  that  the  latter  was  not  a 
competent  witness  to  disprove  the  negligence  without  a  release.  4 
T.  R.  589.  See  also  to  the  same  effect,  Miller  v.  Falconer,  1  Camp. 
251  ;  Morish  v.  Foote,  2  Moore  508  ;  Wake  v.  Lark,  5  C  &  P. 
454 ;  Kerrison  v.  Coatsworth,  1  Id.  645  ;  Whitamore  v.  Wa- 
terhouse,  4  Id.  383 ;  Sherman  v,  Barnes,  1  M.  &  Rob.  69  ; 
Spitty  v.  Bowens,  Peake  53.  So  in  Harrington  v.  Coswell,  6  C. 
&  P.  352,  Mr.  Justice  Patteson  held  that  the  servant  of  the  car- 
rier, against  whom  the  action  was  brought  for  negligence  of  the 
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servant  in  carrying  a  parcel,  was  not  a  competent  witness,  nor  made 
so  by  the  statute  3  &  4  Will.  4,  c.  42,  s.  26.  Now,  although  the 
present  is  not  an  action  brought  by  the  owner  of  the  goods  against 
the  carrier  for  a  loss  sustained  through  the  negligence  of  those 
employed  by  the  carrier  to  convey  the  goods,  yet  negligence  on 
their  part  was  properly  made  the  ground  of  the  defence  against  the 
carrier's  claim  for  freight :  so  that  the  case  depended,  in  the  lan- 
guage of  Mr.  Starkie,  upon  the  question  whether  the  agents  of  the 
party  introducing  them  as  witnesses  on  his  behalf,  had  not  been 
guilty  of  some  negligence  in  the  course  of  executing  his  orders. 
They  had,  from  their  position,  the  entire  management  and  direction 
of  the  boat ;  and  if  by  their  negligence,  their  employer  was  alleged 
to  have  lost  his  right  to  recover,  from  the  owner  or  consignee  of 
the  nails,  the  freight  agreed  to  be  paid  for  their  transportation,  it 
is  evident  that  they  stood  liable  to  him  for  the  loss, -in  case  he 
failed  to  recover  on  that  account,  and  consequently  were  interested 
in  promoting  his  recovery  of  the  freight  from  the  plaintiffs  in 
error,  by  bearing  testimony  to  the  fact  of  there  being  no  negli- 
gence on  their  part,  and  showing  that  the  injury  to  the  nails  had 
arisen  from  some  other  unavoidable  cause.  We  therefore  think 
that  the  depositions  of  Isaac  McKinley  Reed  and  John  Hill  Maffitt 
were  improperly  admitted.  The  judgment  is  reversed  and  a  venire 
de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  1  W.  &  S.  322 ;  1  Wright  175. 

Cited  by  the  court,  2  Jones  85. 

||  Distinguished,  as  to  the  onus  of  proof  of  the  negligence  of  a  carrier,  in 
regard  to  a  loss  arising  from  an  alleged  excepted  cause :  Patterson  v.  Clyde, 
17  Smith  506.|| 
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Walters  against  Swallow. 

IN    ERROR. 

The  defendant  had  indorsed  a  note  for  the  accommodation  of  a  prior 
indorser.  When  the  note  became  due,  A.,  the  holder,  called  upon  the  prior 
indorser,  who  said  he  was  unable  to  pay,  and  asked  for  time,  and  offered  to 
give  his  note  for  the  interest  which  would  accrue  upon  the  enlargement  of 
time.  The  note  was  received  by  A.,  without  application  to  the  defendant; 
who,  however,  afterwards  promised  to  pay  the  amount  to  the  plaintiff,  to 
whom  A.  had  indorsed  the  note  after  it  had  become  due.  Held  (I),  that  the 
defendant  was  discharged  by  the  conduct  of  the  plaintiff;  (2),  that  the  pro- 
mise to  pay  was  without  consideration,  and  not  binding  upon  the  defendant; 
(3),  that  the  plaintiff  could  not  maintain  an  action  in  his  own  name  upon 
auch  new  promise. 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit  by  William  N.  Swallow  against 

, Peter  B.  Walters,  upon  a  promissory  note,  dated  the  26th  day  of 

July  1837,  for  $508.44,  at  90  days,  drawn  by  David  Swope,  and 

endorsed  by  James  Clark,  Jr.,  and  Peter  B.  Walters,  the  defendant. 

On  the  trial  before  Stroud,  J.,  on  the  6th  of  April  1840,  the 
plaintiff  having  proved  his  case,  the  defendant  called  James  Clark, 
Jr.,  who  testified  as  follows  : 

"  Sometime  in  the  year  1837,  Mr.  Peter  Walters  endorsed  this 
note  for  my  accommodation.  I  then  gave  the  note  to  Walters  to 
get  discounted.  I  was  indebted  to  Mr.  Walters  ;  I  was  indebted  to 
him  over  one  hundred  dollars.  Walters  kept  the  note  for  two 
weeks ;  he  said  he  could  not  get  funds  without  endorsing  it.  He 
did  get  it  discounted  by  Jacob  Swallow,  the  day  the  note  became 
due.  Swallow  *called  on  me ;  I  told  him  it  was  out  of  my  T-^AAJ 
power  to  pay  the  note ;  I  wished  him  to  take  it  up.  He  L 
said  he  wanted  the  money,  and  had  so  told  Walters.  He  agreed  to 
extend  the  note  for  thirty  days.  I  sat  down  to  write  a  new  note, 
and  got  it  nearly  written,  when  he  said  he  was  in  a  hurry  and  could 
not  wait.  I  tore  up  the  note  I  had  partly  written  ;  I  gave  him  the 
bank  notice,  and  a  due-bill  for  thirty  days ;  this  was  in  the  after- 
noon. Swallow  never  called  on  me  for  payment  of  the  due-bill. 
Mr.  Walters  did  not  know  of  the  arrangement  entered  into  by 
Swallow  and  myself.  The  due-bill  was  for  two  or  two  and  half 
per  cent,  per  month."  Being  cross-examined,  he  said,  "  I  have 
been  discharged  under  the  insolvent  laws.  I  do  not  remember  that 
Walters  said  that  Swallow  had  discounted  the  note  on  his  endorse- 
ment; he  retained  100  or  150  dollars." 

The  plaintiff  then  called  Jacob  Swallow,  who  testified  as  follows : 

"  In  August  1837,  Peter  B.  Walters  and  James  Clark  called  on 
me  with  this  note.  Walters  said,  '  I  have  endorsed  the  note,  and  I 
wish  you  to  advance  the  money  on  it.'  I  said  that  I  had  the 
money,  and  would  loan  the  money,  if  it  would  be  punctually  paid 
when  the  note  became  due.  I  paid  some  of  the  money  in  bank 
notes.  Walters  asked  me  if  I  was  going  to  draw  a  check,  to  draw 
it  for  $150,  payable  at  the  Northern  Liberties  bank.  I  drew  it  to 
the  order  of  Peter  B.  Walters.  The  check  was  dated  August  10th 
1837.  I  drew  a  check  for  Clark  for  $295.32  ;  this  was  not  drawn 
to  order.  Walters  took-  both.  The  day  the  note  became  due,  I 
first  went  down  to  see  Walters.  He  said  he  could  not  pay  it,  but 
could  if  he  had  a  little  time.  I  then  went  to  Clark ;  he  said  he 
was  not  able  to  take  up  the  note.  He  wanted  to  know  if  I  would 
extend  the  time.  He  gave  me  a  due-bill  for  thirty  days  after  date. 
I  told  Walters  that  the  note  would  be  protested.  He  said  he  could 
pay  the  note  if  I  would  give  him  a  little  time.  I  did  not  agree  to 


447  SUPREME  COURT  [March  Term, 

[Walters  ».  Swallow.] 

give  a  certain  time.  Walters  came  down  to  Brewster's  office,  and 
agreed  to  give  a  bond  and  mortgage  for  the  amount  of  the  note. 
This  was  before  I  sold  the  note  to  my  son.  No  time  was  set  be- 
tween Clark  and  myself.  I  refused  the  thirty  days.  He  said  it 
was  for  interest  which  would  be  due  on  the  note.  Walters  said  if 
I  would  give  him  a  little  time,  he  would  pay  it."  Cross-examined. 
— "I  cannot  say  when  I  left  the  due-bill  with  Mr.  Brewster;  can- 
not say  if  before  or  after  suit  brought." 
The  learned  judge  charged  the  jury, 

1.  That  an  agreement  between  the  first  endorser  (Clark),  and 
the  holder  of  the  note  (Jacob  Swallow),  when  it  became  due,  by 
which  the  time  for  the  payment  of  the  note  was  to  be  extended,  if 
founded  on  sufficient  consideration,  and  made  without  the  consent 
*J481   °f  *fc^e  defendant  (the  second  endorser),  would  prevent  the 

-*  plaintiff,  (who,  it  is  agreed,  took  the  note  after  it  had  be- 
come due),  from  recovering  in  this  action.  But  that  such  agree- 
ment, unless  founded  on  sufficient  consideration,  would  not  prevent 
the  plaintiff's  recovery. 

2.  That  an  agreement  to  grant  an  extension  of  time  for  payment, 
upon  no  other  consideration  than  a  due-bill  for  the  amount  of  the 
mere  legal  interest  calculated  in  reference  to  the  stipulated  time  of 
extension,  would  not  be  a  sufficient  legal  consideration  to  support 
the  agreement,  and  would  not  bar  the  plaintiff's  recovery. 

3.  That  if  under  the  name  of  interest,  the  jury  believe  the  due- 
bill  had  been  given  for  a  larger  amount  than  the  proper  legal  inter- 
est of  six  per  cent,  per  annum,  computed  upon  the  stipulated  time  of 
the  extension,  yet  this  would  not  be  a  bar  to  the  plaintiff's  recovery  ; 
because  no  more  of  the  due-bill  could  be  legally  exacted  or  recovered 
than  the  amount  of  the  legal  interest. 

4.  That  if  with  full    knowledge  of  the  alleged  agreement,  by 
Jacob  Swallow  with  Clark,  to  give  the  latter  a  time  for  the  payment 
of  the  note  beyond  the  period  fixed  by  the  note  itself,  the  defend- 
ant promised  to  pay  the  note  to  the  said  Swallow,  this  promise 
would  bind  the  defendant ;  and  the  defence  arising  from  the  agree- 
ment to  give  time  would  not  avail  him. 

The  jury  found  for  the  plaintiff  accordingly. 
The  following  specifications  of  error  were  filed. 

1.  Because  the  judge  erred  in  charging  the  jury,  "  that  an  agree- 
ment to  grant  an   extension  of  time  for  payment  upon  no  other 
consideration   than  a  due-bill  for  the  amount  of  the  mere  legal 
interest  caculated  in  reference  to  the  stipulated  time  of  extension, 
would  not  be  a  sufficient  legal  consideration  to  support  the  agreement 
and  would  not  bar  the  plaintiff's  recovery." 

2.  The  judge  erred  in  charging  "  that  if,  under   the  name  of 
interest,  the  jury  believed  the  due-bill  had  been  given  for  a  larger 
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sum  than  the  proper  legal  interest  of  six  per  cent,  per  annum, 
computed  upon  the  stipulated  time  of  extension,  yet  this  would  not 
be  a  bar  to  the  plaintiffs  recovery,  because  no  more  of  the  due-bill 
could  be  legally  exacted  or  recovered  than  the  amount  of  the  legal 
interest." 

3.  "  That  if  with  full  knowledge  of  the  alleged  agreement,  of 
Jacob  Swallow  with  Clark,  to  give  the  latter  time  for  the  payment 
of  the  note  beyond  the  period  fixed  by  the  note  itself,  the  defendant 
promised  to  pay  the  note  to  said  Swallow,  this  promise  would  bind 
the  defendant,  and  the  defence  arising  from  the  agreement  to  give 
time  would  not  avail  him." 

Mr.  McCall,  for  the  plaintiff  in  error,  cited  Okie  v.  Spencer,  2 
Whart.  253 ;  Klippinger  v.  Kreps,  2  Watts  45. 

*Mr.  St.  G-eo.  T.  Campbell,  and  Mr.  Brewster,  for  the 
defendant  in  error,  cited  McLemore  v.  Powell,  12  Wheat. 
554  ;  Hall  v.  Constant,  2  Hall's  N.  Y.  Rep.  185  ;  Pabodie  v.  King, 
12  Johns.  Rep.  425 ;  Philpot  v.  Briant,  4  Bingham  717 ;  15  E.  C. 
L.  R.  126 ;  Miller  v.  Holbrook,  1  Wend.  317 ;  Planter's  Bank  v. 
Sellman,  2  Gill  &  Johns.  230. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  case  is  very  imperfectly  stated  in  the  paper 
book,  which  has  been  furnished  of  it ;  but  as  I  understand  it,  the 
following  questions  are  presented  for  our  consideration.  First,  if 
the  holder  of  a  negotiable  note,  at  the  time  it  becomes  payable, 
without  the  knowledge  of  a  second  endorser,  calls  upon  the  first 
endorser  thereof  for  payment,  who  says  he  is  unable  to  pay  then, 
but  wishes  the  holder  to  extend  the  time  of  payment  for  thirty  days; 
and  to  induce  him  to  do  so,  draws  and  delivers  to  him  a  second  note, 
securing  the  payment  of  the  amount  of  the  interest  that  shall 
accrue  or  become  due  on  the  first  note  at  the  end  of  the  thirty  days, 
which  is  accepted  of  without  objection,  and  retained  by  the  holder; 
will  this  amount  to  such  an  agreement,  on  the  part  of  the  holder, 
to  give  time  to  the  first  endorser  for  the  payment  of  the  first  note, 
as  will  in  law  discharge  the  second  endorser  thereof?  Secondly, 
will  a  promise,  by  an  accommodation  endorser  to  pay  the  first  note, 
made  after  the  acceptance,  by  the  holder  of  the  second  note,  be 
binding  upon  the  endorser  ?  And  if  so,  will  a  subsequent  transfer 
of  the  first  note,  by  the  endorsement  of  the  holder,  transfer  also  the 
right  to  the  subsequent  endorsee  to  recover  in  his  own  name  the 
amount  of  money  mentioned  in  the  first  note,  from  the  endorser 
upon  his  promise  made  as  aforesaid  to  pay  it  ? 

In  order  to  decide  the  first  quesiton,  it  will  be  proper  to  take  into 
consideration  the  design  and  object  for  which  the  second  note  was 
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given  and  accepted.  It  is  clear  that  the  avowed  object  of  the 
drawer,  at  the  time  of  giving  it,  was,  that  he  might  obtain  an  indul- 
gence of  thirty  days  for  the  payment  of  the  first  note.  It  appears  that 
this  was  the  only  reason  mentioned  by  either  of  the  parties  then 
for  giving  the  second  note  ;  and  being  accepted  by  the  payee  or 
holder  of  the  first  note,  with  a  full  understanding  of  the  motive  and 
purpose  which  influenced  the  drawer  to  give  it,  he  must  be  con- 
sidered as  having  agreed  to  give  the  thirty  days  indulgence  asked 
for  on  the  first.  An  explicit  declaration  on  his  part,  agreeing  to 
give  this  indulgence,  had  he  made  it,  could  not  be  regarded  as  more 
satisfactory  evidence  of  his  assent  in  this  respect,  than  is  necessarily 
implied  in  his  acceptance  of  the  second  note.  It  is  only  upon  the 
ground  of  his  having  granted  the  indulgence  of  the  thirty  days  for 
the  payment  of  the  first  note,  that  his  conduct  in  receiving  the 
second  can  be  justified ;  for  if  he  did  not  intend  to  allow  or  bind 
himself  to  *grant  it  at  the  time,  he  intended  to  practice  an 
unwarrantabfe  deception  upon  the  drawer,  which  the  law 
not  countenance  or  permit  him,  after  what  he  has  done,  to 
allege.  Now  if  the  agreement  made  after  this  sort,  by  the  holder 
of  the  first  note,  to  grant  indulgence  for  the  payment  of  it  to  the 
maker,  without  the  consent  of  the  endorser,  and  more  especially  an 
accommodation  endorser,  as  it  appears  was  the  case  here,  be  bind- 
ing upon  him,  it  is  perfectly  clear,  according  to  all  the  authorities 
on  the  subject,  that  the  endorser  was  thereby  discharged  from  his 
liability  to  pay  it.  And  why  is  not  the  agreement  binding  upon 
the  holder  of  the  note  as  well  as  the  maker  ?  For  I  presume  it  will 
not  be  denied  that  the  latter  was  bound,  and  became  liable  to  pay 
in  discharge  of  the  second  note,  the  amount  of  the  interest  which 
otherwise  would  have  accrued  on  the  first  note  at  the  end  of 
thirty  days.  The  consideration  for  giving  the  second  note,  that 
the  grant  of  indulgence,  was  clearly  sufficient  to  support,  and 
make  it  binding.  If  then  the  agreement  for  indulgence  was  bind- 
ing upon  one  of  the  parties  to  it,  it  must,  according  to  the  general 
rule,  be  so  on  both.  It  would  be  very  inequitable  and  unjust  if  it 
were  not  so.  The  only  reason  given  for  its  not  being  binding  upon 
the  holder  is  that  he  could  derive  no  possible  advantage  from  it ; 
because  if  he  suffered  the  first  note  to  lie  over  for  the  thirty  days, 
without  any  agreement  to  do  so,  the  maker  and  the  endorser  would 
both  have  been  liable  for  the  accruing  interest  upon  it,  as  well 
as  the  principal.  But  notwithstanding  this  would  have  been 
so,  yet  it  must  be  remarked,  that  if  the  first  had  not  been  paid  with 
its  accruing  interest  at  the  end  of  the  thirty  days,  but  remained 
unpaid  afterwards,  no  interest  could  have  been  claimed  of  either  the 
maker  or  endorser  of  it  upon  the  interest  which  had  accrued  there- 
on at  the  close  of  the  thirty  days.  But  the  holder  by  taking 
the  second  note,  thereby  secured  to  himself  the  right  of  demanding 
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from  the  maker  interest  on  the  sum  mentioned  therein,  commencing 
at  the  expiration  of  the  thirty  days,  if  it  remained  unpaid  after  that 
time,  until  paid,  which  was  converting  the  interest  for  the  thirty 
days  on  the  first  note  into  principal,  and  obtaining  a  right  to  de- 
mand interest  upon  it  afterwards  if  it  remained  in  arrears  ;  that  is, 
in  other  words,  to  demand  and  receive  interest  upon  interest,  which 
if  received  would  have  enlarged  the  sum  that  the  holder  would 
otherwise  have  been  entitled  to.  And  although  it  would  have  been 
but  small,  still  it  would  have  been  an  advantage  or  benefit  to  him 
of  some  value ;  and  therefore  was  a  sufficient  consideration  of  itself 
to  make  the  agreement  for  indulgence  binding  upon  him.  The  cir- 
cumstance of  the  drawer's  having  become  insolvent,  so  that  the 
agreement  for  indulgence  is  likely  to  produce  a  loss  instead  of  a 
gain  to  the  holder,  can  and  ought  not  to  have  any  bearing  upon  the 
question.  It  was  for  the  holder  to  consider  of  that  before  he 
entered  into  the  arrangement  that  he  made.  But  having  made  it  he 
must  be  deemed  to  have  elected  to  take  the  risk  of  loss  upon  him- 


self, which  might  happen  to  *arise  from  the  maker's  becom- 
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ing  insolvent;  and  this  he  had  an  unquestionable  right  to 
do.  There  is  also  another  view,  if  it  were  necessary,  under  which 
the  acceptance  of  the  second  note  might,  perhaps,  lie  held  sufficient 
to  bind  the  holder  to  forbear  payment  of  the  first  for  the  thirty 
days.  If  the  maker  of  the  first,  instead  of  giving  the  second,  had 
paid  the  amount  of  the  interest  on  the  first  in  money  for  the  thirty 
days,  it  will  pcr.rcely  be  denied  that  the  holder  after  receiving  it 
would  have  been  bound  to  have  waited  for  the  thirty  days.  But  in 
Musgrave  qui  tarn  v.  Gibbs,  it  was  ruled,  that  the  giving  up  a 
second  note  for  the  payment  of  usurious  interest  on  the  first,  was 
equivalent  to  a  payment  of  it  in  money,  and  the  usury  there- 
upon was  rendered  complete.  We  therefore  are  of  opinion  that 
the  District  Court  erred  in  their  instructions  to  the  jury  on  this 
question. 

Now  as  to  the  second  question.  If,  as  has  been  shown,  the 
endorser  became  discharged  by  the  agreement  of  the  holder  to  give 
time,  from  his  liability  under  his  endorsement  of  the  first  note,  to 
pay  it,  his  subsequen^  promise  to  do  so  would  not  be  binding  upon 
him,  unless  it  can  be  shown  that  there  was  a  sufficient  consideration 
for  making  it.  It  appears  from  the  evidence  that  he  derived  no 
benefit  from  his  endorsing  the  note  to  the  holder,  who  discounted 
it,  except  that  he  received  out  of  the  proceeds  arising  from  the 
discount,  payment  of  a  debt  of  about  one  hundred  and  fifty  dollars, 
owing  to  him  by  the  maker;  that  otherwise  the  note  was  discounted 
for  the  benefit  of  the  maker,  who  received  the  residue  of  the  proceeds, 
amounting  to  two  hundred  and  ninety-five  dollars  and  thirty-two 
cents,  and  was  to  pay  the  whole  amount  of  the  note  when  it  should 
become  payable.  He  was  therefore  the  real  debtor ;  and  the  note 


451  SUPREME  COURT  [March  Term, 

[Walters  v.  Swallow.] 

may  be  considered  as  having  been  wholly  discounted  for  his  benefit 
alone.  It  cannot  then  be  well  said,  under  this  view  of  the  matter, 
after  being  discharged  from  all  liability  on  his  endorsement,  that 
the  endorser  was  under  any  obligation,  either  legal,  equitable  or 
moral,  to  pay  the  note ;  hence  his  promise  to  pay  it  afterwards,  if 
he  ever  made  any,  must  be  considered  purely  gratuitous  and  without 
sufficient  consideration  to  bind  him.  We  therefore  think  that  the 
District  Court  erred  in  their  instruction  to  the  jury  on  this  point 
also. 

But  if  it  were  binding,  can  the  defendant  in  error,  who  was  the 
plaintiif  in  the  District  Court,  where  the  action  was  commenced  and 
tried,  recover  upon  the  promise  ?  It  was  not  a  promise  made  by 
the  endorser  to  revive  his  endorsement,  or  former  liability  under  it ; 
but  a  separate  and  distinct  promise  to  pay  the  amount  of  the  note. 
There  is  therefore  no  pretence  for  claiming  that  the  endorser  can 
be  held  liable  upon  his  endorsement;  if  liable  at  all,  it  must  be  on 
his  subsequent  promise.  But  this  promise  being  merely  verbal,  is 
not  assignable  at  common  law ;  nor  is  it  made  so  by  statute ;  so 
that  the  plaintiff  below,  not  being  a  party  to  the  promise,  nor  the 
promise  made  for  his  benefit,  cannot  claim  to  recover  upon  it  in 
*4P>21  ^s  *ac^on»  which  is  brought  in  his  own  name.  This  last 
-*  question  does  not  seem  to  have  been  raised  in  the  court  be- 
low ;  but  being  intimately  connected  with  the  second,  it  could  not 
well  be  passed  without  a  notice.  The  judgment  is  therefore  re- 
versed ;  and  a  venire  de  novo  awarded. 

Judgment  reversed  ;  and  a  venire  de  novo  awarded. 

Cited  by  counsel.  4  Barr  76. 

See,  also,  2  Whart.  256. 

||  The  operation  of  the  well-settled  general  rule,  that  an  extension  of  time 
by  a  valid  agreement  between  the  creditor  and  principal,  will  discharge  the 
indorser,  can  be  obviated  by  expressly  reserving  all  rights  against  the 
indorser :  Hagey  v.  Hill,  25  Smith  108.  To  work  a  discharge,  the  stipulated 
delay  must  be  definite:  Bank  ».  Legrand,  7  Outer.  309. 

An  agreement  to  give  time  is  not  presumed  in  law,  from  the  mere  accept- 
ance of  the  debtor's  note  payable  at  a  future  day :  Shaw  v.  Church,  3  Wr. 
226  ;  such  agreement  is  to  be  proved  as  a  fact,  depending  for  its  existence 
on  the  understanding  of  the  parties  at  the  time  the  note  is  given  :  Ibid. ;  and 
see  Kimmerer's  Appeal,  6  Outer.  588. 

To  make  an  agreement  to  give  time  operate  as  a  discharge  of  the  surety, 
there  must  have  been  a  valid  consideration :  Zane  v.  Kennedy,  23  Smith  182 ; 
Ashton  v.  Sproule,  11  Casey  492. 

A  creditor,  before  the  maturity  of  the  debt,  received  the  debtor's  due  bill 
for  usurious  interest,  and  agreed  to  give  a  year's  time ;  held,  if  the  due 
bill  was  paid  after  maturity,  it  was  in  legal  effect,  but  part  payment  of 
the  overdue  debt,  and  consequently  the  agreement  for  time,  was  without 
consideration,  and  the  surety  for  the  debt  not  discharged  :  Hartman  v.  Dan- 
ner,  24  Smith  36  ;  and  see  Calvert  ».  Good.  14  Norris  65.  A  promise  to  pay 
the  legal  rate  of  interest,  made  before  or  after  a  debt  becomes  due,  or  a  part 
payment  of  an  overdue  note,  is  not  a  good  consideration  for  a  contract  to 
forbear  to  sue:  Rumberger  v.  Golden,  3  Outer.  34,  and  cases  cited. || 
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Quinn  against  Wallace  and  Another. 

IN    ERROR. 

1.  In  replevin  by  a  sub-lessee,  for  goods  taken  by  the  paramount  landlord, 
on  a  distress  for  rent,  on  the  plea  of  no  rent  in  arrear,  a  receipt  for  rent 
given  by  the  immediate  lessee  to  the  plaintiff,  is  not  admissible  on  the  part 
of  the  plaintiff. 

2.  In  replevin  by  a  sub-lessee  for  goods  taken  by  the  paramount  landlord, 
on  a  distress  for  rent,  on  the  plea  of  no  rent  in  arrear,  where  it  appears  that 
the  defendant  had  previously  distrained  the  goods  of  the  mesne  tenant  for 
rent  arrere,  and  sold  the  same,  it  lies  upon  the  defendant  to  show  that  the 
distress  first  taken  was  insufficient. 

3.  It  seems  that  the  act  of  13th  of  March  1772,  which  says  that  the  land- 
lord shall  or  may  sell  the  goods  distrained,  is  imperative,  and  makes  it  the 
duty  of  the  landlord  to  sell. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

*An  action  of  replevin   was  brought  in   that  court  by   r*4co 
William  Quinn  against  Richard  Willing  and  William  Wai-   "- 
lace,  to  which  Willing  avowed  for  rent  in  arrear,  and  Wallace  made 
cognisance  as  his  bailiff.     Replication,  no  rent  in  arrear. 

On  the  trial  before  Stroud,  J.,  the  plaintiff  gave  in  evidence  the 
following  notice  of  the  taking  of  the  goods: 

"  Richard  Willing         )  T      „     ,, 

Landlord  s  warrant 

Samuel  Collins.  J          Rent  due  Jan'y  1st  1835.     $1125. 

Levy  made  Jan'y  8th  1835. 

(Here  follows  an  inventory  of  the  goods  distrained.) 
This  is  made  in  addition  to  a  levy  made  Jan'y  2d  1835,  not 
being  sufficient. 

WM.  WALLACE, 
Agent  for  R.  Willing." 

The  plaintiff  then  called  one  David  Hazard,  who  being  affirmed, 
testified  that  Mr.  Willing,  the  defendant,  came  to  the  plaintiffs 
shop  for  rent  in  January  1816,  and  wanted  Quinn  to  pay  his  rent 
up  to  that  time  to  him,  and  in  future  to  pay  his  rent  to  Saunders, 
to  whom  Willing  had  leased  the  premises.  Quinn  paid  up  the 
rent  accordingly  to  Willing,  and  afterwards  paid  his  rent  to  Saun- 
ders as  long  as  he  continued;  then  he  paid  to  Lelar,  who  succeeded 
Saunders;  and  afterwards  to  Samuel  Collins,  who  succeeded  Lelar. 
On  the  7th  or  8th  of  January  1835,  Mr.  Wallace  made  a  levy  on 
Quinn's  goods  for  rent  due  Willing  of  §1125.  Two  or  three  days 
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before  this  seizure,  Quinn  told  Wallace  he  had  paid  his  rent  to 
Samuel  Collins.  Wallace  told  him  not  to  pay  his  rent  to  Collins; 
and  he  told  him  he  had  paid  it  to  him. 

The  plaintiff  having  first  proved  the  same,  now  offered  in  evidence 
a  receipt  of  Samuel  Collins,  dated  January  1st  1835,  to  William 
Quinn,  for  $137.50,  in  full  of  his  (Quinn's)  rent,  up  to  the  1st 
January  1835;  which  was  objected  to  by  the  defendants,  and  re- 
jected by  the  court ;  whereupon,  the  plaintiff  excepted  to  its  rejec- 
tion. 

The  plaintiff  then  called  Michael  Carlin,  who  testified  as  follows : 
"  I  know  the  plaintiff  and  Samuel  Collins.  I  lived  next  door  in 
the  same  property.  In  1835,  on  the  2d  of  January,  Wallace  came 
down  and  seized  on  the  sand  in  two  stores,  and  the  wood  on  the 
wharf.  There  was  considerable  cordage  up-stairs.  and  a  large  quan- 
tity of  boats'  oars  also ;  all  on  Samuel  Collins's  premises.  Wallace 
placed  Mr.  Bain  there  as  a  watchman ;  and  he  had  charge  of  the 
counting-house  of  Collins.  I  saw  Wallace  there  two  or  three  times 
a  day.  Bain  said  he  was  put  in-  charge  of  the  wood  and  sand. 
Can't  say  whether  he  had  charge  of  the  oars  and  cordage  up-stairs. 
*4.rzTI  ®ix  or  *8even  days  after  this,  Wallace  came  to  my  store, 
•"  and  said  he  was  going  to  levy.  The  sand  levied  on  was 
sold  by  Wallace  by  the  load.  There  were  200  cords  of  wood  on 
the  wharf  and  80  cords  in  the  alley  ;  hickory,  oak  and  pine  :  hick- 
ory was  selling  at  $6.50  to  $7  per  cord ;  oak  was  worth  $5  to 
$5.50  ;  pine  $4-  It  was  a  good  time  to  sell ;  wood  was  high.  In 
the  alley,  the  pine  was  greatest  in  quantity  ;  two-thirds  of  that  on 
the  wharf  was  oak;  other  third  was  hickory  and  pine.  .1  rented 
of  Quinn  a  back  room.  There  were  9  or  LO  properties  belonging 
to  Mr.  Willing;  he  rented  all  to  Samuel  Collins."  Cross-exam- 
ined.— "I  was  in  my  store  when  Wallace  came  to  make  the  first 
seizure ;  next  to  Collins's.  I  did  not  see  any  paper  relative  to 
that  seizure ;  I  don't  know  to  whom  the  wood  belonged ;  some  of 
it  belonged  to  Collins,  I  know ;  I  know  that  part  of  it  was  sold  as 
Collins's  wood,  at  auction  :  15  or  20  cords  of  hickory  were  so  sold. 
The  sand  in  the  store  I  saw  sold  ;  there  was  a  large  quantity  of  it ; 
it  was  all  sold  in  lots  to  different  purchasers ;  the  hickory  and  sand 
were  sold  by  Wallace.  Collins  was  in  the  habit  of  having  wood  on 
commission.  The  sand  was  all  Collins's  ;  I  was  present  at  the  sale 
of  the  sand  and  wood ;  a  carter  by  name  of  Helty  bought  a  large 
quantity ;  John  Hansom  and  James  Marks  bought  some  sand,  and 
several  others.  I  understood  that  a  claim  was  made  at  the  sale,  by 
some  persons,  that  some  of  the  wood  was  their's ;  can't  say  who,  or 
how  many,  or  for  how  much. 

William  Paul  testified. — "I  occupied  part  of  the  property  rented 
of  Collins.  Wallace  seized  for  rent  ;  he  seized  Collins's  sand ; 
there  were  two  rooms  full  of  building  sand;  I  think  1000  cart  loads. 
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There  were  also  oars,  a  very  large  quantity ;  ship's  cordage,  and 
several  bundles  of  it;  these  all  belonged  to  Collins;  it  was  all  under- 
stood to  be  his  before  it  was  seized  on  ;  it  was  all  in  Collins's  shop 
and  the  apartments  occupied  by  him.  There  was  wood  on  the  wharf 
also.  The  sand  was  worth  fifty  cents  per  cart  load,  without  hauling ; 
I  have  bought  it  myself.  There  might  have  been  100  pair  of  oars." 
Cross-examined.  "  I  heard  Wallace  say  he  had  seized  on  the  sand ; 
Collins  was  present  then.  I  know  the  oars  were  seized  on  by  Wal- 
lace ;  I  heard  him  say  so,  and  I  saw  the  sheriffs  watchman  throwing 
them  out  of  the  window  for  the  sale.  Collins  said  this  sand  was 
his  and  Daniel  J.  Thomas,  his  clerk,  also  said  so ;  he  bought  it  for 
speculation." 

William  Quinn,  a  son  of  the  plaintiff,  testified. — "  I  lived  with 
Collins  ;  was  his  apprentice ;  I  was  not  there  at  the  time  of  the 
seizure.  Wallace  seized  on  the  sand  and  wood;  the  wood  belonged 
to  different  persons,  principally  in  Jersey  ;  part  of  the  wood  was 
Collins's  :  I  don't  know  how  much ;  can't  say  how  much  was  seized 
on  ;  three  rooms  full  of  sand,  ten  feet  high  ;  they  would  hold  as  much 
as  this  room.  Sand  is  generally  about  50  cents  per  load  without 
hauling — retail  price.  There  were  20  or  30  coils  of  cordage  not 
seized  on."  *Cross-examined. — "  The  oars  and  cordage  I  r*  <  cc 
think  were  not  seized  on ;  I  helped  to  remove  them  under  *- 
Collins's  direction  ;  removed  all.  I  was  not  present  at  the  sale ;  the 
room  was  filled  with  sand  ;  don't  know  to  whom  it  belonged  ;  about 
twelve  feet  wide ;  it  all  belonged  to  Collins." 

The  plaintiff  here  closed  his  case. 

The  defendant  then  produced  Henry  Lelar,  junior,  a  witness,  who 
testified  as  follows  :  "  I  was  agent  of  Willing,  to  collect  rent  of  this 
property  and  receive  possession.  I  called  on  Collins  on  the  1st  of 
January  1835,  for  a  quarter's  rent,  and  requested  payment  of  the 
amount,  and  possession  of  the  property;  he  refused  payment.  I 
authorized  the  constable  to  make  a  distress,  and  received  from 
Wallace  the  proceeds  of  sale,  §88  and  some  cents  ;  that  is  all 
that  was  received  ;  this  is  the  paper  Wallace  presented  to  me  in 
settlement.  Last  I  heard  of  him  he  was  in  Ohio ;  I  have  made 
inquiries  of  him." 

The  counsel  for  the  plaintiff  then  requested  the  court  to  charge  the 
jury  upon  the  following  points,  viz. : 

"  1st.  If  the  jury  believe  that  a  distress  was  made  on  goods  in 
possession  of  Collins,  before  a  second  distress  could  be  made,  it 
was  for  the  defendant  to  show  what  disposition  was  made  of  the 
first." 

To  which  the  judge  answered,  u  This  is  not  so.  The  mere  levy 
of  a  distress  is  not  satisfaction  of  the  rent ;  and  the  mere  proof 
that  a  distress  had  been  made,  without  more,  would  not  preclude 
the  landlord  from  making  another  distress.  It  was  for  the  plaintiff 
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to  show  that  the  rent  was  due  when  his  goods  were  distrained;  and 
if  he  wished  to  use  the  first  distress  as  proof  of  payment,  it  was 
incumbent  on  him,  and  not  on  the  landlord,  to  show  what  was  done 
with  it." 

"  2d.  If  the  jury  believe  that  a  distress  was  made  upon  goods  in 
possession  of  Collins,  a  second  distress  on  Quinn's  goods  was  illegal, 
unless  the  first  was  insufficient." 

Answer. — "A  distress  levied  is  not  satisfaction ;  and  until  the  land- 
lord has  received  satisfaction,  he  has  a  right  to  distrain  any  goods 
found  on  the  demised  property.  He  had  a  right  therefore  to  distrain 
Quinn's  goods  unless  all  his  rent  had  been  paid." 

"  3d.  That  the  defendant's  rent  was  satisfied  by  making  a  first 
distress,  until  the  disposition  of  it  was  shown  by  defendant's 
answer." 

Answer. — "  I  have  already  said  that  the  mere  levy  of  a  distress 
is  not  satisfaction,  and  that  it  does  not  stand  in  the  way  of  the 
landlord  in  making  a  second  distress ;  that  it  was  on  the  plaintiff 
and  not  the  defendant  in  the  issue  joined,  to  show  that  the  rent  was 
paid,  and  of  course  the  plaintiff  was  bound  to  show  that  the  goods 
first  distrained  had  been  converted  into  money  and  were  sufficient 
*4rfil  to  *Pav  tne  wn°le  rent.  If  anything  whatever  were  due, 
-•  under  this  issue,  your  verdict  should  be  for  the  defendant. 
According  to  the  paper  given  in  evidence  by  the  plaintiffs,  it 
would  seem  not  that  there  were  two  distinct  distresses,  but  rather 
that  an  addition  was  made  of  Quin's  goods  to  those  of  Collins  then 
in  the  hands  of  Wallace.  Such  a  continuous  levy  might  be  law- 
fully made.  See  Hutchings  v.  Chambers,  1  Burr.  589." 

The  jury  found  for  the  defendant,  who  took  this  writ  of  error. 

The  following  errors  were  assigned  : 

1.  Because  the  judge  erred  in  rejecting  the  receipt  of  S.  Collins 
to  the  plaintiff  for  rent  up  to  the  first  of  January  1835. 

2.  Because  the  judge  erred  in  charging  that  even  if  a  distress 
was  made  upon  goods  in  possession  of  Collins,  the  burthen  of  proof 
was  not  on  the  defendant  to  show  what  disposition  was  made  of  the 
first,  before  a  second  distress  could  be  made. 

3.  Because  the  judge  erred  in  his  answers  to  the  second  and  third 
points  of  the  plaintiff  as  propounded  to  him. 

Mr.  /.  Norris  and  Mr.  D.  P.  Erown,  for  the  plaintiffs  in  error, 
cited  1  Saund.  Rep.  201  (a);  Cro.  Eliz.  13;  2Lutw.  649;  Comyn's 
Land,  and  T.  414  ;  Woodfall  334 ;  Bradby  on  Distresses  415 ; 
Hutchins  v.  Chambers,  1  Burr.  589;  Act  of  March  1772 ;  2  Saund. 
Rep.  47  ;  Watson  on  Sheriff  191  ;  Clark  v.  Withers,  6  Mod.  290  ; 
8.  c.  Ld.  Raym.  1072 ;  Cro.  Jac.  514  ;  Co.  Litt.  272  ;  F.  N.  B.  tit. 
Recaption. 
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Mr.  Emlen  and  Mr.  Williams,  for  the  defendant  in  error,  cited 
2  Saund.  on  Plead,  and  Evid.  168;  Hill  v.  Miller,  5  S.  &  R.  355: 
Smith  v.  Aurand,  10  Id.  92 ;  Lear  v.  Edmonds,  1  Barn.  &  Aid. 
157;  Lingham  v.  Warren,  2  Brod.  &  Birigh.  36;  6  E.  C.  L.  R. 
10 ;  Hudd  v.  Ravener,  2  Brod.  &  Bingh.  662;  6  E.  C.  L.  R.  306; 
2  Chitty's  Prec.  708,  note. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court. 

The  first  error  is  an  exception  to  the  opinion  of  the  court,  reject- 
ing the  receipt  proved  to  have  been  given  and  signed  by  Samuel 
Collins  for  rent,  thereby  acknowledged  to  have  been  paid  to  him  up 
to  the  first  of  January  1835.  Had  the  receipt  been  given  'by 
R.  Willing,  the  lessor  of  Collins,  or  had  evidence  been  given,  show- 
ing that  Collins  was  authorized  by  Willing  to  receive  the  rent  for 
him,  the  receipt  would  have  been  admissible  evidence.  But  without 
this  it  does  not  appear  to  have  been  admissible  in  this  action  as 
against  Willing  or  Wallace  his  bailiff,  even  to  prove  the  fact  that 
the  amount  of  the  money  mentioned  in  it  was  paid  by  the  plaintiff 
to  Collins ;  *because  for  aught  that  appeared,  the  receipt  r*^cj 
might  have  been  given  by  Collins  without  his  having  received  ^ 
the  money  mentioned  therein,  or  any  part  of  it.  It  might  have 
been  a  contrivance  between  the  plaintiff  and  Collins  to  defraud 
Willing.  The  fact  of  the  money  having  been  paid  was  susceptible 
of  better  evidence ;  for  Collins,  if  no  other,  knew  it,  and  not  being 
a  party  to  the  suit,  might  have  been  called  as  a  witness  to  prove  it. 
Evidence  of  his  bare  declaration  that  he  had  paid  it,  could  not  have 
been  received  to  prove  it  was  so  in  this  case  ;  because  it  would  only 
have  been  hearsay  ;  and  his  acknowledgment,  though  in  writing, 
that  he  had  received  it,  is  of  the  same  character  and  no  better. 
Neither  am  I  inclined  to  think  that  the  evidence  of  Collins  or  any 
other,  if  objected  to,  could  have  been  received  under  the  plea  in 
this  case,  to  prove  the  fact,  that  the  amount  of  the  rent  mentioned 
in  the  receipt  was  paid  by  the  plaintiff  to  Quinn.  The  plea,  it 
must  be  observed,  is,  no  rent  in  arrears.  Now  the  fact  of  the 
plaintiff  having  paid  rent  to  Collins,  without  any  authority  from 
Willing  to  Collins  to  receive  it  for  him  ;  or  agreement  on  the  part 
of  Willing  not  to  distrain  the  goods  of  the  plaintiff  for  rent  that 
should  become  due  upon  the  lease  from  Willing  to  Collins,  if  the 
plaintiff  paid  to  Collins  the  rent  as  it  became  payable  according  to 
the  agreement  between  them,  could  not  extinguish  or  lessen  the 
rent  falling  due  to  Willing  under  his  lease  to  Collins,  which  is  the 
rent  claimed  here ;  or  tend  in  the  least  to  show  that  none  was  due 
thereon  by  the  latter.  If  however  the  plaintiff  had  pleaded  to 
the  cognisance  of  Wallace,  as  bailiff  of  Willing,  that  he  had  made 
a  former  distress  on  the  goods  of  Collins  of  sufficient  value  to  satisfy 
the  rent  claimed,  I  am  not  satisfied  that  it  would  not  have  been 
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admissible  evidence,  in  connection  with  what  was  testified  to  by 
David  Hazard,  that  the  plaintiff  some  two  or  three  days  previous  to 
the  distress  being  taken  in  this  case,  told  Wallace  that  he  had  paid 
his  rent  to  Collins.  It  might  possibly  therefore  have  been  con- 
sidered an  equitable  circumstance  in  favor  of  the  plaintiff,  which 
would  have  gone  to  discharge  his  goods  from  being  distrained  on  for 
the  rent  in  question,  after  goods  of  sufficient  value  belonging  to 
Collins  to  satisfy  it  had  been  distrained  on.  On  this  point,  however, 
I  do  not  wish  to  be  understood  as  giving  any  settled  opinion,  because 
it  will  appear  in  the  sequel  that  such  a  plea,  if  established  by  proof, 
would  be  a  bar  to  the  second  distress,  without  the  aid  of  such  a 
circumstance. 

Then  in  regard  to  the  three  remaining  errors,  they  may  be  re- 
duced into  two  questions ;  first,  is  it  lawful  for  the  landlord,  after 
having  distrained  the  goods  of  his  immediate  lessee  for  the  amount 
of  rent  due  to  him,  to  distrain  again  the  goods  of  a  sub-lessee  on 
account  of  the  same  rent,  without  showing  any  cause  for  the  second 
distress  ?  And  secondly,  if  the  second  distress  be  taken,  especially 
after  the  time  allowed  by  law  for  replevying  the  first,  and  it  appears 


*458] 


that  a  sale  of  the  first  was  made  under  the  act  of  assembly, *at 


the  instance  of  the  landlord,  upon  whom  does  the  burden  lie 
of  proving  the  sufficiency  or  insufficiency  of  the  first  distress  ;  does 
it  rest  upon  the  landlord  or  sub-tenant  ? 

As  to  the  first  question,  Mr.  Comyn  in  his  treatise  on  the  law 
of  Landlord  and  Tenant,  414  (6  Law  Lib.  233),  lays  it  down,  that 
by  the  common  law,  if  there  were  sufficient  property  upon  the 
premises,  and  the  landlord  neglected  to  take  sufficient  distress,  he 
could  not  again  resort  to  the  tenant's  property  to  make  up  any 
deficiency  in  the  first  distress.  For  this  position,  he  cites  Anon., 
Moo.  7;  Anon.,  Cro.  Eliz.  13;  Wallis  v.  Savill,  Lutw.  1536, 
which  go  fully  to  sustain  it.  And  much  less,  I  apprehend,  would 
he  have  been  permitted  to  resort  to  the  property  of  a  sub-tenant 
for  a  second  distress,  especially  where  the  sub-tenant  had  paid  up 
for  the  same  time,  all  the  rent  coming  from  him  to  his  immediate 
lessor.  That  the  common  law  in  England  was  so,  is  also  corrobo- 
rated and  confirmed  by  the  statute  of  17  Car.  2,  c.  7,  s.  4, 
which  enacts,  that  where  the  value  of  the  cattle  distrained 
shall  not  be  found  to  be  of  the  full  value  of  the  arrears  distrained 
for,  the  party  to  whom  such  arrears  are  due,  his  executors  or  ad- 
ministrators, may  distrain  again  for  the  said  arrears.  It  is  clear, 
therefore,  from  this  provision  in  favor  of  the  landlord,  that  if  he 
had  not  been  restrained  by  the  common  law  from  making  a  second 
distress  in  such  case,  there  would  have  been  no  occasion  for  making 
any  statutory  provision  of  the  kind.  This  statute,  however,  has 
never  been  in  force  in  this  state  by  adoption  or  otherwise ;  and 
hence  we  have  only  the  rule  of  the  common  law  in  this  respect, 
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for  our  guide.     It  is  true,  however,  that  Lord  Mansfield,  in  Hut- 
chins  v.  Chambers,  1  Burr.  589,  seems  to  lay  a  great  stress  upon 
the  circumstance  in  the  case  of  Wallis  v.  Savill,  that  the  rent  due 
was  an  entire  sum,  and  that  the  first  distress  was  made  only  for  a 
part  of  it,  and  the  second  for  the  residue ;  upon  which  he  observes, 
thut  a  man  who  has  an  entire  duty,  shall  not  split  the  entire  sum  ; 
and  distrain  for  part  of  it  at  one  time,  and  for  other  part  of  it  at 
another  time ;  and  so  toties  quoties  for  several  times  ;  for  that  is 
great  oppression.     But  it  would  rather  appear  from  the  report  of 
Wallis  v.   Savill,  as  also  from  the  report  given  of  the  other  two 
cases,  that  the  reason  which  determined  the  court  in  holding  the 
second  distress  to  be  illegal  was,  because  it  was  the  folly  of  the 
landl'ord  not  to  take  a  sufficient  distress  in  the  first  instance,  if 
property  sufficient  for   that  purpose  was  to  be  found  on   the  pre- 
mises ;  so  that  he  should  not  come  a  second  time  to  disturb  the  tenant 
in  his  possession.     And  indeed  from  the  cases,  as  reported  in  Moore 
and  Croke,  it  would  seem  that  each  of  the  two  distresses  was  made 
for  the  same  entire  sum  of  rent,  so  that  splitting  of  it  into  parts 
could  not  have  been  made  the  ground  of  the  judgment  of  the  court. 
But  admitting  the  reason  assigned  by  Lord  Mansfield,  and  the  con- 
clusion that  he  came  to  on  the  subject  to  be  correct,  still  it  was  in- 
cumbent upon  the  landlord,  or  his  bailiff,  on  the  trial  of  this  cause, 
to  have  shown  some  good  reason  for  making  the  second  distress, 
otherwise  *the  court  ought  to  have  instructed  the  jury  that   r*jcq 
it  was  illegal.     This  is  clearly  deducible  even  from  what   '- 
Lord  Mansfield  has  said  in  Hutchins  v.  Chambers,  when  he  says, 
"if  a  man  seizes  for  the  whole  sum  that  is  due  to  him,  and  only 
mistakes  the  value  of  the  goods  seised  (which  may  be  of  very  un- 
certain or  even  imaginary  value,  as  pictures,  jewels,  race  horses, 
&c.),  there  is  no  reason  why  he  should  not  afterwards  complete  his 
execution,  by  making  a  further  seizure ;"  thus  plainly  implying, 
that  without  such   mistake,  there  would  be  reason  why  he  should 
not  afterwards  complete  the  execution,  by  making  a  further  seizure. 
And  accordingly  Sergeant  Williams  (1  Saund.  201  a),  after  refer- 
ring to  1  Burr.  589,  says,  if  the  landlord  distrains  a  second  time 
for  the  same  thing,  he  ought  to  show  that  at  the  time  of  taking  the 
first  distress,  there  was  not  sufficient  on  the  premises,  or  that  he 
had  mistaken  the  value,  and  that  the  first  was  only  of  such  a  value, 
otherwise  the  second  distress  will  be  bad.     Not  only  great  embar- 
rassment and  confusion,  but  frequently  a  misconception  of  the  law, 
arises  from  not  attending  more  strictly  to  the  rules  of  pleading  in 
our  practice  than  we  do.     Now  in  order  to  show  more  clearly  that 
it  was  not  only  the  duty  of  the  landlord  in  this  case  to  have  alleged 
his  reason  for  making  the  second  distress,  but  likewise  to  have  es- 
tablished it  by  sufficient  proof,  let  us  suppose  that  the  plaintiff  had 
pleaded  the  first  distress  in  bar  of  the  second,  as  in  strictness  per 
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haps  he  ought  to  have  done;  it  is  clear  that  his  plea  would  have 
required  a  replication  fron  the  defendant ;  and  what,  let  me  ask, 
should  that  replication  have  been,  according  to  Lord  Mansfield's 
suggestion  and  reasoning  on  the  subject?  Clearly,  that  the  de- 
fendant was  mistaken  in  the  value  of  the  property  first  distrained ; 
or  what  would  have  been  still  more  powerful  as  an  excuse,  if  the  fact 
were  so,  that  sufficient  property  to  satisfy  the  amount  of  the  rent 
was  not  to  be  found  on  the  premises  at  the  time  of  making  the 
first  distress.  The  allegation,  then,  thus  made  by  the  defendant  in 
his  replication,  being  material  to  his  defence,  would  necessarily  have 
required  proof  on  his  part,  showing  that  it  was  true,  otherwise  he 
would  have  failed  to  make  out  his  justification  for  taking  the  second 
distress,  and  consequently  a  verdict  would  have  been  found  against 
him.  And  so  it  is  said  in  Wallis  v.  Savill,  Nelson's  Lutw.  493, 
that  the  landlord  cannot  take  two  distresses  for  one  and  the  same 
rent,  but  ought  to  distrain  as  many  cattle  at  one  time  as  may  satisfy 
the  whole  rent ;  and  if  there  be  not  enough,  then  he  should  plead 
that  at  the  time  of  the  first  distress  made,  there  were  not  cattle 
enough  on  the  land,  &c.,  and  that  it  was  made  for  so  much,  &c. 
But  the  District  Court  instructed  the  jury  in  this  case,  that  the 
first  distress  taken  was  not  a  satisfaction  of  the  rent ;  and  until 
the  landlord  had  received  satisfaction,  he  had  a  right  to  distrain 
any  goods  found  on  the  demised  property.  He  (meaning  the  de- 
fendant) had  a  right  therefore  to  distrain  the  plaintiff's  goods, 
*4fi01  un^ess  a^  hi8  ren^  na(^  been  pai.d ;  and  that  it  was  on  *the 
-"  plaintiff,  and  not  on  the  defendant,  in  the  issue  joined,  to 
show  that  the  rent  was  paid ;  and  of  course  the  plaintiff  was 
bound  to  show  that  the  goods  first  distrained  had  been  converted 
into  money,  and  were  sufficient  to  pay  the  whole  rent.  Thus,  in 
substance,  directing  the  jury,  that  the  defendant  had  a  right  to 
distrain  any  goods  found  on  the  demised  premises  from  time  to 
time,  and  as  often  as  he  pleased,  for.  the  same  entire  sum  of  rent, 
without  alleging  or  showing-  any  reason  or  excuse  for  so  doing, 
notwithstanding  there  was  property  enough  on  the  premises,  at 
the  time  of  taking  the  first  distress,  to  have  satisfied  the  whole  of 
the  rent.  It  is  true  that  the  court,  in  this  direction,  have  used  the 
words  "in  the  issue  joined;"  and  if  the  court  intended  thereby  to 
qualify  it,  still  we  think  it  was  out  of  season  to  add  any  quali- 
tication  of  the  sort;  for  the  plaintiff  had  been  permitted,  without 
objection,  to  give  all  his  evidence  showing  the  first  distress,  the 
same  as  if  he  had  pleaded  it  in  bar  to  the  second  distress,  which 
was  made  on  his  property.  It  does  not  appear,  that  he  offered  or 
attempted  to  show  by  evidence  that  sufficient  money  had  been 
raised,  by  a  sale  of  the  first  distress,  to  pay  the  whole  of  the  rent 
distrained  for,  so  as  to  entitle  him  strictly,  perhaps,  in  the  opinion 
of  the  court,  to  have  given  the  second  distress  in  evidence  under 
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the  issue  joined  on  the  plea  of  no  rent  in  arrear.  On  the  contrary, 
it  would  appear  that  he  contented  himself  with  showing  a  prior 
distress  made  on  the  property  of  the  immediate  lessee  of  the  land- 
lord, of  sufficient  value  to  have  satisfied  the  whole  of  the  rent 
claimed.  Now  if  this  had  been  objected  to,  because  not  properly 
admissible  under  his  plea,  he  might  thereupon  have  moved  the 
court  for  leave  to  amend  by  adding  the  plea  of  a  former  distress  for 
the  same  rent,  which  would  have  been  granted  as  a  matter  of  course. 
It  would  therefore  be  wrong  to  deprive  him  of  the  benefit  of  his 
evidence,  after  it  had  been  given  to  the  jury  without  objection:  and 
when,  if  objection  had  been  made,  he  could  have  entitled  himself  to 
have  given  and  have  had  the  full  benefit  of  it.  But  in  the  dis- 
cussion of  the  second  question  and  the  answer  that  will  be  given  to 
it,  it  will  be  shown,  that  the  evidence  last  mentioned  was  admissible 
under  the  plea  of  no  rent  in  arrear,  as  prima  facie  evidence  of  the 
rent  being  satisfied ;  and  if  believed  by  the  jury,  ought  to  have 
been  so  considered  in  law  by  them,  unless  evidence  had  been  given 
on  the  part  of  the  defendant  repelling  or  disproving  it.  So  that 
the  District  Court,  in  our  opinion,  erred  in  their  direction  to  the 
jury,  under  any  view  that  can  be  taken  of  it. 

We  come  now  to  the  second  question.  In  examining  this  ques- 
tion, however,  it  may  be  proper  to  consider  first  whether  the  nature 
of  a  distress  taken  for  rent  has  not  been  changed  in  some  degree 
by  our  act  of  assembly  of  the  21st  of  March  1772 ;  which,  among 
other  things,  enacts,  that  where  the  tenant  or  owner  of  goods 
distrained  for  rent,  shall  not,  within  five  days  next  after  such 
distress  taken,  and  notice  thereof,  replevy  the  same,  then  the  person 
*distraining  shall  and  may  with  the  sheriff,  under  sheriff,  r*j^-i 
or  any  constable,  &c.,  cause  the  goods  to  be  appraised  by  "- 
two  respectable  freeholders ;  and  after  such  appraisement,  shall  or 
may,  after  six  days  public  notice,  lawfully  sell  the  goods  for  the 
best  price  that  can  be  gotten  for  the  same,  for  and  towards  satis- 
faction of  the  rent  and  the  charges  incurred,  leaving  the  overplus, 
if  any,  in  the  hands  of  the  sheriff,  under  sheriff,  or  constable,  for 
the  owner's  use.  Now,  if  upon  a  fair  construction  of  this  act,  it  is 
made  the  duty  of  the  party  distraining  to  sell  the  goods  distrained, 
it  will  go  far  to  show  that  the  nature  of  a  distress  taken  for  rent  is 
thereby  materially  changed  from  what  it  was  by  common  law,  and 
that  the  goods  instead  of  being  taken  as  a  mere  pledge  or  a  nomine 
pcence,  with  a  view  to  induce  the  tenant  or  owner  thereof  to  pay 
the  rent  due,  are  to  be  regarded  more  properly  as  taken  in  exe- 
cution, because  the  result  of  the  proceeding  directed  by  the  act  is 
precisely  similar  to  that  of  an  execution ;  that  is,  a  sale  of  the 
goods  after  six  days'  public  notice,  and  an  application  of  the  money 
arising  therefrom  to  the  payment  of  the  rent  or  debt  claimed,  and 
the  costs  and  charges  incurred  by  the  proceeding  in  either  case, 
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and  the  surplus,  if  any,  to  be  paid  to  the  owner  of  the  goods.  The 
words  of  the  act  in  this  respect  are,  that  the  person  distraining 
shall  and  may,  &c.,  cause  the  goods  to  be  appraised,  &c.,  and  after 
such  appraisement,  shall  or  may  sell.  In  Rex  &  Regina  v.  Barlow, 
2  Salk  609,  it  is  laid  down  as  a  general  rule,  that  where  a  statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the  public 
good,  the  word  may  is  the  same  as  the  word  shall ;  thus  23  Hen.  6, 
says,  the  sheriff  may  take  bail ;  this  is  construed  he  shall ;  for  he  is 
compelled  to  do  so.  And  accordingly,  in  the  case  just  cited,  it  was 
held,  under  the  statute  14  Car.  2,  c.  12,  which  declares  that  church- 
wardens and  overseers,  &c.,  may  make  rates  to  reimburse  the  con- 
stables, that  an  indictment  would  lie  against  them  for  not  doing  so. 
And  in  Hardy  v.  Barn,  5  Term  540,  and  Rolles  v.  Rosewell,  Id. 
538,  after  great  consideration,  it  was  held  that  the  plaintiff,  under 
the  statute  8  and  9  W.  3,  c.  11,  s.  8,  which  enacts,  "  that  in  actions 
of  any  penal  sum  for  non-performance  of  covenants,  &c.,  the  plaintiff 
may  assign  as  many  breaches,"  &c.,  was  bound  to  do  so;  that  the 
statute  in  this  particular  was  compulsory  on  him.  See  2  Saund. 
187  a,  note  (2.)  In  Stamper  v.  Miller,  3  Atk.  212,  Lord  Chan- 
cellor Hardwicke  admits  that  the  words  shall  or  may,  in  acts  of 
parliament  have  been  considered  as  imperative.  And  in  Bakewell's 
Case,  1  Vern.  153,  the  Lord  Keeper  declared,  that  though  the 
words  of  the  act  of  parliament,  authorizing  him  to  grant  a  com- 
mission of  bankruptcy,  were,  that  the  chancellor  may  grant  a 
commission,  yet  that  may  was  in  effect  must,  and  had  been  so 
resolved  by  all  the  judges.  The  same  rule  of  construction,  in 
regard  to  the  words  shall  or  may,  has  been  admitted  to  be  correct 
by  Chancellor  Kent,  and  likewise  by  the  Supreme  Court  of  the 
state  of  New  York,  when  used  in  a  statute,  where  the  public 
*4.fi91  *interest  and  rights  are  concerned ;  but  held  that  it  did  not 
-"  extend  to  a  statute,  declaring  that  an  individual  or  indi- 
viduals shall  or  may  do  certain  acts,  or  have  a  certain  remedy, 
that  is  intended  for  his  or  their  own  benefit.  See  The  Newburgh 
and  Coshecton  Road  Co.  v.  Miller  et  al.,  5  Johns.  Ch.  101,  102, 
112,  113,  and  Malcom  v.  Rogers,  5  Cowen  188. 

The  act  of  assembly,  however,  in  question,  is  not  a  private  act, 
nor  yet  an  act  authorizing  a  certain  individual  or  individuals  to  do 
any  particular  act,  or  to  adopt  and  pursue  a  special  remedy  for  his 
or  their  benefit ;  but  on  the  contrary,  is  a  public  act  made  alike  for 
the  benefit  of  all  the  citizens  of  the  commonwealth  standing  in  the 
relationship  of  landlord  and  tenant,  where  rent  has  become  payable 
and  remains  unpaid.  The  right  to  recover  rent  by  distress,  and  the 
course  of  proceeding  authorized  in  order  to  effect  a  recovery,  is 
unquestionably  a  matter  of , public  concern.  It  is  a  remedy  given 
to  all  who  have  claims  for  rent  due  them,  that  they  may  be  ena- 
bled to  recover  the  same ;  and  in  order  to  effect  this,  the  act  of 
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assembly  has  declared  and  directed  the  course  of  proceeding  just  as 
the  statute  of  8  &  9  Will.  3  c.  11,  s.  8,  has  done  in  all  cases  of 
plaintiffs  suing  for  penalties  upon  bonds  conditioned  for  the  per- 
formance of  collateral  acts.  The  direction  in  the  latter  has  been 
held,  as  shown  above  to  be  compulsory  on  plaintiffs  in  such  cases  ; 
and  why  shall  not  the  direction  in  the  former,  which  is  quite  of  as 
general  concern,  be  regarded  as  compulsory  on  landlords  in  all  cases 
of  distresses  taken  by  them  for  rent.  Though  the  act  was  passed 
for  the  benefit  of  the  landlord  entirely,  yet  it  may  be  said  to  have 
been  made  for  the  benefit  of  the  tenant  in  some  respects  as  well  as 
for  that  of  the  landlord:  because  if  it  were  not  to  be  held  compul- 
sory on  the  landlord  to  make  sale  of  the  distress,  it  would  be  putting 
it  in  his  power  and  discretion  to  deprive  the  tenant  of  all  advantages 
which  he  might  possibly  derive  from  a  sale  being  made  as  soon  as  the 
direction  contained  in  the  act  would  admit  of  it.  For  instance,  if 
the  landlord  is  not  bound  to  proceed  and  make  a  sale  of  the  goods 
distrained,  which  say,  are  perishable,  but  at  liberty  to  retain  them 
as  a  pledge,  beyond  that  time,  until  they  shall  be  redeemed  by  the 
tenant's  paying  the  rent,  and  they  happen  to  perish  or  are  destroyed 
without  any  default  on  his  part,  after  the  time  when  he  might  have 
sold  them  and  had  his  rent  thereby  paid,  then  he  may  take  another 
distress  or  sue  the  tenant  for  the  rent.  Doct.  &  Stud.,  page  13; 
Dial.  1,  ch.  5,  pages  193,  194  ;  Dial.  2,  ch.  27  ;  Vaspor  v.  Edwards, 
12  Mod.  563;  Dyer  280  b.  The  advantage  which  would  have 
resulted  to  the  tenant  in  such  a  case  is  obvious,  if  a  sale  had  been 
made  ;  and  it  is  not  a  satisfactory  answer  to  say  that  the  tenant 
might  have  redeemed,  because  he  might  not  have  been  able,  or  at 
least  not  so  without  making  a  sacrifice  equal  to  his  ruin.  To  allow 
the  landlord,  therefore  a  discretionary  power  under  the  act  to  sell 
the  distress,  would  in  some  instances  enable  him  to  make  an  op- 
pressive use  of  *it,  which  could  not  have  been  intended  by  r*4fio 
the  legislature.  Besides,  by  the  act,  certain  things  are  *• 
made  liable  to  be  taken  as  a  distress,  which  were  not  so  at  common 
law,  either  because  they  could  not  be  returned  in  as  good  plight  as  they 
were  when  taken,  such  as  sheaves  or  shocks  of  corn,  and  the  like, 
Co.  Lit.  47  a,  or  such  as  corn  and  grass  of  all  sorts;  also  hops, 
roots,  fruits,  pulse  or  other  products  whatever,  which  shall  be  grow- 
ing on  any  part  of  the  estate  demised,  because  they  were  affixed  to 
the  freehold.  By  the  express  terms  of  the  act  these  latter  articles 
are  to  be  appraised  and  sold  as  other  goods  ;  and  the  purchaser 
thereof  shall  have  free  egress  and  regress  to  and  from  the  same 
where  growing;  to  repair  the  fences  from  time  to  time,  and  when 
ripe,  to  cut,  gather,  make,  cure  and  lay  up  and  thresh,  and  after 
that  to  carry  the  same  away,  in  the  same  manner  as  the  tenant 
himself  might  have  done  had  the  distress  never  been  made.  But  it 
is  perfectly  evident  that  they  cannot  be  taken  as  a  distress  under 
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the  act,  unless  they  were  sold  as  early  as  the  directions  of  the  act 
will  admit  of,  and  that  too  while  they  are  standing  or  growing  on 
the  land,  and  before  they  are  severed  from  it ;  for  it  is  only  the 
purchaser  of  them  who  has,  by  the  act.  any  power  given  to  him  to 
sever  and  remove  them.  The  landlord  cannot  do  so ;  he  can  do 
nothing  with  them  after  the  seizure,  except  it  is  to  have  them 
appraised  and  sold.  It  may  also  be  remarked  that  they  are  mostly 
all  of  a  perishable  nature,  and  liable  to  spoil  in  a  very  short  time, 
when  in  a  state  of  maturity,  if  not  severed  from  the  land  and  taken 
care  of,  in  the  course  of  a  few  days.  Indeed,  unless  this  be  done, 
they  would  soon  become  worthless ;  which  goes  to  show  pretty  clearly 
that  the  legislature  intended  that  the  landlord  should  sell,  and  that 
he  should  have  no  discretion  to  avoid  it  unless  by  the  consent  of 
the  tenant  or  owner  of  the  goods,  or  prevented  from  doing  it  by  the 
payment  of  the  rent  or  suing  out  a  replevin.  But  further,  the 
plain  import  of  the  words  may  and  shall,  I  take  to  be  imperative. 
It  will  scarcely  be  denied,  that  if  the  word  shall  alone  had  been 
used,  it  would  have  bound  the  landlord  absolutely  to  make  a  sale 
of  the  goods ;  but  it  is  difficult  to  conceive  how  the  superadded 
words  and  may,  can  restrain  or  qualify  the  import  and  force  of  the 
preceding  word  shall.  If  the  legislature  had  intended  that  it  should 
be  discretionary  with  the  landlord  whether  he  should  sell  or  not,  they 
ought,  and  I  take  for  granted,  would  not  have  used  the  word  shall, 
because  its  proper  meaning  is  repugnant  to  such  intention.  They 
might  possibly  have  used  the  word  may,  but  even  that  may  be  thought 
questionable,  as  it  has,  when  standing  alone,  in  the  construction 
of  statutes,  been  held  to  mean  must ;  but  when  .it  is  used  in  con- 
nection with  the  word  shall,  and  united  to  it  either  by  the 
conjunction  and  or  or,  its  meaning  ought  to  be  regarded  as  impera- 
tive, unless  it  should  appear  to  have  been  intended  otherwise  from 
the  context.  It  must  be  admitted  however  that  Chief  Justice  Dallas 
and  Mr.  Justice  Bayley  have  expressed  opinions  in  opposition  to 

*4641  *this'  In  Hudd  v'  Ravenor'  2  B.  &  B.  662;  s.  c.  6  E.  C. 
J  L.  R.  306,  where  it  was  ruled  that  the  plea  of  a  former  distress 
for  the  same  rent  was  not  good,  because  it  was  not  alleged  that  the 
rent  was  satisfied,  Dallas,  C.  J.,  in  delivering  his  opinion,  as  to  the 
plea,  seems  to  have  thought  that  unless  the  words  shall  and  may, 
used  in  the  statute  3  Wm.  &  M.  sess.  1,  c.  5,  s.  2,  from  which  the 
section  of  our  act  under  consideration  is  merely  a  copy,  could  be 
construed  as  giving  only  a  discretionary  power  to  the  landlord  to 
sell,  the  plea  might  have  been  considered  good.  The  main,  and 
indeed  only  objection  mentioned  by  him,  to  its  being  considered 
compulsory  on  the  landlord,  is,  that  after  a  seizure,  he  could  never 
come  to  any  terms  of  agreement  with  his  tenant.  But  surely  this 
is  a  great  mistake  ;  because  the  parties,  by  their  agreement,  may 
make  the  law  what  they  please  in  this  respect.  And  Mr.  Justice 
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Richardson  seems  to  have  thought  so,  when  he  said  in  the  same  case, 
"  I  am  not  satisfied  that  the  statute  of  W.  &  M.  is  imperative  as  to 
the  sale  ;  but  suppose  it  is  so,  that  statute  never  meant  to  preclude 
the  parties  from  ending  the  proceedings."  And  Mr.  Justice  Bayley, 
in  Lear  v.  Edmonds,  1  B.  &  Aid.  157,  where  a  similar  plea  was 
put  in  by  the  defendant,  and  considered  not  good,  because  the  statute 
of  W.  &  M.,  as  he  says,  is  that  the  party  distraining  'may  sell  the 
goods,  not  that  he  must  sell ;  and  if  so,  then  he  asks,  does  not  the 
landlord  stand  as  he  did  at  common  law  before  the  statute  ?  for  it  is 
not  averred  that  the  goods  were  sold.  It  is  sufficient  answer  to  Mr. 
Justice  Bayley,  that  he  does  not  quote  the  words  of  the  statute 
correctly  ;  for  he  has  omitted  the  word  shall,  as  if  it  were  of  no 
import  or  force  whatever.  The  opinion  as  to  the  construction  of 
the  stat.  W.  &  M.,  though  coming  from  very  highly  respectable 
judges,  would  appear  to  have  been  advanced  without  much  consid- 
eration, without  any  satisfactory  course  of  reasoning  to  support 
them,  and  in  direct  opposition,  as  I  think  I  shall  show  in  the  sequel, 
to  the  principle  laid  down  and  established  in  the  King's  Bench,  in 
Vaspar  v.  Edwards,  or  Eddowes  in  most  of  the  books.  They  there- 
fore can  have  no  influence  upon  our  judgment  in  giving  to  our  act, 
in  relation  to  the  same  matter,  a  different  construction,  when  its 
various  provisions,  as  well  as  the  language  employed,  would  seem 
to  require  it.  Considering,  then,  as  we  do,  our  act  as  to  the  sale  of 
the  goods,  to  be  imperative  on  the  landlord,  it  would  seem,  there- 
fore, to  give  to  the  distress  the  character  of  an  execution.  The  only 
difference  which  now  exists  between  goods  taken  by  the  landlord  as 
a  distress  for  rent,  and  those  taken  in  execution  by  the  sheriff,  is 
that  the  former  are  repleviable,  whereas  the  latter  are  not.  But 
this  is  entirely  immaterial,  in  regard  to  the  legal  effect  of  a  distress 
in  discharging  the  rent,  as  long  as  the  goods  are  not  taken  from  the 
landlord  by  a  replevin ;  and  even  if  they  are,  it  can  make  no  dif- 
ference, because  they  must  be  restored  to  him  again,  provided  the 
distress  was  lawfully  taken.  The  legal  effect  of  the  sheriffs  taking 
goods  of  the  defendant  in  execution  to  *the  amount  or  value  r*Aar 
of  the  debt  is  well  settled  to  be  a  discharge  of  the  defend-  ^ 
ant  from  the  judgment,  and  all  further  execution,  although  he  does 
not  satisfy  the  plaintiff.  Slie  v.  Finch,  2  Roll.  Rep.  57  ;  S.  C.  Cro. 
Jac.  514 ;  Clerk  v.  Withers,  6  Mod.  292,  299 ;  s.  0.  1  Salk.  323, 
or  has  not  returned  the  writ ;  and  it  will  be  a  bar  to  a  scire  facias 
on  the  judgment,  so  that  the  plaintiff  cannot  have  a  second  execu- 
tion. Moiintney  v.  Andrews,  Cro.  Eliz.  235 ;  8.  C.  4  Leon.  150, 
and  s.  p.  in  Clark  v.  Withers,  2  Ld.  Raym.  1072 ;  2  Saund.  47  a, 
note  1.  And  why  should  not  the  same  doctrine  and  principles  be 
applied  to  goods  distrained  by  the  landlord  when  of  sufficient  amount 
to  pay  the  rent.  If  there  be  any  difference  in  reason  between  the 
two  cases,  it  is  against  the  landlord,  for  he  either  distrains  himself 
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in  person  or  by  a  bailiff  of  his  own  appointment,  and  therefore  has 
the  goods  in  his  own  hands,  and  under  his  own  control,  so  that  he 
can  by  a  sale  thereof  satisfy  the  rent;  whereas  the  execution  creditor 
is  in  some  degree  dependent  upon  the  sheriff's  movement  for  obtain- 
ing actual  satisfaction  of  his  debt.     In  Mountney  v .  Andrews,  Cro. 
Eliz.  237,  the  defendant  pleaded  to  a  scire  facias  upon  a  judgment 
against  him,  that  upon  a  fieri  facias  directed  to  the  sheriff  of  the 
county  of  Leicester  for  levying  the  debt,  he  by  force  thereof  took 
divers  sheep  of  the  defendant's  for  the  debt,  and  yet  detaineth 
them.     And  this  was  held  by  the  court  to  be  a  good  plea,  notwith- 
standing it  was  not  alleged  that  the  plaintiff  was  thereby  satisfied. 
The  value  or  sufficiency  of  the  sheep  to  satisfy  the  debt  is  not  set 
forth  ;  and  it  is  plainly  inferrable  that  they  had  not  been  sold  or 
disposed  of  by  the  sheriff,  but  still  remained  with  him.     The  prin- 
ciple of  this  case  is  recognised  and  approved  by  three  of  the  judges 
in  Clark  v.  Withers  ;  first,  by  Gould,  J.,  Ld.  Rayrn.  1072 ;  second, 
by  Powell,   J.,  1074 ;    and  third,  by  Holt,  C.  J.,  1075.     Seeing, 
then,  it  is  not  requisite  that  the  defendant  should  set  forth  in  his 
plea  the  value  or  sufficiency  of  the  goods  taken  in  execution  to 
satisfy    the  judgment,    it   follows,  of   course,  that    he  cannot  be 
required  to  prove  more  than  what  is  contained  in  it  ;  so  that  if  the 
goods  have  been  found  insufficient  to  satisfy  the  judgment,  it  will 
lie  upon  the  plaintiff  to  prove  it.     Besides,  as  it  has  ever  been 
considered  oppressive,  and  therefore  unlawful,  to  make  a  second 
seizure  of  the  defendant's  goods  for  the  same  debt,  or  a  second  dis- 
tress of  the  tenant's  goods  for  the  same  rent,  without  some  neces- 
sity of  good  cause  for  it ;  the  presumption  is,  that  goods  sufficient 
were  taken  in  either  case  in  the  first  instance,  and  therefore  it  is  that 
it  rests  upon  the  plaintiff  in  the  judgment,  or  the  landlord  claiming 
the  rent,  to  repel  this  presumption  by  evidence,  and  to  show  some 
justifiable  cause  for  resorting  to  a  second  seizure  or  distress.    This 
doctrine  is  laid  down  and  established  by  the  decision  of  the  Court  of 
King's  Bench  in  Vaspar  v.  Edwards,  or  Eddowes,  as  the  defendant 
is  called  in  most  of  the  reporters,  12  Mod.  658 ;  1  Ld.  Raym.  720 ; 
1  Salk.  248 ;  a  cause  that  was  spoken  to  several  times  by  counsel 
*4fifi1   at  ^ne  kar>  and  one  in  *which  the  judges,  after  great  con- 
J   sideration,   delivered   their  opinions  seriatim ;    Gould,   J., 
dissenting  (not  as  to  the  goodness  of  the  plea,  but  in  regard  to  the 
replication)  from  Holt,  J.,  and  Powis,  and  Turton,  Justices.     The 
action  was  trespass  quare  clausum  fregit,  and  feeding  on  the  plain- 
tiffs grass  with  a  pig.     The  defendant  pleaded  not  guilty  as  to  all 
except  the  trespass  by   the  pig  ;  and  as  to  that,  that  the  plaintiff 
had   taken  the  pig  doing  the  damage,  and  had  impounded  it  in  a 
common  pound  at  J.,  and  there  the  said   pig  ex  causa  predicta 
detinuit.     The  plaintiff,  by  his  replication,   confessed  the  taking 
and  impounding,  but  alleged  that  afterwards  the  pig,  without  his 
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consent  and  will,  did  escape  out  of  the  pound ;  to  which  the  de- 
fendant demurred.  The  plea  was  held  good,  and  the  replication 
of  the  plaintiff  bad,  because  he  did  not  undertake  to  show  thereby 
that  the  escape  was  without  his  default.  The  distress,  it  will  be 
observed,  being  taken  damage -feasant,  was  taken  merely  as  a 
pledge,  and  could  not  be  sold  by  the  plaintiff;  which  made  the  case 
stronger  for  him  than  it  would  have  been,  could  he  have  satisfied 
himself  by  a  sale  of  the  distress.  The  court  held  that  before  the 
distress  is  made  in  such  case,  the  plaintiff  has  choice  either  to  dis- 
train or  bring  his  action  of  trespass  ;  but  having  made  his  election 
and  taken  a  distress  in  that  case,  he  could  never  have  recourse  to 
any  other  remedy  till  that  which  he  had  adopted  proved  ineffectual 
through  the  act  of  God  or  the  wrong  of  the  defendant,  neither  of 
which  was  alleged  by  the  plaintiff  in  his  replication.  It  is  clear 
that  the  judges,  in  delivering  their  opinions  as  to  a  distress  being 
prima  facie  a  bar  to  a  second  distress  or  another  remedy,  make  no 
distinction  between  a  distress  for  rent  and  a  distress  damage-feas- 
ant :  so  that  if  a  distress  be  taken  for  rent,  an  action  of  covenant 
or  debt,  or  case  for  use  and  occupation,  cannot  be  supported  for  it 
afterwards  without  the  landlord's  showing  that  he  had  lost  the 
benefit  of  the  distress  without  any  default  upon  his  part;  or  that 
it  had,  upon  a  sale  thereof,  proved  insufficient  to  pay  the  whole  of 
the  rent,  and  that  his  action  was  only  brought  for  the  residue. 
"It  is  enough,"  says  Lord  Holt,  ''for  him  that  is  distrained  to 
show  a  distress  taken,  and  it  behoves  the  other  side  to  show  how 
the  possession  of  it  happened  to  be  lost ;  and  since  he  has  lost  the 
possession,  he  knows  best  how."  And  so  it  may  be  said  in  the  case 
before  us,  that  it  was  enough  for  the  plaintiff  to  show  a  prior  dis- 
tress taken  for  the  same  rent,  but  after  that  was  shown,  it  behoved 
the  defendant,  who  had  the  possession  and  control  of  the  distress, 
to  show  what  had  become  of  or  had  been  done  with  it,  and  if  he 
has  parted  with  it,  he  best  knows,  and  ought  therefore  to  show  it. 
He  has  evidence  of  its  value  within  his  knowledge,  or  at  least  must 
be  presumed  to  have,  which  the  plaintiff  cannot  be  expected  to 
have,  as  it  was  his  duty  to  have  it  appraised :  and  if  he  sold  it, 
he  ought  to  give  an  account  thereof,  by  showing  the  prices  at  which 
the  articles  distrained  on  were  respectively  sold ;  otherwise  the  fair 
presumption  is,  that  he  is  fully  paid  the  amount  of  his  rent ;  r*  <g-r 
*and  especially  as  would  seem  from  the  paper-book  here,  ' 
that  instead  of  evidence  being  given  going  to  repel  this  presump- 
tion, evidence  was  given  on  the  part  of  the  plaintiff  showing  that 
the  former  distress  was  of  sufficient  value  to  satisfy  the  whole 
amount  of  the  rent  claimed.  And  these  are  the  principles  which 
would  seem  to  govern  in  the  case  of  a  sheriff  who  has  taken  goods 
under  an  execution  placed  in  his  hands,  and  would  make  it  his  duty 
to  show  by  proof,  after  evidence  given  of  his  having  taken  the 
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goods,  how  he  had  disposed  of  them,  and  what  they  had  brougnt 
at  sale,  if  any  appeared  to  have  been  made.  Beale's  Executors  v. 
Commonwealth,  for,  £c.,  11  S.  &  R.  188,  304;  Little  v.  Delaney, 
5  Binn.  272-3.  We  therefore  think  that  the  District  Court  was 
wrong  in  charging  the  jury  that  the  plaintiff  was  bound  to  show 
that  the  goods  first  distrained  had  been  converted  into  money  and 
were  sufficient  to  pay  the  whole  rent.  On  the  contrary,  we  are  of 
opinion,  that  it  was  incumbent  upon  the  defendant,  in  order  to  jus- 
tify his  making  the  second  distress,  to  show  how  and  in  what  man- 
ner the  first  had  been  disposed  of  by  him,  as  it  was  entirely  under 
his  control,  and  to  show  that,  upon  a  lawful  disposition  made  of  it 
by  him,  it  had  proved  insufficient  to  pay  the  whole  of  the  rent. 
We  consider  the  cases  of  Lear  v.  Edmunds,  Hudd  v.  Ravenor, 
noticed  before,  and  Lingham  v.  Warren,  2  B.  &  B.  36 ;  s.  C.  6  E.  C. 
L.  R.  10,  containing  the  same  principle,  as  repugnant  to  the  prin- 
ciple of  Vaspar  v.  Eddowes,  which  may  be  regarded  as  a  binding 
authority  upon  us,  it  having  been  decided  before  the  revolution, 
and  which  settles  the  principle  that  a  party  having  a  right  to  dis- 
train, cannot,  after  having  made  a  distress,  resort  to  any  other 
remedy  for  the  same  cause,  without  showing  that  the  distress  has 
been  rendered  unproductive,  either  by  the  act  of  God  or  the  act  of 
the  person  from  whom  it  has  been  taken.  Suppose,  in  conclusion, 
that  Collins,  the  immediate  lessee  of  Willing,  the  landlord  in  this 
case,  has  replevied  the  first  distress,  as  he  might  have  done  before 
the  second  was  taken,  would  it  not  savor  of  great  injustice  and 
oppression  to  hold  that  Willing  or  his  bailiff  was  justified  in  taking 
the  second,  without  proving  or  showing  that  the  first  was  of  insuffi- 
cient value  to  satisfy  the  rent,  and  that  more  property  could  not 
be  found  then  to  distrain  on  ;  or  that  some  mistake,  such  as  might 
readily  happen,  had  been  made  in  respect  to  the  value  of  the  first? 
It  really  does  appear  that  no  other  than  an  affirmative  answer  can 
be  given  to  this  question.  The  judgment  is  reversed  and  a  venire 
de  novo  awarded. 

Judgment  reversed  and  a  venire  de  novo  awarded 

Cited  by  counsel,  8  W.  &  S.  451  ;  1  Casey  255 ;  6  Id.  290 ;  11  Wright  48. 

Followed,  3  Wright  257.  ||  A  distress,  rendered  barren  by  the  act  of  the 
tenant,  is  no  defence  to  a  suit  for  the  rent  against  him  and  his  surety  :  Rob- 
inson v.  White,  3  Wr.  255.  On  this  principle,  a  distress  followed  by  a 
replevy  of  the  goods  by  the  tenant,  does  not  bar  a  concurrent  suit  on  an 
independent  covenant  of  suretyship  for  the  rent :  King  v.  Blackmore,  22 
Smith  347  ;  the  surety  can  notify  the  tenant  to  defend,  and  would,  in  case  of 
a  recovery  against  himself,  be  entitled  to  subrogation  to  the  security  of  the 
replevin  bond :  Ibid. 

The  fact  of  the  payment  of  rent  by  a  sub-tenant  to  one  neither  the  para- 
mount landlord  nor  his  agent,  &c.,  is  no  obstacle  to  the  latter's  right  to 
distrain  the  former's  goods  for  rent  due  by  the  intermediate  tenant.  Such 
sub-tenant,  whose  goods  were  so  distrained  indifferently  with  those  of  the 
intermediate  tenant,  has  no  equity  enforceable  in  replevin  to  compel  the  sale 
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first  of  the  latter's  goods.  Such  sub-tenant  replevied  so  much  of  the  dis- 
trained goods  as  were  his,  and  gave  bond.  Subsequently  the  distrainor 
released  the  residue  of  the  goods  (the  intermediate  tenant's) :  held,  not  to 
destroy  his  (distrainor'*)  right  to  the  goods  replevied,  or  their  substitute: 
Jiiuison  v.  Reifsnyder,  1  Outer.  136,  s.  c.  10  W.  N.  C.  381. 

As  to  the  construction  of  the  word  "shall."  in  a  statute,  see  Common- 
wealth v.  Marshall,  3  W.  N.  C.  182  (C.  P.),  and  cases  there  cited.|' 

Cited  by  counsel,  27  Smith  427  ;  1    W.  N.  C.  616. 


[*PHILADELPHIA,  MAT  1,  1841.]  [*468 

Hugg  and  Another  against  Brown  and  Others. 

IN   ERROR. 

A  judgment  was  obtained  in  the  District  Court,  in  1837,  by  A.  against  B. 
and  C.,  on  three  promissory  notes  given  by  B.  and  C.  to  A.  Afterwards  A., 
by  writing  tiled,  assigned  part  of  the  judgment  to  K.  and  F.,  and  the  balance 
to  D.  H.  A  scire  facias  was  then  issued  on  this  judgment  in  the  name  of  A. 
to  the  use  of  D.  H.,  to  which  the  defendants  filed  an  affidavit  of  defence, 
setting  forth  (1st),  That  they  had  brought  a  suit  against  K.  and  F.  in  1837, 
which  was  arbitrated,  and  that  K.  and  F.  had  set  off  two  of  the  notes  upon 
which  the  original  suit  was  obtained ;  that  the  arbitrators  had  allowed  the 
set-off  and  made  an  award  accordingly;  from  which  they  (the  deponents) 
had  appealed.  (2)  That  a  foreign  attachment  had  been  commenced  against 
the  deponents  by  K.  and  F.  upon  the  judgment  in  this  case,  or  on  the  three 
notes  upon  which  judgment  was  obtained  ;  which  attachment  was  still  pend- 
ing and  undetermined.  (3d)  That  the  said  D.  H.  was  indebted  to  the 
defendants  in  a  larger  sum  than  the  balance  of  the  judgment,  viz.,  in  the  sum 
of  $900,  being  the  amount  of  a  draft  in  favor  of  the  defendants  accepted  by 
him  for  a  valuable  consideration;  which  they  claimed  to  set  off;  and  that 
K.  and  F.  were  indebted  to  the  deponents  in  a  sum  fully  equal  to  that  part 
of  the  judgment  assigned  to  them,  viz.,  the  amount  of  their  acceptance  of 
the  deponent's  draft. at  60  days,  for  $303,  dated,  &c.,  which  also  they  claimed 
to  set  off:  Held  (1),  That  the  deponents  could  not  avail  themselves  in  this 
action  of  the  award  of  arbitrators  appealed  from,  or  of  the  alleged  foreign 
attachment  as  a  defence.  (2)  That  the  alleged  claim  of  set-off  of  the  two 
acceptances  of  K.  and  F.  and  D.  H.  was  admissible  as  a  defence ;  and  there- 
fore that  the  court  below  erred  in  giving  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  a  scire  facias  quare  executionem  now,  &c.,  brought  to 
June  term  1839,  of  the  District  Court,  by  William  Brown  and 
others,  trading  as  John  A.  Brown  &  Co.,  for  the  use  of  David  W. 
Ilulings  against  Henry  Hugg  and  R.  J.  Bell. 

*The  original  action  was  brought  by  Brown  &  Co.  against   r* 
Il-igg  &  Bell,  to  June  term  1837,  upon  three  promissory   ^ 
i    -es  drawn  by  the  defendants  in  favor  of  the  plaintiffs;  one  dated 
if,.:hidelphia,  August  25th  1836,  at  8  months,  for  $195.56;  the 
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second  dated  October  llth  1836,  at  6  montns,  for  $297.18;  and 
the  third  dated  September  2Sth  1836,  at  8  months,  for  $105.88. 
Judgment  was  obtained  on  the  22d  of  July  1837,  and  on  the  same 
day  the  damages  were  assesssed  at  $607.21.  On  the  15th  of 
December  1838,  the  following  assignment  was  filed  of  record: 

"  For  value  received  we  do  hereby  assign,  transfer,  and  set  over 
to  Keckler  &  Forney,  or  order,  or  assigns,  three  hundred  and  five 
dollars  of  this  suit,  and  the  balance  of  the  same  to  David  W.  Hul- 
ings  or  order  or  assigns,  without  recourse  to  us  ;  and  prothonotary 
will  please  mark  this  suit  to  their  use. 

JOHN  A.  BROWN  &  Co." 

This  scire  facias  issued  on  the  9th  of  July  1837.  On  the  12th 
of  August  1839,  the  following  affidavit  of  defence  was  filed: 

"  Henry  Hugg,  one  of  the  defendants,  being  duly  sworn,  says, 
that  there  is  a  just  defence  to  the  whole  of  the  plaintiffs'  claim  in 
the  above  suit,  the  nature  and  character  of  which  is  as  follows,  to 
wit :  The  record  in  the  original  action  shows  that  the  judgment  was 
obtained  on  three  promissory  notes : 

One  at  8  months,  dated  August  25th  1836,  for  $195.56 

One  at  6  months,  dated  October  llth  1836,  for  297.18 

One  at  8  months,  dated  September  26th  1836,  for  105.88 

Amounting  in  all  to  $598.62 

the  interest  and  protest  making  the  amount  of  the  judgment,  say. 
$607.21,  which  was  obtained  July  22d  1837.  A  firm  by  the 
name  of  Keckler  &  Forney,  in  the  same  county  with  David  W. 
Hulings,  and  believed  to  be  connected  in  business  with  him,  were 
indebted  to  defendants,  and  sued  by  them  or  by  deponent  at 
Lewistown,  Pa.,  in  1837.  The  case  was  arbitrated,  and  the  said 
Keckler  &  Forney,  by  their  attorney,  D.  W.  Hulings,  made  a 
defence  of  a  set-off  before  the  arbitrators,  of  two  of  the  notes  on 
which  the  above  judgment  is  founded,  to  wit,  the  said  note  of 
$195.56,  and  the  one  of  $297.18.  The  arbitrators  allowed  the 
said-off,  credited  the  said  Keckler  &  Forney  with  the  said  notes, 
and  gave  an  award  against  deponent.  Deponent  is  informed  by 
his  counsel,  that  on  that  trial  the  said  D.  W.  Hulings  swore  that  he 
purchased  the  said  two  notes  absolutely  and  unconditionally,  for 
Keckler  &  Forney.  At  all  events  they  were  used  to  defeat  the 
just  claim  of  deponent,  by  the  said  D.  W.  Hulings  and  the  said 
Keckler  &  Forney  ;  and  so  much  of  the  said  judgment  as  is 
founded  on  the  said  two  notes  of  $195.56  and  $297.18,  has  been 
*4701  Pa^  'n  manner  aforesaid,  so  long  as  the  said  award  *of  arbi- 
J  tration  is  not  reversed.  Deponent  has  appealed  from  the 
laid  award,  but  at  the  last  information  he  received  from  his  counsel, 
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the  case  had  not  been  tried.  The  said  D.  W.  Hulings  was  coun- 
sel for  the  said  Keckler  &  Forney,  in  deponent's  suit  against  them, 
and  since  the  said  appeal,  has  given  deponent's  counsel  notice,  that 
he  shall  offer  in  evidence  the  said  notes  on  which  this  judgment  is 
founded,  as  a  set-off  on  the  trial  of  this  suit  against  the  said  Keck- 
ler &  Forney.  Deponent  further  says  that  a  suit  by  foreign  attach- 
ment has  been  commenced  against  the  said  Hugg  &  Bell,  in 
Lewistown,  to  the  use  of  the  said  Keckler  &  Forney,  on  the  judg- 
ment in  this  case,  or  on  the  three  identical  notes  on  which  the 
judgment  in  this  case  was  obtained ;  which  is  still  pending,  and 
undetermined,  as  deponent  is  informed  by  his  counsel  at  Lewistown, 
and  verily  believes.  Deponent  further  says,  that  by  the  order  of 
plaintiffs,  filed  in  this  case,  the  said  Keckler  &  Forney  are  interested 
to  the  extent  of  $305  in  this  judgment,  and  the  said  Hulings  in 
the  balance;  and  that  the  said  Hulings  is  indebted  to  the  said 
defendants  in  a  larger  sum  than  the  balance  of  the  said  judgment, 
to  wit,  in  the  sum  of  $900,  besides  interest  and  costs,  being  the 
amount  of  a  draft  in  favor  of  defendants,  accepted  by  him  for  a 
valuable  consideration ;  and  so  much  of  which  as  is  necessary  to 
balance  the  said  Huling's  interest  in  this  judgment,  deponent  claims 
to  set  off  against  the  same.  Deponent  further  says,  that  in  a  suit 
now  pending  in  favor  of  the  said  Hugg  &  Bell  against  the  said  D. 
W.  Hulings,  at  Lewistown,  he,  the  said  Hulings,  has  given  notice 
under  date  of  August  4th  1838,  to  deponent's  attorney,  that  he 
will  under  the  pleas  of  payment  and  set-off  in  the  said  suit,  give  in 
evidence  the  same  identical  notes  on  which  the  judgment  is  founded. 
Deponent  further  says,  that  the  said  Keckler  &  Forney,  to  whom 
$305  of  this  judgment  have  been  assigned,  are  indebted  to  defend- 
ants in  a  sum  fully  equal  to  that  amount,  to  wit,  the  amount  of 
their  acceptance  of  Hugg  &  Bell's  draft  at  60  days  for  $303,  dated 
March  20th  1837,  on  which  expenses  and  interest  from  May  1837, 
are  due,  making  a  sum  larger  than  Keckler  &  Forney's  interest  in 
the  judgment ;  and  which  or  so  much  thereof  as  may  be  necessary 
to  cancel  their  interest  in  this  judgment,  defendants  claim  to  set 
off.  Deponent  further  says,  that  the  scire  facias  to  revive  this 
judgment  is  for  the  use  of  D.  W.  Hulings  alone ;  whereas  it  ap- 
pears by  the  order  filed,  that  he  is  only  interested  in  the  balance 
of  the  said  judgment  after  deducting  $305  assigned  to  the  said 
Keckler  &  Forney." 

A  rule  was  obtained  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence,  which  was  made 
absolute  on  the  3d  of  December  1839.  This  writ  of  error  was  then 
taken. 

The  following  errors  were  assigned  : 

*1.  The  court  below  erred  in  deciding  that  the  affidavit 
of  defence  was  not  sufficient  to  prevent  judgment  being  en- 
tered against  the  defendants  under  the  act  of  28th  March  1835. 

6  WUAKTON— 30 
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2.  In  entering  judgment  for  plaintiffs  below,  notwithstanding 
the  affidavit  of  defence. 

3.  The  scire  facias  does  not  pursue  the  original  judgment. 

4.  The  scire  facias  does  not  recite  correctly  the  judgment  as  it 
was  at  the  time  it  issued. 

Mr.  Perkins,  for  the  plaintiff  in  error. 

The  record  shows  that  the  plaintiffs  below  divided  their  judgment, 
and  before  the  scire  facias  issued,  assigned  $305  of  it  to  Keckler  & 
Forney  ;  and  the  balance  of  the  same  to  D.  W.  Rulings.  John  A. 
Brown  &  Co.  have  no  further  interest ;  and  if  the  affidavit  discloses 
either  a  legal  or  equitable  defence  to  Keckler  &  Forney's  portion, 
or  to  D.  W.  Huling's,  the  defendants  were  entitled  to  a  jury  trial. 
The  affidavit  is  express,  that  Keckler  &  Forney  were  indebted  to 
the  defendants  in  a  sum  larger  than  their  interest  in  the  original 
judgment;  and  the  dates  show  that  they  were  so  indebted  prior  to 
their  acquiring  any  interest  in  the  judgment.  The  affidavit  is 
equally  explicit,  as  to  the  indebtedness  of  Rulings  to  the  defend- 
ants, in  an  amount  exceeding  his  interest  in  the  judgment ;  and 
only  omits  to  state  when  he  became  indebted.  But  the  same  strict- 
ness is  not  required  in  an  affidavit  of  defence,  as  in  a  special  plea, 
at  is  sufficient  if  it  inform  the  plaintiff  of  the  nature  and  character 
of  the  defence,  and  enable  the  court  to  judge  if  it  is  such  as  the  law 
will  recognise.  This  affidavit  informs  Hulings  that  the  defence  is 
a  set  off  of  a  draft  of  $900  accepted  by  him  in  favor  of  the  defend- 
ants ;  on  which  interest  and  costs  have  accrued.  Of  course  the 
draft  must  be  over  due.  The  principles  on  which  these  affidavits 
are  to  be  construed,  are  fully  considered  by  this  court,  in  Sleeper  v. 
Dougherty,  Potts  v.  Smith,  and  Potts  v.  Crabb,  2  Whart.  177 ; 
Watkins  v.  Phillips,  2  Id.  209 ;  West  v.  Simmons,  Id.  261 ;  Stitt 
v.  Garret,  3  Id.  281 ;  Milne  t>.  Hamilton,  Id.  284 ;  Bacon  v.  Sand- 
ers, 4  Id.  148;  Creed  v.  Stevens,  Id.  223;  Rice  v.  Morris,  Id. 
249 ;  Walker  v.  Geisse,  Id.  252. 

It  is  no  answer  to  the  claims  of  set-off,  that  Keckler  &  Forney 
and  Hulings  are  but  the  equitable  owners  of  the  judgment.  The 
law  is  well  settled  in  this  state,  that  a  legal  demand  can  be  set  off 
against  an  equitable,  and  an  equitable  against  a  legal,  where  the 
parties  claim  in  their  own  rights. 

This  is  not  an  attempt  to  set  off  separate  debts  against  joint. 
Keckler,  Forney  and  Hulings  have  no  joint  claims  on  the  defend- 
ants ;  but  Keckler  &  Forney  have  a  separate  claim  against  them 
(the  defendants)  to  the  amount  of  their  (Keckler  &  Forney's)  in- 
*4721  terest  in  this  judgment,  *to  wit,  $305;  against  which  the 
J  defendants  claim  the  right  to  set  off  their  demand  on  Keck- 
ler &  Forney  for  an  equal  amount.  So,  as  to  the  separate  interest 
of  Hulings  in  the  judgment.  The  defendants  meet  it  in  the  same 
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way.     The  affidavit  shows  him  indebted  to  them  in  a  sum  larger 
than  his  interest  in  the  judgment. 

The  scire  facias  must  pursue  the  original  judgment.  2  Penn. 
Pract.  337.  Arrison  v.  The  Commonwealth,  1  Watts  374.  But 
in  this  case,  it  neither  recites  the  original  judgment  correctly — 
which  was  not  for  the  use  of  any  third  party — nor  does  it  correctly 
recite  the  state  of  the  judgment  at  the  time  it  issued ;  which  had 
been  assigned,  not  for  the  use  of  David  W.  Hulings,  but  for  the 
use  of  Keckler  &  Forney  in  part,  to  wit,  $305,  and  only  the  balance 
to  David  W.  Hulings. 

Mr.  Watts,  contra. 

The  arbitrators  had  no  right  to  allow  the  notes  to  be  set  off  after 
judgment  had  been  obtained  upon  them.  The  present  defendant, 
knowing  this,  appealed  from  the  award.  As  to  the  foreign  attach- 
ment, all  that  is  stated  in  the  affidavit  is  mere  hearsay.  An 
affidavit  of  defence  must  be  positive.  These  are  separate  claims  of 
Keckler  &  Forney  and  Hulings,  which  can't  be  set  off.  We  know 
but  one  legal  plaintiff  who  has  a  right  to  proceed  on  the  scire 
facias.  Nor  can  separate  claims  against  them  be  set  off  in  a  suit 
by  both.  Watson  v.  Hensell,  7  Watts  346.  Where  a  suit  is  pend- 
ing, the  plaintiff  cannot  set  off  his  claim  in  a  suit  where  he  is 
defendant. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court. 

The  errors  assigned,  taking  exception  to  the  writ  of  scire  facias, 
do  not  appear  to  be  sustained  in  point  of  fact,  and  therefore  require 
no  further  notice.  The  circumstance  of  its  being  stated  to  be  for 
the  use  of  D.  W.  Hulings  alone,  when,  by  the  assignment  filed  in 
the  prothonotary's  office,  of  the  judgment,  it  appears  to  have  been 
assigned  to  him  only  in  part,  is  an  immaterial  matter. 

The  first  two  errors,  which  relate  to  the  rendition  of  the  judg- 
ment by  the  District  Court  in  favor  of  the  plaintiffs  below  against 
the  plaintiffs  in  error,  who  were  the  defendants  there,  present  the 
same  question,  and  are  the  only  errors  which  demand  our  parti- 
cular attention  as  having  anything  in  them.  The  court  undertook 
to  render  or  direct  the  judgment  to  be  entered  in  this  case,  under 
the  act  of  20th  of  March  1835,  providing,  inter  alia,  that  "  in  all 
actions  of  scire  facias,  on  judgments,  &c.,  it  shall  be  lawful  for  the 
plaintiff,  on  or  at  any  time  after  the  third  Saturday  succeeding  the 
several  return  days  thereinbefore  designated,  on  motion  to  enter  a 
judgment  by  default,  notwithstanding  an  appearance  by  attorney, 
unless  the  defendant  should  previously  have  filed  an  affidavit  of 
defence,  stating  therein  the  nature  and  character  of  the  same." 
An  affidavit  of  defence,  made  by  one  of  the  defendants  below,  was 
filed  here  in  due  time ;  but  the  plaintiffs  excepted  to  the  sufficiency 
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nature  and  character"  of  a  defence  sufficient  in  either  law  or 
equity  to  prevent  them  from  recovering  the  amount  of  their  judg- 
ment upon  which  the  scire  facias  was  sued  out.  And  the  court 
being  of  this  opinion,  permitted  the  plaintiffs  to  enter  judgment  as 
if  no  affidavit  had  been  filed.  The  court,  according  to  the  con- 
struction, put  on  the  act,  by  this  court,  in  West  -y.  Simmons,  2 
Whart.  261,  acted  rightly  in  doing  so,  provided  the  affidavit  filed 
did  not  contain  a  statement  of  the  "nature  and  character"  of  a 
defence  sufficient  to  bar  the  recovery  of  the  plaintiff's  demand,  in 
part  at  least,  if  not  in  whole.  The  only  question,  therefore,  to  be 
decided,  is,  does  the  affidavit  set  out  a  good  defence  in  the  manner 
and  form  required  by  the  act  of  assembly  made  in  this  behalf.  The 
affidavit  contains,  in  the  first  place,  an  allegation  that  a  certain 
portion  of  the  claim  made  by  the  plaintiffs  in  the  scire  facias,  nearly 
five-sixths  thereof,  was  extinguished  by  a  defalcation  claimed  by  the 
firm  of  Keckler  &  Forney,  for  whose  use  in  part,  as  it  is  alleged, 
the  scire  facias  has  been  sued  out  here,  and  as  would  appear  to  be 
the  fact,  by  an  assignment  of  the  plaintiffs  named  on  the  record,  to 
them,  which  is  filed  with  the  papers  in  this  case,  in  a  suit  brought 
by  the  defendants  below  against  the  said  Keckler  &  Forney,  at 
Lewistown,  Pennsylvania  ;  and  that  this  latter  suit  was  tried  before 
arbitrators,  who  allowed  the  defalcation  so  claimed.  But  then  it  is 
also  stated  in  the  affidavit  that  the  defendants  below  in  this  action 
appealed  from  the  award  of  the  arbitrators  in  that  suit,  and  that 
that  appeal  is  still  depending.  This,  therefore,  would  seem  to  pre- 
clude them  from  setting  up  the  defalcation,  allowed  by  the  decision 
of  the  arbitrators,  as  a  defence  in  this  action,  as  it  would  in  effect 
be  withdrawing  their  appeal,  which  by  the  first  section  of  the  act 
of  the  28th  of  March  1820,  cannot  be  done  without  the  written 
consent  of  the  adverse  party  first  had  and  obtained.  See  Good  v. 
Good,  5  Watts  117. 

The  affidavit  of  defence,  in  the  second  place,  contains  an  allega- 
tion that  the  said  Keckler  &  Forney  have  sued  out  a  writ  of  foreign 
attachment,  at  Lewistown,  for  their  use,  founded  upon  the  judg- 
ment, upon  which  the  scire  facias  is  sued  out  here,  against  the  said 
Hugg  and  Bell,  which  is  still  depending  and  undetermined.  We  can 
perceive  no  sufficient  reason  why  such  writ  of  foreign  attachment 
should  preclude  the  said  Keckler  &  Forney  from  proceeding  at 
the  same  time  by  scire  facias  upon  the  same  judgment  to  recover 
the  amount  thereof.  It  may  be  that  the  proceeding  by  foreign 
attachment  is  irregular,  and  if  so,  relief  may  be  had  in  the  court 
whence  it  issued  ;  but  it  does  not  appear  to  be  a  good  ground  of 
defence  here. 

In  the  third  place,  however,  the  affidavit  does,  as  we  conceive. 
set  forth  the  nature  and  character  of  a  defence,  which,  if  made 
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out  on  the  trial  of  the  cause,  may  bar  the  plaintiffs'  right  to  a 
recovery.  As  to  this  third  ground  of  defence,  the  statement  in  the 
affidavit  is,  *in  effect  that  the  said  Keckler  £  Forney  are  p^d 
entitled  to  three  hundred  and  five  dollars  of  the  judgment,  «• 
upon  which  the  scire  facias  here  is  sued  out,  as  appears  by  an  assign- 
ment thereof  in  writing,  made  by  the  plaintiffs  named  in  the  record 
of  the  said  judgment ;  and  that  under  the  same  assignment,  David 
W.  Hulings  is  entitled  to  the  residue  of  the  said  jndgment.  That 
the  said  Keckler  &  Forney  are  indebted  to  the  defendants  in  this 
case,  upon  their  acceptance  of  the  defendants'  draft,  drawn  at  sixty 
days,  on  the  20th  of  March  1837,  for  three  hundred  dollars;  which 
sum,  including  expenses  incurred  and  the  interest  accrued  on  it, 
exceeds  the  amount  of  the  said  Keckler  &  Forney's  proportion  of 
the  judgment  which  the  defendants  claim  to  have  set  off  against  the 
amount  coming  to  the  said  Keckler  &  Forney  upon  the  judgment. 
And  that  the  said  David  W.  Hulings  is  also  indebted  to  the  defend- 
ants in  the  sum  of  nine  hundred  dollars,  an  amount  exceeding  the 
residue  of  the  judgment,  upon  his  acceptance  of  a  draft  in  their 
favor,  which  they  claim  to  have  set  off  so  far  as  may  be  necessary 
to  extinguish  and  satisfy  the  said  David  W.  Hulings's  claim  upon 
the  judgment.  Now,  if  it  be  practicable  to  adjust  and  liquidate 
these  mutual  claims  in  case  they  be  found  to  exist,  by  setting  one 
off  against  the  other,  it  ought  to  be  done,  because  it  will  avoid  cir- 
cuity  of  action  and  put  a  more  speedy  end  to  litigation,  which 
would  necessarily  be  attended  with  additional  expense  and  loss  of 
time  to  the  parties,  and  may  possibly  be  the  means  of  effecting  jus- 
tice between  them,  without  loss  or  sacrifice  to  either,  when  it  could 
not  be  effected  in  any  other  way.  It  is  no  objection  to  a  set-off 
being  allowed,  that  the  party  against  whom  it  is  claimed  to  be  made, 
is  not  the  legal  owner  of  the  debt,  the  payment  of  which  he  wishes 
to  enforce  by  action.  It  is  sufficient  that  he  has  the  equitable  right 
to  demand  and  receive  it.  Neither  is  it  any  objection  to  the  set-offs 
being  allowed,  that  the  party  seeking  to  have  it,  has  only  an  equit- 
able right  to  the  claim  which  he  wishes  to  have  defalcated  from  or 
set-off  against  the  plaintiff's  demand.  The  right  to  the  debt  or 
demand  on  either  side  may  be  either  legal  or  equitable  ;  and  it  is 
no  objection  to  a  set-off  or  defalcation  being  claimed  and  allowed, 
provided  the  parties  claiming  against  each  other,  claim  each  in  his 
own  right.  Murray  v.  Williamson,  3  Binn.  135;  Wolf  v.  Beates, 
6  S.  &  R.  244.  It  is,  therefore,  no  objection  to  the  set-off  or  defal- 
cation being  allowed  in  this  case,  that  the  parties  seeking  to  enforce 
the  payment  of  the  judgment  by  scire  facias  are  only  the  equitable 
owners  of  it,  and  that  the  defendants  therein  are  the  legal  owners 
of  the  debts  or  claims  which  they  wish  to  set  off  against  the  judg- 
ment. Each  party,  as  it  is  stated  in  the  affidavit  of  defence,  claims 
in  his  own  right ;  and  the  claims,  as  therein  specified,  appear  to  be 
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mutual  and  between  the  same  parties.  This  will  be  seen  to  be  the 
case,  by  observing  that  the  judgment,  as  appears  by  the  affidavit  of 
defence  and  likewise  by  the  assignment  therein  referred  to,  has 
been  divided,  by  the  plaintiffs  therein  on  the  record,  into  two 
*4.7^T  *parts ;  one  consisting  of  three  hundred  and  five  dollars  of 
-•  the  amount  thereof,  which  they  have  assigned  to  Keckler  & 
Forney  ;  and  the  other  of  the  residue,  which  they  have  assigned  to 
David  W.  Hulings  ;  so  that  from  the  showing  of  the  affidavit  of 
defence,  it  appears  that  Keckler  &  Forney  have  a  separate  and 
distinct  claim  from  that  of  David  W.  Hulings  in  the  judgment 
against  the  defendants  below  ;  and  that  David  W.  Hulings  has  also 
a  claim  therein,  separate  and  distinct  from  that  of  Keckler  &  For- 
ney, against  the  defendants  below ;  and  again,  on  the  other  hand, 
that  the  defendants  below  have  two  several  debts  owing  to  them, 
that  is,  one  from  Keckler  &  Forney,  and  the  other  from  David  W. 
Hulings,  which  they  claim  to  set  off  against  the  several  demands 
of  the  assignees,  respectively  made  against  them  under  the  judg- 
ment. The  defendants,  therefore,  do  not  claim  to  set  off  debts 
owing  to  them  by  the  assignees  of  the  judgment,  severally,  against 
a  joint  claim  by  the  latter  on  the  judgment,  but  against  their 
respective  claims  separately :  thus  claiming  nothing  against  one, 
which  can  possibly  affect  or  prejudice  the  rights  of  the  other.  If 
it  be  practicable,  then,  it  seems  to  be  not  only  expedient,  but  per- 
fectly just  and  equitable,  that  it  should  be  carried  into  effect.  Now, 
although  the  jury,  in  trying  the  issue,  that  may  be  joined  in  the 
cause,  cannot  split  the  judgment  into  two  parts,  by  finding  two 
distinct  verdicts,  giving  to  each  of  the  assignees  of  the  judgment, 
if  they  should  succeed  either  in  whole  or  in  part,  their  respective 
proportions  of  it,  yet  they  can  give  a  general  verdict  for  the  whole 
amount  that  they  shall  find  to  be  due  thereon,  stating  in  what  pro- 
portions it  shall  be  levied  for  the  use  of  the  assignees  respectively  ; 
or,  if  they  should  find  that  only  one  of  the  claims  under  the  judg- 
ment was  satisfied  by  the  plea  of  set-off  on  the  part  of  the  defend- 
ants, they  could  state  that  they  found  so  much  for  the  plaintiffs,  to 
be  levied  for  the  use  of  Keckler  &  Forney,  or  for  the  use  of  David 
W.  Hulings,  accordingly  as  they  should  determine  it  to  be  in  favor 
of  the  former  or  the  latter.  We  therefore  think  that  the  judgment 
rendered  in  favor  of  the  plaintiffs  below  was  erroneous,  and  that  the 
defendants  were  entitled  to  the  benefit  of  a  trial  by  a  jury,  in  order 
to  have  their  decision  on  the  third  and  last  ground  of  defence  con- 
tained in  their  affidavit. 

It  may  be  proper,  however,  to  remark  here,  that  if  the  debt  men- 
tioned in  the  third  ground  of  defence,  as  owing  by  Keckler  & 
Forney  to  the  defendants,  be  the  same,  for  which  they  have  a  suit 
pending  in  the  court  at  Lewistown,  Pennsylvania,  on  an  appeal  from 
the  award  of  arbitrators,  which  is  mentioned  in  the  first  part  of 
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their  affidavit,  it  cannot  be  offered  by  them  in  this  action  by  way 
of  defence,  as  a  set-off  against  their  claim  on  the  judgment,  for  the 
reasons  stated  above,  in  noticing  the  first  ground  of  defence.  The 
judgment  is  reversed  and  a  venire  de  novo  awarded. 

Judgment  reversed ;  and  venire  de  novo  awarded. 


•[PHILADELPHIA.  MAT  1,  1841.J  [*476 

The  Commonwealth  against  The  Commissioners  of 
the  County  of  Philadelphia. 

MANDAMUS. 

The  court  refused  a  mandamus  to  the  county  commissioners  to  file  in  their 
office  a  copy  of  the  affirmation  taken  by  a  person  elected  to  the  office  of 
assessor  of  a  ward :  the  commissioners  having  returned,  that  in  consequence 
of  the  relator  not  having  filed  the  copy  of  the  affirmation  within  twenty  days 
after  his  election,  they  had  appointed  another  person  to  fill  the  office,  under 
the  87th  and  88th  sections  of  the  act  of  15th  April  1834. 

A  RULE  had  been  obtained  upon  the  commissioners  of  the  County 
of  Philadelphia,  to  show  cause  why  a  mandamus  should  not  issue, 
requiring  them  to  file  in  their  office  a  certificate  of  the  affirmation 
made  by  Montgomery  Chambers,  as  Assessor  of  Pine  Ward,  in  the 
city  of  Philadelphia.  This  rule  was  founded  upon  the  following 
affidavit,  made  on  the  16th  of  April  1841. 

"  Montgomery  Chambers,  being  affirmed  according  to  law,  doth 
depose  and  say  :  That  on  Friday,  the  nineteenth  day  of  March  last, 
this  deponent  was  duly  elected  an  Assessor  of  Pine  Ward,  in  the 
city  of  Philadelphia,  and  has  been  since  the  said  election,  and  now 
is,  ready  and  willing  to  perform  all  the  duties  of  the  said  office 
Deponent  has  never  declined  to  fulfil  any  duty  of  the  said  office, 
nor  has  ever  designedly  neglected  the  same.  It  has  been  the  uni- 
form practice  of  the  Commissioners  of  the  County  of  Philadelphia 
to  keep  blank  forms  of  the  oaths  and  affirmations  required  to  be 
made  by  Assessors,  and  to  furnish  them  to  the  Assessors  at  the 
proper  time ;  *but  during  the  present  year,  the  practice  was  r*A"7 
departed  from  ;  and  although  deponent  had  frequent  official  ' 
intercourse  with  the  said  Commissioners  since  the  said  election,  no 
information  was  given  to  him  respecting  said  affirmation  until  after 
the  appointment  by  the  said  Commissioners  of  Thomas  J.  Hemphill, 
deponent's  antagonist  at  the  election,  on  the  ground  that  the  said 
office  of  Assessor  was  vacant  because  deponent  had  not  made  the 
affirmation  within  twenty  days  after  the  election.  Deponent  had  been 
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elected  Assessor  the  preceding  year  also;  and  on  the  9th  of  April  inst, 
in  compliance  with  a  notice  from  the  said  Commissioners,  was  at  their 
office  from  half-past  nine,  A.  M.,  until  half-past  four,  p.  M.,  with  the 
exception  of  a  short  recess  for  refreshments,  attending  to  appeals. 
Whilst  deponent  was  thus  busily  engaged  in  the  performance  of  his 
official  duties  at  the  Commissioners'  office,  Joseph  A.  Dean,  one  of 
the  Commissioners,  sent,  as  deponent  has  since  been  informed 
and  believes,  for  the  said  Thomas  J.  Hemphill,  and  had  him 
qualified  as  Assessor  in  deponent's  place.  Mr.  Johnson,  the 
President  of  the  Board  of  Commissioners,  as  deponent  has  been 
assurred  and  believes,  was  ignorant  of  the  proceedings  of  a 
majority  of  the  Board.  On  the  following  morning,  the  10th  of 
April,  deponent  applied  to  the  sub-clerk,  John  L.  Woolf,  for  a 
blank  for  the  purpose  of  being  affirmed ;  but  the  said  Woolf 
declined  giving  the  said  blank  without  first  consulting  the  said 
Dean,  which  he  refused  to  do.  Deponent  then  applied  to  the 
said  Dean  for  a  blank,  which  he  refused  to  give  him.  Deponent 
further  says,  his  omission  proceeded  not  from  any  unwillingness  to 
do  so,  or  to  perform  any  duty  of  the  office  to  which  he  has  been 
elected,  but  from  inadvertence  occasioned  partly  by  the  great  occu- 
pation of  his  attention  by  his  official  and  private  business,  and  also 
by  confiding  in  the  commissioners  that  no  unfair  advantage  would 
be  taken  by  them  ;  and  that  the  blanks  would  be  furnished  as  usual 
at  the  proper  time.  On  the  twelfth  day  of  April,  (Monday),  de- 
ponent was  duly  affirmed  as  Assessor  before  J.  Redman,  Esq.,  an 
Alderman  of  the  city  of  Philadelphia,  and  tendered  to  the  said 
commissioners  a  certificate  of  his  affirmation  attested  by  the  said 
alderman  in  the  usual  from,  and  requested  that  the  said  commis- 
sioners would  file  it  in  their  office ;  but  a  majurity  of  the  board 
refused  to  do  so." 

The  following  return  was  then  made  by  two  of  the  county   com- 
missioners : 

"  The  undersigned,  Commissioners  of  the  county  of  Philadelphia, 
having  been  served  with  a  rule  to  show  cause  '  why  a  mandamus 
should  be  issued  to  them  to  file  in  their  office  a  certificate  of  the 
affirmation  of  Montgomery  Chambers  as  assessor  of  Pine  Ward,  he 
having  been  duly  elected  to  the  said  office  on  the  third  Friday  of 
March  last,'  respectfully  make  the  following  return  to  the  same. 
*4781  First.  That  the  election  for  the  assessor  of  Pine  Ward, 
*  among  *other  assessors,  was  held  on  Friday,  the  19th  of  March 
1841,  and  the  said  relator  was,  as  these  respondents  believe,  duly 
elected  to  the  said  office.  By  the  88th  section  of  the  act  of  assem- 
bly, passed  on  the  15th  of  April  1834,  entitled,  'An  Act  relating 
to  Counties  and  Townships,  and  County  and  Township  Officers,'  it 
is  made  the  duty  of  every  assessor  to  produce  to  the  county  com- 
missioners within  twenty  days  after  his  election,  a  copy  of  the 
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oath  or  affirmation  taken  and  subscribed  by  him  as  directed  by  said 
aot,  and  attested  by  the  person  by  whom  the  same  was  adminis- 
t<red ;  which  shall  be  filed  by  the  commissioners  in  their  office. 
And  by  the  87th  section  of  the  same  act  of  assembly,  it  is  provided 
that  if  any  person  elected  to  the  said  office  shall  neglect  or  refuse 
to  serve  therein,  or  if  any  vacancy  shall  happen  therein  by  death 
or  otherwise,  the  commissioners  of  the  county  shall  appoint  a  fit 
person  to  fill  the  office,  who  shall  have  the  same  powers,  be  subject 
to  the  same  penalties,  and  receive  the  same  compensation  as  if  he 
had  been  elected. 

That  within  twenty  days  after  his  election,  the  said  relator  did 
not  produce  to  these  respondents  a  copy  of  his  affirmation  for  filing 
in  their  office,  but  wholly  neglected  or  omitted  so  to  do;  and  that, 
thereupon,  on  the  9th  day  of  April  1841,  by  resolution  duly  pre- 
sented and  adopted  at  the  board,  the  commissioners  of  the  county 
did  appoint  a  fit  person,  to  wit,  Thomas  J.  Hemphill,  to  fill 
the  said  office  of  assessor  of  Pine  Ward ;  a  copy  of  which  said 
appointment  is  hereto  annexed,  and  which  the  respondents  pray 
may  be  received  as  part  of  this  their  return.  That  the  said  Thomas 
J.  Hemphill,  having  taken  the  affirmation  required  by  law,  and 
having  produced  to  these  respondents  within  twenty  days  after  his 
appointment,  to  wit,  on  the  ninth  of  April  1841,  a  copy  of  his 
said  affirmation  taken  and  subscribed  by  him  and  attested  by  the 
person  by  whom  the  same  was  administered,  the  same  being  filed 
by  the  respondents  in  their  office,  entered  upon  and  is  now  actually 
in  discharge  of  the  duties  of  the  said  office  of  assessor  for  Pine 
Ward :  nor  have  these  respondents  any  power  or  authority,  of 
which  they  are  aware,  to  remove  the  said  Thomas  J.  Hemphill  from 
his  said  office,  or  to  vacate  or  recall  his  appointment  thereto,  but, 
agreeably  to  the  87th  section  of  the  said  recited  act  of  assembly, 
he  now  holds  the  same  wholly  independent  of  the  respondents,  hav- 
ing the  same  powers,  being  subject  to  the  same  penalties,  and 
receiving  the  same  compensation  as  if  he  had  been  elected  by  cit- 
izens of  Pine  Ward. 

Second.  That  the  respondents  are  not  authorized  or  required  by 
any  known  provision  of  law,  "to  file  in  their  office"  any  papers  or 
documents  except  such  as  are  specifically  described  in  acts  of  assem- 
bly that  the  certificate  of  the  affirmation  of  the  relator  as  assessor 
of  Pine  Ward,  not  having  been  produced  within  twenty  days  after 
his  election,  was  not,  and  is  not,  a  paper  or  document  the  respond- 
ents are  required  to  file ;  and  the  filing  of  the  same  could  produce 
no  other  effect,  and  that  effect  it  in  all  probability  *would  r*47Q 
produce — than  to  countenance  a  doubt  as  to  the  authority  ' 
of  Thomas  J.  Hemphill  to  act  as  asssessor,  and  thereby  embarrass 
and  impede  the  execution  of  his  official  duties. 

Third.  That  the  power  vested  in  the  county  commissioneis  by 
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the  87th  section  of  the  above  recited  act  of  15th  April  1834,  to 
appoint  assessors  were  those  elected  by  the  citizens  neglect  to  serve 
in  the  manner  referred  to,  has  been  exercised  by  successive  boards 
ever  since  the  passage  of  the  said  act ;  that  on  the  llth  January 
1836,  no  fewer  than  seventeen  assessors  were  thus  appointed,  owing 
to  this  neglect  only,  in  as  many  wards  of  the  City,  Northern  Lib- 
erties, Kensington,  Spring  Garden,  Penn  Township,  East  South- 
wark,  West  Southwark,  Passyunk  and  Kingsessing  ;  and  on  the  3d 
of  November  1838,  the  relator  himself,  Montgomery  Chambers, 
was  appointed  by  the  then  county  commissioners,  owing  to  his  hav- 
ing himself,  though  elected,  neglected  to  produce  for  filing  the  copy 
of  his  oath  or  affirmation  within  twenty  days,  assessor  of  Pine 
Ward,  which  office  under  said  appointment  he  duly  assumed  and 
fulfilled :  and  this  practice  the  respondents  have  reason  to  believe 
to  be  wholesome  in  its  operation,  as  well  as  conformable  to  law,  hav- 
ing a  direct  tendency  to  summon  promptly  and  punctually  to  the 
djscharge  of  their  public  duties,  the  subordinate  officers  chosen  by 
the  people,  or  to  provide,  without  loss  of  time,  the  agents  necessary 
to  the  orderly  and  efficient  execution  of  the  fiscal  arrangements  of 
the  county. 

Fourth.  That  true  it  is  the  respondents  have  been  in  the  prac- 
tice of  keeping  blank  forms  of  the  oaths  and  affirmations  required 
to  be  made  by  assessors,  and  to  furnish  the  same  whenever  asked 
by  said  officers  at  the  proper  time ;  nor  are  they  aware  that  this 
practice  has  in  a  single  instance  during  the  present  year,  or  at  any 
other  time,  been  departed  from  :  that  the  said  relator  is  mistaken, 
and  was  misinformed,  in  supposing  that  Joseph  A.  Dean,  one  of  the 
respondents,  while  the  said  relator  was  engaged  in  his  official 
duties,  had  sent  for  the  said  Thomas  J.  Hemphill,  and  had  him 
qualified  as  assessor  in  deponents  place ;  and  that  the  said  relator 
is  equally  mistaken  and  misinformed  in  supposing  Jonathan  John- 
son, one  of  the  commissioners  of  the  county,  to  have  been  ignorant 
of  the  proceedings  of  the  board  in  the  appointment  of  the  said 
Thomas  J.  Hemphill.  Of  the  other  facts  set  forth  in  the  affidavit 
of  the  relator,  the  undersigned  can  neither  affirm  or  deny,  further 
than  they  have  already  stated. 

The  respondents  in  making  this  return  have  desired  to  show  the 
court  that  the  mandamus  prayed  for  ought  not  to  issue. 

1.  Because  the  course  pursued  in  appointing  Thomas  J.  Hemp- 
hill,  to  be  the  assessor  or  Pine  Ward,  was  in  strict  conformity  with 
the  provisions  of  law. 

2.  Because  the  filing  of  the  certificate  as  prayed  by  the  relator, 
is  enjoined  by  no  provision  of  law,  can  be  of  no  use  to  the  party 
applying  to  have  it  done,  and  would  tend   only  to  create  embar- 
rassment. 

3.  Because  Thomas  J.   Hemphill  is    in    actual  possession    and 
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exercise  *of  the  said  office  of  assessor  of  Pine  Ward,  and  r^xon 
his  title  may  be  tried  by  quo  warranto  ;  a  proceeding  in   •• 
which    as  the   party  interested,  he  would  have   legal    and    actual 
notice  and  opportunity  to  defend  his  right,  if  he  thinks  proper  so 
to  do. 

All  which  is  respectfully  submitted. 

THOMAS  VAUGHAN,  \  n  n 

JOSEPH  A.  DEAN/|  County  Commissioners. 

Philadelphia,  April  21st,  1841. 

Whereas,  by  the  87th  section  of  the  act  of  assembly,  passed  on 
the  15th  of  April,  1834,  the  commissioners  of  the  county  are 
directed  to  appoint  fit  persons  to  fill  the  office  of  assessors  and 
assistant  assessors,  whenever  the  persons  elected  to  such  offices  neg- 
lect or  refuse  to  serve  therein ;  and  whereas  by  the  88th  section  of 
the  same  act  of  assembly,  it  is  made  the  duty  of  each  of  said  officers 
to  produce  to  the  county  commissioners  within  twenty  days  after 
his  election,  a  copy  of  the  oath  or  affirmation  taken  and  subscribed 
by  him  as  is  directed  by  said  act,  and  attested  by  the  person  by 
whom  the  same  was  administered,  to  be  filed  by  the  commissioners 
in  their  office. 

And  whereas,  by  an  opinion  in  writing  of  the  solicitor  of  the 
county  commissioners,  bearing  date  the  5th  of  January  A.  D.  1836, 
the  law  officer  and  adviser  of  the  board  deems  a  neglect  or  refusal 
by  any  of  the  said  assessors  to  produce  for  filing  the  copy  of  the 
oath  or  affirmation  aforesaid  within  the  time  prescribed,  as  ground 
upon  which  the  said  assessors  are  to  be  considered  as  neglecting  or 
refusing  to  serve  in  the  office  to  which  they  were  elected,  and  as 
auhorizing  and  requiring  appointments  to  be  made  by  the  commis- 
sioners of  the  county. 

And  whereas  John  Lindsay,  John  Jarden,  Montgomery  Cham- 
bers, Stephen  H.  Simmons,  Joseph  Randall,  and  Federick  Er- 
ringer,  assesors  elected  on  Friday  the  19th  day  of  March  1841, 
in  the  following  wards  of  the  city  of  Philadelphia  for  the  ensuing 
year,  viz.,  Cedar  Ward,  South  Mulberry  Ward,  Pine  Ward,  Dock 
Ward,  Locust  Ward,  and  Lower  Delaware  Ward,  have  neglected 
to  produce  to  the  commissioners  of  the  county  of  Philadelphia, 
up  to  this  date,  the  copies  of  their  respective  oaths  and  affirmations 
required  by  law,  and  are  therefore  deemed  arid  considered  to 
neglect  and  refuse  to  serve  as  assessors.  Therefore,  resolved,  that 
the  commissioners  of  the  county  do  hereby  appoint  John  Lindsay 
to  be  assessor  of  Cedar  Ward,  in  the  city  of  Philadelphia,  for  the 
ensuing  year. 

Benjamin  Wiley,  to  be  assessor  of  South  Mulberry  Ward,  in  the 
city  of  Philadelphia,  for  the  ensuing  year. 

Thomas  J.  Hemphill,  to  be  assessor  of  Pine  Ward,  in  the  city  of 
Philadelphia,  for  the  ensuing  year. 
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Israel  Young,  to  be  assessor  of  Dock  Ward,  in  the  city  of  Phila- 
delphia, for  the  ensuing  year. 
*4.fin        *John  Rutherford,  Sr.,  to  be  assessor  of  Locust  Ward,  in 

J  the  city  of  Philadelphia,  for  the  ensuing  year. 
Henry  J.  Fougeray,  to  be  assessor  of  Lower  Delaware  Ward,  in 
the  city  of  Philadelphia,  for  the  ensuing  year. 

Extract  from  the  minutes  of  the  board  of  county  commissioners, 
adopted  April  19th  1841. 

Attest,  WILLIAM  GILMORE,  clerk." 

Mr.  Sudd  (with  whom  was  Mr.  Randall)  was  heard  in  support 
of  the  rule. 

Mr.  Dallas,  for  the  county  commissioners,  was  stopped. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  the  application  for  a  mandamus  in  this  case,  is  to 
compel  the  commissioners  of  the  county  to  file  in  their  office  a  cer- 
tificate of  the  affirmation  made  by  the  applicant  as  an  assessor  duly 
elected  for  Pine  Ward.  The  applicant,  though  duly  elected,  as  it 
seems,  did  not  produce  to  the  commissioners,  as  required  by  the 
88th  section  of  the  act  of  the  15th  of  April  1834,  within  twenty 
days  after  his  election,  a  copy  of  the  oath  or  affirmation  prescribed 
by  the  same  act  to  be  taken  by  him  before  entering  on  the  duties 
of  his  office,  so  that  the  commissioners. might  file  it  in  their  office 
as  thereby  directed.  Such  oath  or  affirmation  it  appears  was  neither 
taken  nor  offered  to  the  commissioners,  until  three  or  four  days 
after  the  expiration  of  the  twenty  days;  when  the  commissioners 
during  the  interval  that  had  taken  place  between  the  expiration  of 
the  twenty  days  and  the  time  of  taking  and  tendering  the  copy 
of  the  affirmation  taken  by  the  applicant,  had  under  the  87th  sec- 
tion of  the  same  act,  appointed  another  person  assessor  for  Pine 
Ward,  who  had  taken  the  requisite  oath  or  affirmation,  filed  a  copy 
thereof  with  the  commissioners,  and  entered  upon  the  discharge  of 
the  duties  of  the  office.  This  induced  the  commissioners  to  decline 
taking  the  copy  of  the  affirmation  offered  to  them  by  the  applicant 
for  the  purpose  of  being  filed  in  their  office.  The  section  under 
which  the  commissioners  made  the  appointment,  provides,  that  if 
any  person  elected  to  such  office,  (meaning  that  of  assessor)  shall 
neglect  or  refuse  to  serve  therein,  &c.,  the  commissioners  of  the 
county  shall  appoint  a  fit  person  to  fill  the  office,  who  shall  have 
the  same  powers,  be  subject  to  the  same  penalties,  and  receive  the 
same  compensation,  as  if  he  had  been  elected  in  the  manner  therein  be- 
fore directed.  Now  it  is  obvious,  that  unless  the  filing  of  the  copy  of 
the  affirmation  made  by  the  applicant,  would  be  of  some  avail  to  him, 
it  would  be  idle  in  the  court  to  grant  it.  It  is  not  our  intention  to 
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express  any  opinion  on  the  right  of  the  applicant  to  the  office ;  but 
we  are  clearly  of  opinion,  that  if  he  has  not  become  invested  with 
a  good  right  to  it  by  his  being  elected  thereto,  and  what  he  has 
done  himself  in  regard  to  taking  the  affirmation  and  tendering  a 
copy  thereof  to  the  commissioners,  *to  be  filed  by  them  in  r^o.? 
their  office,  the  filing  of  it  by  them  in  their  office  now,  in  ' 
obedience  to  a  writ  of  mandamus  from  this  court,  would  not  give 
or  confirm  such  a  right  in  him.  If  he  has  done  everything  on  his 
part,  which  the  law  required  of  him,  to  entitle  him  to  the  office,  he 
is  not  to  be  prejudiced  by  any  refusal  or  omission  on  the  part  of 
the  commissioners  to  do  anything  which  the  law  has  directed  them 
to  perform  in  regard  to  it.  He  had  nothing  to  do  with  the  filing 
of  the  copy  of  his  affirmation  in  the  commissioners'  office,  except 
that  of  giving  or  offering  it  to  them,  that  they  might  do  it  as  re- 
quired by  the  act ;  but  as  he  could  neither  force  them  to  take  or 
file  it,  no  blame  or  default  can  be  imputed  to  him  in  this  respect, 
provided  he  was  not  too  late  in  offering  it. 

But  indeed  I  am  inclined  to  be  of  the  opinion,  that  under  the 
facts  and  circumstances  disclosed  in  this  case,  a  mandamus  would 
not  lie  for  any  purpose.  Though  it  be  true  that  a  mandamus  may 
be  granted  to  admit  to  as  well  as  to  restore  to  office,  where  it  is  one 
that  concerns  the  public  or  the  administration  of  justice;  yet  gen- 
erally this  will  not  be  done  where  there  is  clearly  another  remedy, 
and  particularly  when  it  is  of  a  much  more  efficient  character.  As 
for  instance,  where  there  is  a  person  already  in  the  office  exercising 
and  performing  the  duties  appertaining  to  it,  the  court  will  not 
grant  a  mandamus,  because  a  quo  warranto  will  lie ;  The  King  v. 
The  Mayor  of  Colchester,  2  Term  Rep.  259.  A  mandamus  will 
not  settle  or  determine  the  right  to  the  office,  but  a  quo  warranto 
will.  Rex  v.  Ward,  2  Stran.  894,  895,  896 ;  King  v.  Harris,  3 
Burr.  1422,  1423.  The  effect  of  the  mandamus  is  to  fill  the  office 
by  putting  the  relator  in  possession  of  it,  when  vacant ;  so  that  the 
right  may  be  tried  by  a  quo  warranto.  See  the  13th  section  of  the 
act  of  the  13th  of  April  1840.  Stroud's  Purd.  904,  (ed.  1841). 
The  rule  is  therefore  discharged. 

Rule  discharged. 

Cited  by  counsel,  7  Barr  42;  1  Jones  199. 

||  Mandamus  is  not  the  proper  remedy  to  try  the  validity  of  an  election  : 
Commonwealth  r.  Leslie,  5  Kawle  45  ;  Commonwealth  v.  Perkins,  7  Barr  4..  j 
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The  Franklin  Fire  Insurance  Co.  against  Findlay. 

IN    ERROR. 

1.  Under  the  act  of  1806,  an  amendment  may  be  made  of  a  declaration 
on  a  trial  even  after  counsel  have  summed  up. 

2.  Where  the  goods  of  an  assured  were  levied  upon  by  the  sheriff  by  virtue 
of  an  execution  against  him ;  and  the  sheriff  took  actual  possession  of  the 
goods,  and  left  them  in  the  store  of  the  assured,  the  doors  of  which  he 
fastened,  and  the  windows  of  which  he  nailed  up ;  and  the  sheriff  went  out 
of  town  and  took  the  key  of  the  store  with  him  ;  and  during  his  absence  a 
fire  took  place,  which  destroyed  the  store  with  its  contents :  it  was  held,  that 
the  assured  was  nevertheless  entitled  to  recover. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  covenant  brought  by  Hugh  Findlay,  to  the 
use  of  Andrew  B.  Spence,  his  assignee,  against  the  Franklin  Fire 
Insurance  Company  of  Philadelphia,  on  a  policy  of  insurance  dated 
the  31st  day  of  January  1831,  whereby  the  defendants  insured 
"  merchandise  such  as  is  usually  kept  in  a  country  store,  contained 
in  two  two-story  frame  stores  and  warehouses,  designated  as  Nos.  1 
and  10,  in  a  plot  on  file  in  the  office,  situate  on  the  east  and  west 
side  of  Main  street  in  the  town  of  South  Florence,  Alabama." 
"  On  each  building  $4000  "  By  a  memorandum  written  in  the 
margin,  and  dated  April  llth  1881,  it  was  agreed,  that  after  the 
date,  the  insurance  should  apply  to  the  building  No.  1,  in  the  plot, 
agreeably  to  a  letter  of  that  date. 

The  declaration  set  forth  the  policy  in  the  usual  manner,  and 
then  proceeded :  "  and  the  said  Hugh  Findlay  in  fact  saith  and 
*J.»4.1  ^ot^  aver  *that  afterwards,  to  wit,  on  the  twenty-eighth  day 
'  of  September,  in  the  year  one  thousand  eight  hundred  and 
thirty-one,  at  South  Florence,  in  the  State  of  Alabama,  to  wit,  at 
the  city  and  county  aforesaid,  while  the  said  policy  of  insurance 
was  in  full  force,  the  said  merchandise  in  the  said  policy  of  insur- 
ance described,  contained  in  the  said  building,  No.  1,  was  of  great 
value,  to  wit,  of  the  value  of  all  the  sum  insured  thereon  as  afore- 
said, and  was  then  and  there  injured  and  wholly  destroyed  by  fire; 
whereof  notice  and  due  proof  afterwards,  to  wit,  on  the  twenty-fifth 
day  of  October,  one  thousand  eight  hundred  and  thirty-one,  and  on 
the  fourteenth  day  of  November,  in  the  same  year,  were  given  by 
the  said  Hugh  Findlay  to  the  said  The  Franklin  Fire  Insurance 
Company  ;  and  the  said  The  Franklin  Fire  Insurance  Company 
did  then  and  there  become  liable,  to  wit,  at  the  county  aforesaid, 
to  pay  to  the  said  Hugh  Findlay  the  said  sum  of  money,  unless 
the  said  company  should,  within  thirty  days  thereafter,  make  good 
the  said  damage,  by  paying  therefor,  according  to  an  estimate  to  be 
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made  thereof  by  arbitrators,  to  be  indifferently  chosen  ;  and  the 
said  Hugh  did  then  and  there  require  them  to  pay  him  the  said 
sum  of  eight  thousand  dollars,  so  by  him  insured  as  aforesaid,  unless 
they  would  make  good  the  loss  and  damage  in  manner  aforesaid, 
according  to  the  form  and  effect  of  the  said  deed,  and  of  the  cove- 
nant in  that  behalf,  so  made  as  aforesaid :  yet  the  said  plaintiff  in 
fact  saith,  that  the  said  The  Franklin  Fire  Insurance  Company, 
have  not  paid  to  him  the  sum  of  eight  thousand  dollars,  or  any  part 
thereof,  nor  made  good  the  damage  and  loss  in  manner  aforesaid, 
contrary  to  the  form  and  effect  of  the  said  deed,  and  of  their  cove- 
nant so  made  by  them  in  that  behalf  as  aforesaid.  And  so  the  said 
plaintiff  in  fact  saith,  that  the  said  The  Franklin  Fire  Insurance 
Company,  although  often  thereto  requested,  have  not  kept  with  and 
performed  to  him  their  aforesaid  covenant,  but  have  broken  the  same, 
and  to  perform  the  same  have  altogether  refused,  and  still  do  refuse, 
to  the  damage  of  the  said  plaintiff  sixteen  thousand  dollars,  lawful 
money  of  the  United  States;  and  therefore  he  brings  suit,  &c." 

The  defendants  pleaded  "  covenants  performed,  with  leave  to  give 
the  special  matter  in  evidence,  and  to  add,  alter,  &c." 

On  the  trial  before  Pettit,  President,  on  the  10th  of  January 
1839,  the  plaintiff  gave  in  evidence  the  policy  of  insurance  upon 
which  the  action  was  brought;  the  execution  of  which  was 
admitted. 

In  the  body  of  the  policy  was  the  following  proviso  :  "  Provided, 
That  if  the  premises  above  mentioned  shall,  at  any  time  when  such 
fire  shall  happen,  be,  in  whole  or  in  part,  occupied  for  purposes 
considered  hazardous  in  the  printed  proposals  and  conditions  here- 
unto annexed,  unless  liberty  so  to  occupy  them  be  expressly  stipu- 
lated for  in  the  manner  prescribed  in  the  note  to  article  XIII.,  this 
policy  and  *every  clause,  article  and  thing  herein  contained,  r*AQ- 
shall  be  void  and  of  no  effect.  Nor  shall  this  policy  have  *• 
any  force  or  effect,  if  assigned,  unless  such  assignment  be  made 
within  thirty  days  after  the  transfer  of  the  property,  and  allowed 
by  the  company  agreeably  to  article  XI.  of  the  proposals  annexed." 

Among  the  "  Conditions  of  Insurance"  annexed  to  the  policy, 
were  the  following : 

"  I.  Persons  desirous  of  making  insurance  on  buildings,  are  to 
furnish  the  secretary  of  the  company  with  the  following  informa- 
tion. 

1.  Of  what  materials  the  walls  and  roof  of  each  building  are 
constructed,  as  well    as   the  construction  of  the  buildings 
contiguous  thereto. 

2.  Whether  the  same  are  occupied  as  private  dwellings,  or  how 
otherwise. 

3.  Where  situate. 

Each  building  must  be  separately  insured  ;  and  in  like  manner 
a  separate  sum  insured  on  the  property  contained  therein. 
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In  the  insurance  of  goods,  wares  or  merchandise,  the  building  or 
place  in  which  the  same  are  deposited  is  to  be  described;  also, 
whether  such  goods  are  of  the  kind  denominated  hazardous,  and 
whether  any  manufactory  is  carried  on  in  the  premises.  And  if 
any  person  shall  insure  his  or  their  building  or  goods,  and  shall 
cause  the  same  to  be  described  in  the  policy  otherwise  than  as  they 
really  are,  so  as  the  same  be  charged  at  a  lower  premium  than  is 
herein  proposed,  such  insurance  shall  be  of  no  force. 

II.  Goods  held  in  trust  or  on  commission  are  to  be  insured  as 
such,  which  may  be  done  by  inserting  the  words  "for  account  of 
whom  it  may  concern,"  otherwise  the  policy  will  not  cover  such 
property. 

XL  The  policy  may  be  always  transferred ;  provided,  such 
transfer  be  endorsed  upon  the  policy  and  brought  to  the  office  for 
approval  within  thirty  days  from  the  date  thereof:  otherwise  the 
premium  shall  be  considered  as  sunk  for  the  benefit  of  the 
assurers. 

XII.  In  case  of  sale  of  the  property  insured,  or  cessation  of  the 
risk,  a  return  of  the  premium  will  be  made,  if  applied  for  within 
thirty  days  after  such  event,  but  not  otherwise — subject  to  a  de- 
duction of  five  per  cent. :  but  no  return  of  premium  will  be  made 
for  a  less  term  than  one  year. 

On  the  back  of  the  policy  was  the  following  assignment,  executed 
under  seal  by  H.  Findlay : 

"For  value  received,  I  hereby  transfer,  assign,  and  set  over  unto 
Andrew  B.  Spence  and  his  assigns,  all  the  right,  title,  and  interest 
in  this  policy  of  insurance,  and  all  benefit  and  advantage  to  be 
derived  therefrom.  Witness  my  hand  and  seal  this  7th  day  of 
*48fi1  *0ct°ber  1831,  for  the  purposes  expressed  in  a  deed  to  the 
-•  said  Andrew  B.  Spence,  of  even  date  hereof." 

The  plaintiff's  counsel  then  gave  in  evidence  certain  depositions 
taken  in  Philadelphia ;  the  material  parts  of  which  were  as 
follows : 

Robert  King  testified,  that  "The  fire  commenced  sometime  be- 
tween midnight  and  daylight,  the  precise  hour  he  cannot  specify. 
A  young  man  who  was  sleeping  in  the  store  with  deponent,  awoke 
him  at  the  alarm  of  fire,  and  deponent  instantly  got  up  and  went 
out;  the  fire  then  in  Mr.  Findlay 's  house  was  blazing  up  about 
three  or  four  feet  above  the  roof;  there  was  a  fire  in  another  part 
of  the  town  at  the  same  time;  but  deponent  did  not  go  to  it.  Every 
exertion  was  used  by  Mr.  Findlay  and  the  citizens  of  Alabama 
generally  to  extinguish  the  fire,  but  without  success;  nor  would 
any  exertion,  as  deponent  thinks,  have  availed,  as  the  fire  had  full 
possession  of  the  roof  of  the  building.  The  goods  generally  in 
that  store  were  such  as  are  always  kept  in  a  country  store — a  pretty 
general  assortment ;  the  house  and  store  of  Mr.  Findlay  were 
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entirely  destroyed  by  that  fire.  Deponent  thinks  that  little  or  nothing 
was  rescued ;  perhaps  a  bed  or  two ;  some  bagging  partly  burnt, 
but  nothing  of  any  value.  Deponent  has  no  knowledge  of  the 
cause  or  origin  of  the  fire,  nor  had  he  any  reason  to  suppose  it  had 
been  set  on  fire.  Deponent  believed  at  the  time,  and  believes  now, 
that  the  fire  was  accidental ;  and  knows  that  the  loss,  in  consequence 
of  the  fire,  of  the  stock  of  goods  in  Mr.  Findlay 's  store  was  total 
and  entire,  but  has  no  knowledge  of  the  quantity  or  value  of  the 
goods  then  in  it,  except  that  the  store  appeared  to  be  full,  as  usual, 
a  day  or  two  before."  Cross-examined. — "It  was  a  wooden  build- 
ing, I  think,  two  stories  high.  Shingle  roof.  The  fire  first  ap- 
peared about  the  middle  of  the  roof.  I  went  over  immediately. 
Did  not  go  into  the  house.  The  doors  were  all  closed  that  I  saw. 
There  was  a  door  to  the  store,  and  a  door  to  the  commission-house 
apartment — all  in  the  same  house.  I  do  not  know  whether  the  fire 
was  burning  in  the  lower  part  of  the  house  while  it  was  burning 
above.  The  door  from  the  street  into  the  store  was  not  opened 
while  I  was  there.  I  saw  Mr.  Findlay  about  fifteen  minutes  after 
the  alarm  of  fire.  He  was  in  the  street  between  his  house  and  ours. 
He  was  assisting  to  save  our  house.  He  was  dressed,  I  think. 
There  was  a  frost  that  night.  He  lived  up  stairs  altogether.  I  did 
not  see  Mr.  Findlay  attempt  to  remove  any  goods  from  the  store 
during  the  fire.  The  store  was  locked.  The  sheriff  had  the  key. 
I  think  there  was  no  communication  with  the  house  from  the  store, 
except  what  was  locked.  The  sheriff  took  possession  a  day  or  two 
before  the  fire,  perhaps  longer.  He  did  not  remove  any  of  the 
goods,  I  think.  I  don't  think  he  left  any  one  in  charge  of  the 
goods.  I  think  he  locked  the  house  up  and  took  the  key  with  him. 
There  was  no  fire  engines  in  the  town." 

*  William  E.  Walker  testified. — "That  about  one  o'clock  r^oy 
in  the  morning  of  the  twenty-eighth  of  September  1831,  he  ^ 
was  aroused  by  the  cry  of  fire,  which  he  at  once  discovered  to  pro- 
ceed from  the  house  which  Mr.  Hugh  Findlay  occupied  as  a  shop, 
store  and  dwelling.  The  said  building,  as  well  as  the  adjoining 
one,  occupied  by  Mr.  Briscoe  as  a  dwelling,  and  another  house,  not 
far  distant,  in  possession  of  Messrs.  J.  C.  McClay  &  Co.,  having 
in  store  salt,  were  on  fire.  It  was  evident  that  the  fire  was  caused 
by  an  incendiary,  as  the  two  could  not,  when  he  first  discovered 
them,  have  communicated  fire  to  the  one,  nor  the  one  to  the  two, 
as  deponent  thinks.  Mr.  Hugh  Findlay  and  family,  together  with 
most  of  the  citizens  of  South  Florence,  made  great  exertions  to 
extinguish  the  fire,  but  only  succeeded  in  extinguishing  it  in  the 
salt  house  of  Messrs.  J.  C.  McClay  &  Co.  There  was  no  want  of 
exertion  in  any  person  from  fear  of  combustible  matter.  The 
building  of  Mr.  Findlay  was  situate  on  the  right  hand,  or  west  side 
of  Main  street,  as  you  go  from  the  river.  The  building  and  its 
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contents,  with  the  exception  of  a  very  few  things  that  were  saved, 
were  entirely  consumed." 

The  plaintiff's  counsel  then  gave  in  evidence  certain  depositions 
taken  under  a  commission  issued  at  the  instance  of  the  defendants, 
to  South  Florence,  (Alabama),  upon  interrogatories ;  of  which  it  is 
material  only  to  state  the  following : 

Hugh  Pettit,  sheriff  of  Franklin  county,  (Alabama),  in  answer 
to  the  eighth  interrogatory,  testified  as  follows  : — "  The  pecuniary 
circumstances  of  the  said  Hugh  Findlay  were  in  an  embarrassed 
condition.  At  the  August  term  of  the  Circuit  Court  for  the  county 
of  Franklin,  the  following  judgments  were  rendered  against  him, 
to  wit,  Knox,  Boggs  &  Co.  v.  him,  for  seventeen  hundred  and 
eighty-nine  dollars  fifty-eight  and  one-fourth  cents  ;  one  in  favor  of 
John  Simpson,  endorsee,  &c.,  v.  same,  for  nineteen  hundred  and 
ninety-one  dollars  twenty-two  and  one-fourth  cents :  one  in  favor 
of  Chapron  &  Nidelet  v.  same,  for  sixteen  hundred  and  sixty-two 
dollars  and  six  and  one-fourth  cents ;  one  in  favor  of  Buchanan  & 
Sproule  v.  same,  for  eighty-three  dollars  forty-two  and  three-fourth 
cents ;  one  in  favor  of  John  D.  Kemp  v.  same,  for  seventy-nine 
dollars  and  eighty-nine  and  one-fourth  cents:  there  was  also  another 
judgment  v.  same,  in  the  County  Court  of  the  said  county  of  Frank- 
lin, obtained  at  the  June  term  of  said  court,  in  the  year  1831,  for 
from  one  thousand  to  twelve  hundred  dollars,  the  precise  amount 
of  which  I  have  not  now  present  the  means  of  ascertaining.  Said 
last  mentioned  judgment  was  in  favor  of  John  Brand.  I  know 
nothing  about  his  being  indebted  to  other  persons  either  in  or  out 
of  the  state  of  Alabama." 

To  the  ninth  interrogatory  on  the  part  of  the  defendants,  he 
deposes  as  follows: — "Executions  were  issued  on  all  the  judgments 
mentioned  in  my  answer  to  the  eighth  interrogatory.  The  one  in 
*4881  *^avor  °f  J°nn  Brand,  was  issued  to  the  former  sheriff  of 
J  Franklin  county ;  the  residue  were  issued  and  directed  to 
myself  as  the  then  sheriff  of  said  county  of  Franklin,  by  virtue  of 
which  I  levied  on  the  goods  mentioned  in  the  aforenamed  inventory, 
as  well  as  the  lots  and  house  that  contained  the  said  goods,  as  also 
the  household  and  kitchen  furniture  and  other  property  of  said 
Hugh  Findlay ;  all  of  which,  with  the  exception  of  the  lots  and 
house,  are  mentioned  in  the  aforesaid  inventory.  The  property 
not  belonging  to  the  store,  but  contained  in  said  inventory,  con- 
sisting of  household  and  kitchen  furniture,  and  other  movables, 
will  be  ascertained  by  reference  to  said  inventory,  commencing 
where  one  horse  and  gig  are  mentioned,  and  ending  with  the  con- 
clusion of  said  inventory.  No  valuation  of  said  goods  was  made  at 
the  time.  The  said  inventory  was  taken  at  the  time  of  the  levy  by 
myself,  in  conjunction  with  the  said  Hugh  Findlay  and  one  Wil- 
liam Johnson,  the  clerk  of  the  said  Hugh  Findlay.  Said  inventory 
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is  just  and  correct.  After  the  levy  was  made,  which  was  on  the 
17th  day  of  September  1831,  the  inventory  was  taken.  The  win- 
dows were  nailed  down,  the  shutters  close  and  secured ;  the  inner 
doors  to  the  room  containing  the  goods  were  fastened  and  nailed 
up ;  and  the  outer  door  thereof  was  closed  and  locked,  and  the  key 
taken  into  my  possession.  By  which  said  Hugh  Findlay  was 
deprived  of  all  custody  and  control  of,  and  debarred  from  access  to 
said  goods.  The  said  goods  were  burned  on  the  night  previous  to 
the  day  appointed  for  the  sale  of  them,  which  was  in  ten  or  twelve 
days  after  the  levy." 

To  the  eleventh  interrogatory  on  the  part  of  the  defendants,  he 
deposed  as  follows: — "I  am  acquainted  with  the  building  in  which 
the  fire  took  place.  It  was  a  two-story  framed  building.  The 
materials  of  which  it  was  erected  were  principally  of  pine  and  oak. 
I  think  the  shingles  were  of  cypress.  There  was  another  building 
adjoining,  occupied  as  a  tavern- house,  built  of  logs,  and  weather- 
boarded  with  pine  planks  ;  also  a  kitchen  ten  or  twelve  feet  in  the 
rear,  built  of  brick.  The  building  stood  north  and  south,  with  a 
partition  east  and  west,  near  the  centre  of  the  building.  The  south 
end  was  occupied  as  the  store  and  counting-rooms,  that  is  on  the 
ground  floor.  The  north  half,  on  the  ground  floor,  was  occupied 
as  a  warehouse,  with  the  north-east  corner  partitioned  off,  say  ten 
or  twelve  feet  square,  and  occupied  as  a  post  office.  On  the  second 
story  over  the  store  was  a  lumber  room.  The  balance  of  the  upper 
story  was  occupied  as  the  private  dwelling  of  the  said  Hugh 
Findlay." 

To  the  twelfth  interrogatory  on  the  part  of  the  defendant,  he 
deposed  as  follows: — "There  was  a  fire-place  in  the  counting-room, 
which  was  immediately  back  of  the  store-room,  and  fire  was  com- 
monly used  there  in  cool  weather.  There  was  a  fire-place  in  the 
ware-room,  but  I  never  saw  it  used.  There  were  fire-places  in  both 
rooms  up-stairs;  that  in  the  dwelling  room  was  used  when  the 
weather  *required  it.  A  fire  in  the  kitchen  in  the  rear  was  r*4.cq 
used  at  all  seasons  of  the  year  for  cooking." 

To  the  fifth  interrogatory  on  the  part  of  the  plaintiff,  he  testified 
as  follows : — "  He  (this  deponent)  arrived  in  South  Florence  about 
nine  o'clock  on  the  morning  after  the  goods  were  consumed.  He 
ascertained  on  his  arrival,  that  nothing  was  saved  of  furniture, 
except  one  bed,  two  pair  of  brass  andirons,  and  several  drawers 
belonging  to  a  bureau,  with  some  articles  of  clothing  in  them.  The 
said  family  of  Findlay  then  consisted  of  said  Findlay,  himself,  his 
wife  and  a  clerk.  The  clerk  generally  slept  in  the  counting-room, 
and  Findlay  and  his  wife  in  the  second  floor,  immediately  above 
the  counting-room." 

Annexed  to  the  deposition  was  an  inventory  of  the  contents  of 
the  store,  taken  by  the  sheriff  before  the  fire,  with  a  valuation  made 
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by  a  witness,  who  testified  in  respect  to  it  as  follows : — "I  have,  in 
conjunction  with  Mr.  Henry  A.  Bragg,  a  merchant  of  this  place, 
valued  an  invoice  or  inventory  of  merchandise  submitted  to  us,  and 
hereto  annexed,  marked  (A),  and  have  examined  and  valued  each 
and  every  article  therein  contained,  according  to  the  best  of  our 
judgment  of  the  value  of  such  goods,  as  purchased  by  us,  in  the 
eastern  cities,  about  that  time,  and  extended  and  footed  the  said 
inventory  on  a  separate  and  distinct  piece  of  paper,  and  find  the 
value  of  said  goods  to  amount  to  twenty-eight  hundred  and  ninety 
dollars  and  seventy-five  cents,  estimating  them  at  their  net  first 
cost  in  said  cities,  and  adding  thereto  this  sum,  two  hundred  eighty- 
nine  dollars  and  seven  cents,  being  ten  per  cent,  for  costs  attending 
the  purchase  and  transportation  of  said  goods  to  South  Florence, 
Alabama,  which  together  makes  the  gross  sum  of  thirty-one  hun- 
dred seventy-nine  dollars  and  eighty-two  cents." 

Evidence  was  also  given  respecting  the  positive  and  relative  value 
and  cost  of  goods  in  Alabama  and  Philadelphia,  &c.,  which  it  is  not 
necessary  to  repeat  here. 

After  the  evidence  was  closed,  and  after  the  junior  counsel  for 
the  plaintiff  and  for  the  defendant  had  addressed  the  jury,  the 
counsel  for  the  plaintiff  offered  to  amend  the  declaration,  by  insert- 
ing an  averment  of  interest  in  the  plaintiff  as  follows  : 

"  The  said  plaintiff  was  then  and  there,  at  the  time  of  making 
the  policy,  and  from  thence  continually  afterwards  until  and  at  the 
time  of  the  loss  hereafter  mentioned,  interested  in  said  goods  in  the 
said  policy  of  insurance  mentioned,  to  a  large  value  and  amount 
to  wit,  to  the  value  and  amount  of  all  moneys  by  him  ever  insured, 
or  caused  to  be  insured  thereon  as  aforesaid,  viz.,  at  the  city  and 
county  aforesaid,"  &c. 

*4Q01       *The  counsel  for  the  defendant  objected  to  the  amendment 
-"  being  received  ;  but  it  was  admitted  by  the  judge. 

The  learned  judge  charged  the  jury  as  follows : 

"  This  is  an  action  of  covenant  brought  by  Hugh  Findlay,  late 
of  South  Florence,  Alabama,  to  the  use  of  A.  B.  Spence  his  as- 
signee, against  the  Franklin  Fire  Insurance  Co.  of  Philadelphia,  on 
a  policy  dated  31st  of  Jan.  1831,  for  $8000,  on  'merchandise, 
such  as  is  usually  kept  in  a  country  store,"  in  the  plaintiff's  store, 
in  South  Florence.  The  contract  is  in  the  nature  of  a  contract  of 
indemnity  given  by  the  insurers  against  such  loss  by  fire  as  may 
happen  to  the  insured  in  respect  to  the  goods  covered  by  the  policy. 
The  fire  occurred  on  the  28th  September  1831,  and  a  large  quan- 
tity of  goods  in  the  plaintiff's  store  were  destroyed.  The  facts  in 
the  case  are  not  complicated  and  not  disputed.  A  fire  took  place, 
without  any  blame  being  attributed  to,  or  fault  of  the  insured.  It 
may  be  asserted  generally,  that  all  the  goods  were  destroyed :  a 
suggestion  has  been  made  to  the  contrary,  in  the  argument,  arising 
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from  the  nature  of  some  of  the  articles,  but  the  witnesses  speak  of 
entire  loss ;  and  it  seems  that  no  fragments  of  any  value  were 
saved.  If  there  was,  or  by  diligence  of  the  insured,  ought  to  have 
been,  any  salvage  of  any  part  of  the  goods,  the  jury  will  make  a 
deduction  accordingly.  There  is  no  dispute  as  to  the  conduct  of 
the  insured  at  the  time  of  the  fire,  nor  in  regard  to  the  prelimi- 
nary proofs  required  by  the  policy.  The  Insurance  Company 
have,  however,  made  defence  upon  grounds  which  present  some 
interesting  questions  of  law.  No  censure  has  been  imputed  to  the 
company  for  the  defence — none  ought  to  be  ;  —a  fair  question  of 
law  in  regard  to  the  interest  of  the  insured  is  presented,  and  a 
question  as  to  the  mode  of  estimating  the  loss,  if  the  company  be 
liable  at  all,  is  also  fairly  presented.  The  difficulty  in  the  way 
of  recovery  does  not  spring  out  of  the  conduct  of  the  defendant, 
but  grows  out  of  the  misfortunes  of  the  insured.  The  main  ques- 
tion of  law  made  by  the  defendant,  goes  to  the  whole  of  the  plain- 
tiffs case,  and  is  extracted  from  the  matters  given  in  evidence  in 
the  cause.  It  seems  that  the  insured  was  much  embarrassed  in 
his  circumstances  at  the  time  of  the  fire ;  and  that  there  were 
various  judgments  against  him ;  and  that  a  few  days  before  the 
night  of  the  fire,  the  sheriff  of  Franklin  county  made  a  levy  by 
virtue  of  sundry  executions  in  his  hands  against  the  plaintiff,  upon 
the  identical  stock  of  goods  covered  by  the  policy.  The  sheriff 
made  an  inventory ;  caused  the  windows  of  the  store  to  be  nailed 
down,  and  the  shutters  closed  and  secured  :  the  inner  doors  to  the 
rooms  containing  the  goods,  were  fastened  and  nailed  up,  and  the 
outer  door  closed,  locked,  and  the  key  taken  into  the  possession  of 
the  sheriff:  'by  which'  the  sheriff  testifies,  'the  said  Hugh  Find- 
lay  was  deprived  of  all  custody  and  control  of,  and  prevented  of  all 
access  to,  the  said  goods.'  The  goods  were  burned  on  the  night 
before  the  *day  fixed  for  the  sale.  Upon  these  facts,  the  r*4Qi 
defendant  objected  that  Mr.  Findlay's  interest  in  the  goods  * 
was  divested,  and  the  risk  of  the  defendants  ceased  from  the  time 
of  the  levy  and  possession  by  the  sheriff.  This  is  an  interesting 
question.  The  plaintiff  has  thrown  out  a  doubt  that  the  levy  and 
possession  of  the  sheriff  were  not  complete  in  point  of  fact;  and 
if  there  be  such  a  doubt,  it  is  for  the  jury  to  decide,  else  the  ques- 
tion of  law  cannot  arise ;  but  it  is  to  be  remarked  that  the  sheriff 
is  positive  in  his  testimony,  and  it  is  without  contradiction.  He 
says  that  he  took  charge,  and  deprived  the  plaintiff  of  all  custody 
or  control  of,  or  access  to  the  goods.  The  question  is,  to  my 
mind,  clearly  presented,  how  far  a  levy  upon,  and  taking  charge 
of,  goods  by  a  sheriff,  by  virtue  of  an  execution  against  the  in- 
sured, affects  the  right  of  the  insured  to  recover  for  a  loss  by  fire 
happening  after  such  levy,  and  before  a  sheriffs  sale  ?  That  the 
sheriff  has  a  special  property,  for  certain  purposes,  is  clear  ;  he  may 
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maintain  trover  or  trespass  for  the  goods  against  a  wrongdoer, 
because  he  is  answerable  to  the  plaintiff  in  the  execution  for  them. 
This,  however,  is  not  enough  to  sustain  the  defendants  ;  it  may  be 
conceded,  and  yet  the  insured  retain  certain  rights  also ;  he  may 
pay  the  debt  and  resume  possession.  That  the  right  of  a  defendant 
in  an  execution  to  the  goods  levied  upon,  is  not  entirely  divested 
before  actual  sale,  is  manifest  from  the  familiar  case  of  a  reversal 
of  the  judgment ;  if  reversed  before  sale,  the  goods  are  restored, 
and  he  holds  as  by  his  original  title ;  if  reversed  after  sale,  he 
obtains  restitution  of  the  money,  the  goods  having  passed  to  the 
sheriff's  vendee.  Again,  if  the  mere  levy  divests  the  whole  interest 
of  a  defendant,  who  is  insured — a  levy  of  $1000  on  goods  worth 
$10,000  may  do  manifest  injustice.  Again,  it  js  conceded  all  round, 
that  in  case  of  loss  by  fire  after  levy  and  before  sale,  the  plaintiff's 
debt  is  not  extinguished  nor  decreased  ;  nor  is  the  sheriff  the  suf- 
ferer, unless  he  be  in  actual  default.  If,  then,  the  insured  is  to  be 
held  deprived  of  his  goods,  and  his  insurance,  and  his  debt  not 
extinguished,  the  Insurance  Company  is  the  only  gainer :  the 
debt  remains,  the  goods  are  destroyed,  and  the  insurance  is  lost. 
The  cessation  of  risk  alluded  to  in  the  policy  may  well  apply  to 
many  cases,  such  as  retiring  from  business,  removing  to  another 
store,  &c.  Before  establishing  such  a  principle,  great  caution  must 
be  exercised.  Whether  a  sheriff  after  levy  can  insure,  or  whether 
execution  creditors  can  insure,  are  not  material  questions  in  this 
suit.  Admitting  that  they  may  insure,  yet  they  are  not  bound  to 
do  so.  The  sheriff  loses  nothing  by  omitting  to  do  so,  excepting 
his  commissions  in  case  there  are  no  other  goods  :  the  execution 
creditor  loses  nothing  by  way  of  extinguishment  of  his  debt ;  that 
remains,  and  he  only  suffers  in  case  no  other  property  can  be  found. 
But  certainly  neither  sheriff  nor  execution  creditor  is  bound  to 
insure.  On  the  other  hand,  it  is  said  that  if  the  insurance  continues 
after  levy,  it  ought  to  be  for  the  creditors.  Perhaps  it  ought,  but 
*4921  should  not  the  *contract  be  made  so  ?  The  creditor,  how- 
-•  ever,  does  not  lose  his  debt  by  the  fire ;  the  debt  continues 
unaffected  ;  and  I  know  of  no  mode  by  which  creditors  can  reach 
the  insurance  companies,  except  by  making  an  indebtedness  to 
the  party  insured,  and  then  using  some  process  of  attachment.  No 
mode,  however,  has  been  suggested  by  counsel.  As  the  sheriff  can- 
not avail  himself  of  the  policy,  nor  the  creditor,  the  underwriter 
must  go  clear,  unless  the  defendant  in  the  execution  has  the  right 
to  recover.  And  as  he  remains  liable  to  hiscreditot  on  the  judg- 
ment, there  is  little  hardship  in  this,  certainly  none  to  the  company, 
as  they  are  made  to  pay  but  once;  nor  to  the  creditor,  if  his  debtor 
be  put  in  possession  of  funds  :  at  least  his  chance  of  payment  is 
more  improved  than  if  his  debtor  suffered  a  total  loss  of  both  goods 
and  insurance.  If  the  court  in  which  suit  is  brought  had  power  to 
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impound  the  money  recovered,  and  pay  it  to  the  execution  creditor, 
all  difficulty  would  be  obviated  ;  but  the  court  has  no  such  power, 
and  we  cannot  escape  from  the  difficulty  in  that  way.  Many  other 
observations  might  be  made,  and  I  have  thrown  out  these  to  show 
that  the  point  is  a  fruitful  one,  and  requires  grave  consideration. 
For  the  present,  yielding  to  the  actual  inclination  of  my  judgment 
(but  reserving  the  point  for  a  future  mature  consideration),  and  to 
enable  the  jury  to  decide  on  the  merits  of  the  cause,  I  hold  that  the 
levy,  and  subsequent  acts  of  the  sheriff,  do  not  present  a  defence 
in  law,  in  this  case.  The  second  question  raised  relates  to  the 
alleged  increase  of  risk.  It  is  contended  by  the  defendants,  that 
the  change  of  possession  and  all  the  circumstances  of  the  levy,  and 
the  conduct  of  the  sheriff  so  increased  the  risk  as  to  vitiate  the 
policy.  The  contract  must  be  construed  in  reference  to  mutual  good 
faith  between  the  parties  to  it.  If  a  levy,  and  possession  by  a  sheriff 
are  not  per  se  enough  to  vitiate  it,  and  I  have  ruled  that  they  are 
not,  the  defendants  must  be  presumed  to  have  contemplated  such 
an  event  as  an  incident  of  property ;  in  other  words,  an  underwriter 
engages  to  encounter  the  ordinary  incidents  to  which  property  is 
legally  liable.  On  the  other  hand,  the  insured  is  bound  in  good 
faith  to  see  that  no  act  of  his  or  by  his  procurement,  shall  involve 
the  property  in  risks  not  usually  and  legally  incident  to  it.  If 
the  conduct  of  the  sheriff  is  so  plainly  unusual  and  irregular,  as  to 
endanger  the  property,  and  increase  the  risk  beyond  the  ordinary 
effect  of  a  levy,  the  underwriter  can  make  it  matter  of  defence. 
Here,  however,  the  plaintiff  alleges,  first,  that  there  was  nothing 
improper  in  the  acts  of  the  sheriff;  that  everything  was  done  by 
him  that  ought  to  have  been  done ;  and  that  during  the  custody 
of  the  law  the  property  was  really  safer  from  fire  than  before ;  and 
secondly,  that  the  fire  was  altogether  independent  of  the  circum- 
stances of  the  levy.  You  will  apply  the  legal  principle  I  have  stated  to 
the  facts  in  proof.  If,  then,  you  think  there  was  not  such  an  increase 
of  risk  in  fact  as  to  vitiate  the  policy,  the  concluding  question  is  pre- 
sented, as  to  estimating  the  loss.  The  contract  is  one  of  indemnity  ; 
it  is  that  fully  and  fairly  ;  *and  to  be  so  interpreted  for  both  r*4qo 
parties ;  it  is  no  more ;  it  is  no  less.  The  language  of  the  policy  I 
is,  that  the  insured  'shall  within  thirty  days  after  certain  proofs  made 
furnish  the  insured  with  a  like  quantity  of  any  or  all  of  the  said 
goods,  and  of  the  same  quality,  or  make  good  the  damage  or  loss  by 
paying  therefor.'  The  contract  refers  to  thirty  days  after  proofs 
furnished  ;  here,  to  thirty  days  after  October  28,  1831 :  and  it 
also  clearly  has  reference  to  the  place  in  which  the  goods  were  lost. 
And  as,  in  this  case  the  company  did  not  furnish  the  insured  with 
a  like  stock,  the  only  rule  to  be  observed  is,  to  ascertain  what  sum 
of  money  would,  if  paid  to  the  insured  at  Florence,  Alabama, 
within  thirty  days  from  October  28,  1831,  have  been  equivalent  to 
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the  damage  or  loss  sustained ;  or  what  sum  of  money  would  have 
enabled  him  to  have  purchased  a  similar  stock  and  thus  reinstated 
himself.  All  notions  of  prospective  profits  to  be  earned  in  a  year 
or  two,  by  skill,  labor  and  time,  are  excluded  and  inadmissible  ; 
they  might  have  been  the  subject  of  insurance,  but  by  a  different  form 
of  contract.  The  next  estimate  furnished  by  the  plaintiff  is  the 
amount  of  the  inventory  of  the  plaintiff,  and  an  appraisement  made 
since  the  fire,  predicated  on  the  cost  at  Philadelphia,  with  10  per 
cent,  carriage,  and  interest  thereon.  A  third  mode  of  estimating 
the  loss  is  founded  on  the  testimony  of  Mr.  Lindsay,  and  insisted 
on  by  the  plaintiff,  viz.,  a  new  stock,  selected  at  Philadelphia, 
would  sell  at  Florence  for  cost,  carriage  and  sixteen  and  two-thirds 
per  cent,  advance  on  credit,  allowing  five  per  cent,  to  cover  bad 
debts.  This  is  what  such  a  stock  would  bring  ;  but  still  leaves  the 
question  unaffected,  what  could  the  plaintiff  buy  for  ?  The  same 
intelligent  witness  says,  that  at  Nashville,  the  plaintiff  could  have 
replaced  his  stock  at  cost,  carriage  and  sixteen  and  two-thirds 
per  cent,  on  Philadelphia  prices  ;  meaning  at  four  to  six  months 
credit  at  Nashville,  and  that  two  to  three  per  cent,  would  come 
off  for  cash.  As  to  the  sheriff's  sale,  the  witness  did  not  think 
the  stock  would  have  brought  first  cost  in  September  1881 — 
money  being  then  very  scarce.  The  same  if  no  market  existed 
at  Florence  to  buy  such  a  stock,  then  the  market  to  which  resort 
is  usually  had,  may  be  taken  into  view  by  the  jury,  to  enable  them 
to  make  an  estimate;  in  this  way  alone,  does  Nashville,  Phila- 
delphia, or  any  place  than  South  Florence  become  of  import- 
ance. The  jury  will  exclude  the  demand  of  the  plaintiff  for 
the  $80  premium ;  it  is  what  he  paid  to  enable  him  to  hold  the 
defendants  liable — the  consideration  of  the  contract ;  and  surely 
if  he  recovers  for  a  loss,  that  consideration  belongs  to  the  defend- 
ant. The  question  of  interest  alone  remains  to  be  settled.  It 
must  be  six  per  cent,  and  no  more ;  the  contract  was  made  here, 
and  the  plaintiff  must  have  contemplated  our  laws  at  the  time,  so 
far  as  interest  was  concerned.  If  the  contract  had  been  made  in 
Alabama,  another  rule  might  prevail;  a  higher  rate  of  interest  being 
there  allowed." 
404*1  *The  judge  added,  that  he  reserved  all  the  points  of  law 

^   for  the  consideration  of  the  whole  court. 
The  jury  found  for  the  plaintiff  $3685.92  ;    and  the   District 
Court  ordered  judgment  to  be  entered  on  the  verdict. 

A  writ  of  error  was  then  taken,  and  the  following  specifications 
of  error  were  filed : 

1.  That  the  judge  permitted  the  plaintiff  to  amend  his  declaration, 
by  adding  an  averment  of  his  interest  in  the  goods  destroyed  by 
fire,  after  the  evidence  was  closed  and  after  one  of  the  counsel 
for  the  defenant  had  summed  up. 
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2.  That  the  judge  charged  the  jury  that  the  levy  upon  the  goods 
of  the  plaintiff  and  the  possession  thereof  by  the  sheriff  at  the  time 
of  the  fire,  did  not  in  law  amount  to  such  a  change  in  the  property 
in  the  goods  as  to  annul  the  policy. 

3.  That  the  judge  charged  the  jury  that  the  said  levy  and  pos- 
session did  not  constitute  a  sufficient  defence  to  the  claim  of  the 
plaintiff. 

4.  That  the  judge  charged  the  jury,  that  to  increase  the  risk  so  as 
to  discharge  the  liability  of  the  defendants,  the  conduct  of  the  sheriff 
must  have  been  unusual  and  extraordinary. 

5.  Because   the   attention   of    the  jury  was   withdrawn    from 
the   merits   of    the  case,    and   directed    to    a    wrong   point   and 
one  not  made  on  either  side  in  argument,  by  raising  the  question 
of   the    conduct   of  the  sheriff — whether  extraordinary  or  other- 
wise. 

6.  Because  the  levy  and  proceedings  under   the   sheriff's  levy 
varied  the  risk  from  that  which  the  parties  contemplated  at  the  time 
of  the  insurance,  and  thus  prevented  a  continuance  of  the  liability 
of  the  defendants  ;  and  that  point  should  have  been  so  decided  by 
the  court. 

7.  That  the  court,  if  it  did  not  decide  that  the  facts  given  in 
evidence,   prevented  a  continuance  of  the  risk  assured,  should  at 
least    have    submitted  that  circumstance  for  the  decision  of  the 
jury. 

8.  That  the  judge  erred  in  treating  a  sheriff's  levy,  when  con- 
ducted in  the  usual  manner,  as  an  incident  to  ownership  which 
might  be  regarded  as  contemplated  by  an  underwriter  in  effecting 
insurance. 

Mr.  T.  I.  Wharton,  for  the  plaintiff  in  error. 

1.  The  amendment  of  the  declaration  ought  not  to  have  been 
*admitted.     It  was  too  late  after  the  counsel  had  spoken.   r=MQr 
If  the  words  of  the  act  "  on  the  trial "  are  supposed  to  allow  it,   *- 

an  amendment  ought  to  be  admitted  after  the  charge,  and  at  any 
time  before  the  verdict  is  given. 

2.  The  exceptions   to   the   charge   raise   a   question   which   is 
believed  not  to  have  been  decided,  viz.,  the  effect  upon  the  con- 
tract of  insurance,  of  a  levy  by  a  sheriff,   accompanied    with  an 
actual  change  of  the  possession  and  custody  of  the  goods.     We 
contend  that  there  was  such  a  change  of  the  property  in  the  goods, 
as  to  avoid  the  contract.     Insurance  is  a  personal  contract  entered 
into  on  the  faith  of  the  insured  continuing  the  owner,  and  having 
an  interest  to  preserve  the  goods ;  and  does  not  follow  the  goods 
into  other  hands.     Lynch  v.  Dalzell,  4  Br.  P.  C.  431 ;  Sadlers  Co. 
v.  Badcock,  2  Atk.  554  ;  Carroll  v.  Boston  Ins.  Co.,  8  Mass.  515; 
Then  the  authorities  show,  that  by  the  levy  and  other  proceedings, 
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the  property  was  changed.  Watson  on  Sheriff  175,  and  the  cases 
there  cited.  Rorke  v.  Dayrell,  4  Term  Rep.  402  ;  Payne  v.  Drew, 
4  East  522  ;  Fontaine  v.  Phoenix  Ins.  Co.,  11  Johns.  293.  It  will 
he  said  that  the  sheriff  has  only  a  special  or  qualified  property  in 
the  goods ;  but  the  answer  is,  that  such  a  change  of  property  alters 
the  contract ;  as  it  makes  the  property,  if  any  remains  in  the 
insured,  different  from  what  it  was.  The  provision  for  "assigns" 
in  the  policy,  does  not  extend  to  the  sheriff.  Platt  on  Covenants 
525.  At  all  events,  there  was  a  change  of  possession  which  in- 
creased the  risk.  It  is  like  a  deviation  in  marine  insurances, 
which  is  said  to  comprehend  "  every  act  of  the  assured  or  his  agents 
which  without  necessity  or  just  cause  increases  or  changes  the  risks 
included  in  the  policy."  1  Phillips  on  Ins.  179,  181.  The  differ- 
ence between  the  possession  of  goods  by  the  owner  and  a  stranger 
is  very  material.  The  evidence  shows  that  here  was  an  actual 
increase  of  the  risk  by  the  conduct  of  the  sheriff,  who  nailed  up 
the  windows  and  went  out  of  town  with  the  key.  If  he  had  removed 
the  goods,  there  would  certainly  have  been  an  end  of  the  contract. 
How  does  it  alter  the  case,  that  they  were  impounded  on  the 
premises  ?  Roget  v.  Thurston,  2  Johns.  Cas.  248.  Besides,  if  any 
one  is  entitled  to  recover  for  the  loss  of  these  goods,  it  is  the  sheriff, 
for  the  benefit  of  the  execution  creditors.  The  title  of  Findlay 
was  at  least  suspended,  until  he  had  paid  the  execution  creditors. 

Mr.  Meredith  and  Mr.  Williams,  for  the  defendant  in  error. 

[On  the  subject  of  the  amendment  of  the  declaration  the  court 
declined  hearing  the  counsel. J 

There  is  but  one  question  then  in  the  case,  viz.,  whether  there 
was  such  a  change  of  property  here  as  avoided  the  insurance  ? 
There  is  nothing  in  the  policy  to  show  that  Findlay  was  to  remain 
in  possession.  The  goods  were  to  be  in  a  country  store.  It  does 
not  follow  that  the  store  was  to  be  occupied  or  kept  open  all 
*4°/fil  ^e  ^me>  Suppose  *that  Findlay  had  had  three  or  four 
-"  stores,  as  sometimes  happens,  his  personal  care  and  superin- 
tendence of  all  could  not  have  been  expected.  The  provision  as  to 
trustees  is  inapplicable  from  its  terms.  In  this  case  the  jury  have 
found  that  there  was  no  increase  of  risk.  The  ordinary  proceeding 
on  a  levy  here,  is  to  impound  the  goods  on  the  premises,  and  to 
put  a  man  in  charge.  Certainly  there  is  no  increased  risk  in  merely 
shutting  up  the  store  ;  and  fastening  it  had  the  effect  of  keeping 
out  incendiaries,  without  preventing  the  ingress  of  persons  disposed 
to  extinguish  an  accidental  fire.  The  property  was  not  divested 
out  of  the  defendant  in  the  execution,  by  the  seizure.  Watson  on 
Sheriff  190 ;  Wilbraham  v.  Shaw,  2  Williams's  Saund.  47  ;  Yel- 
verton  44  ;  Dyer  99  a,  67  b.;  1  Brownlow  41 ;  Waller  v.  Twee- 
dale,  Noy's  Rep.  107 ;  Lefans  v.  Moregreen,  1  Keble  655;  2  Eq. 
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Cas.  Abr.  380,  pi.  14 ;  Davis  v.  Richmond,  14  Mass.  Rep.  475 ; 
Thurston  v.  Mills,  16  East  254,  274,  278 ;  Blake  v.  Shaw,  7  Mass. 
506  ;  Ludden  v.  Leavitt,  9  Id.  105.  The  authorities  show  that 
there  must  be  an  insurable  interest ;  but  there  is  no  case  which 
proves  that  the  goods  must  remain  under  a  particular  superintend- 
ence. Upon  the  argument  on  the  other  side,  what  would  be  the 
situation  of  the  owner  of  a  house  who  changes  his  tenant  ?  In  the 
case  of  a  mortgagor  it  has  been  held  that  he  is  entitled  to  recover. 
In  3  Bos.  &  Pul.  75 ;  s.  c.  5  Bos.  &  Pul.  268,  is  the  case  of  a  ship 
in  the  possession  of  captors.  Rider  v.  Ocean  Ins.,  20  Pick.  259 ; 
Col.  Ins.  Co.  v.  Lawrence,  2  Peters  25 ;  Stetson  v.  Mass.  Fire  Ins. 
Co.,  4  Mass.  330 ;  Gordon  v.  Mass.  Fire  Ins.  Co.,  2  Pick.  249 ; 
Strong  v.  Manufacturing  Ins.  Co.,  10  Id.  40  ;  Jennings  v.  Penn. 
Ins.  Co..  4  Binn.  251 ;  Reed  v.  Cole,  3  Burr.  1512  ;  Wells  v. 
Philada.  Ins.  Co.,  9  S.  &  R.  103 ;  Smith  v.  Maplenack,  1  Term. 
Rep.  445 ;  Lock  v.  N.  A.  Ins.  Co.,  13  Mass.  61 ;  Brick  v.  Chesa- 
peake Ins.  Co.,  1  Peters  151  ;  Russell  v.  Union  Ins.  Co.,  4  Dall. 
421  ;  s.  c.  1  Wash.  C.  C.  Rep.  409  ;  Carruthers  v.  Sheddon,  6 
Taunt.  14;  IE.  C.  L.  R.  293;  Ocean  Ins.  Co.  v.  Polleys,  13  Peters 
157  ;  1  Sumner  434.  A  sale  on  execution  is  not  a  forfeiture.  1 
Phillips  on  Ins.  419 ;  Lane  v.  Ins.  Co.,  3  Fairfield  44 ;  Graves  v. 
Boston  Ins.  Co.,  2  Cranch  419 ;  Lawrence  v.  Sebor,  2  Caines  203 ; 
Green  v.  Reynolds,  2  Johns.  Rep.  209 ;  Lawrence  v-  Vanhorn,  1 
Caines  276 ;  Toppan  v.  Atkinson,  2  Mass.  365  ;  Murrav  v.  Col. 
Ins.  Co.,  11  Johns.  302;  Oliver  v.  Green,  3  Mass.  133;  Williams 
v.  Smith,  2  Caines  19;  Fairclaim  v.  Shamtitle,  3  Burr.  1300; 
Frieslander  v.  Ins.  Co.,  1  Moo.  &  R.  171 ;  Hibbart  v.  Carter,  1 
Term  Rep.  745.  A  subsequent  alteration  in  the  nature  of  the 
interest  does  not  affect  the  policy.  Etna  Ins.  Co.  v.  Tyler,  16 
Wend.  397.  Here  Findlay  had  a  right  to  redeem,  and  had  there- 
fore an  insurable  interest ;  and  if  the  case  of  Curry  v.  Common- 
wealth Ins.  Co.,  10  Pick.  542,  be  law,  he  was  not  bound  to  give 
notice.  Roberts  v.  Tradesmen's  Ins.  Co.,  17  Wend.;  Ellis  on 
Insurance  38. 

Mr.  J.  R.  Ingersoll,  in  reply. 

*This  is  not  a  question  of  insurable  interest,  but  of  a 
change  of  interest  and  risk  produced  by  extrinsic  circum- 
stances.  The  description  of  the  risk  in  the  policy  would  not  sus- 
tain the  right  to  recover  if  the  seizure  had  actually  taken  place  at 
the  date  of  the  policy.  The  interest  of  the  assured  to  preserve 
and  protect  the  goods,  is  an  essential  element  in  the  contract. 
Here  the  interest  of  the  assured  was  that  the  goods  should  be  de- 
stroyed. Wager  policies  are  not  lawful  in  Pennsylvania.  This 
was  not  a  country  store  at  the  time  of  the  fire,  but  a  sheriff's  lock- 
up-house. The  underwriters  had  a  right  to  calculate  upon  an  ebb, 
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as  well  as  flow,  of  the  goods.  They  were  not  to  be  fastened  up. 
The  execution  was  not  altogether  in  invitum,  if  judgment  was  con- 
fessed. It  was  necessary  to  aver  interest  in  the  assured.  Hughes 
on  Ins.  20,  21 ;  Hammond  on  Ins.  113.  Generally,  where  there 
is  access  to  goods,  some  are  saved.  Here  there  was  not  salvage  to 
the  value  of  a  farthing.  A  man  may  insure  goods  under  execu- 
tion, but  he  must  so  describe  them.  In  Lane  v.  Ins.  Co.,  3  Fair- 
field  48,  a  levy  is  spoken  of  as  defeating  an  insurance.  Berry  v. 
Smith,  3  Wash.  C.  C.  Rep.  60 ;  Doe  v.  Lanning,  4  Campbell  76. 
The  risk  was  necessarily  increased  here.  The  learned  judge  of  the 
District  Court  left  nothing  to  the  jury  but  the  question  of  extraor- 
dinary risk.  A  proper  use  of  the  goods  by  the  sheriff  was  im- 
proper as  respects  the  insurers ;  and  if  there  is  any  difference  in 
the  kind  of  risk,  the  insurers  have  a  right  to  judge  for  themselves 
whether  they  will  continue  liable. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned,  which  is  an  exception 
to  the  opinion  of  the  court  below,  in  permitting  the  plaintiff  to 
amend  his  declaration,  cannot  be  sustained.  By  the  act  of  21st 
of  March  1806,  it  was  made  the  imperative  duty  of  the  court, 
either  on  or  before  the  trial  of  the  cause,  to  permit  the  plaintiff  to 
amend  any  informality  in  his  declaration,  or  the  defendant  any  in- 
formality in  his  plea,  which  may  affect  the  merits  of  the  case. 
The  only  objection  made  to  the  court's. allowing  the  amendment  to 
be  made  here  is,  that  it  was  too  late.  But,  according  to  the  ex- 
press terms  of  the  act,  it  cannot  be  said  to  be  too  late,  if  it  be  done 
at  any  time  on  the  trial;  that  is,  before  the  close  of  it.  The 
amendment  then,  as  it  appears,  having  been  permitted  while  the 
counsel  were  engaged  in  arguing  the  cause  before  the  court  and 
jury,  was  certainly  made  on  the  trial  of  the  cause,  and  therefore 
within  the  time  allowed  by  the  act. 

The  remaining  errors  present  but  one  question  ;  and  that  is, 
whether  the  mere  seizure  of  the  goods  by  the  sheriff  under  the 
execution  in  his  hands  against  the  assured,  and  closing  of  the 
window  shutters  and  locking  of  the  doors  of  the  house  in  which 
they  were  found,  and  were  to  be  kept  according  to  the  terms  of  the 
*4°/81  P°licy  °f  ""insurance,  without  any  change  of  their  situation 
J  or  removal  of  them  thence  being  made  whatever,  is  sufficient 
to  discharge  the  underwriters  ? 

That  the  policy  was  good,  and  covered  the  goods  up  to  the  time 
of  their  seizure  by  the  sheriff,  is  not  denied ;  but  it  is  argued,  that 
as  the  policy  of  insurance  operates  only  in  favor  of  the  assured 
personally,  and  not  on  the  goods,  so  as  to  accompany  a  transfer  of 
the  right  of  property  in  them,  and  as  the  assured  must  have  the 
same  interest  or  right  in  them  at  the  time  of  the  loss  that  he  had 
1  See  2  Whart.  159. 
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at  the  time  of  obtaining  the  policy,  the  seizure  of  them  by  the 
sheriff,  which,  as  it  is  alleged,  divested  the  assured  of  the  right  of 
property  in  the  goods,  as  well  as  of  the  right  of  possession  to  them, 
released  the  underwriters  from  all  obligation  arising  out  of  the 
policy.  That  the  policy  is  not  assignable,  so  as  to  follow  or  accom- 
pany a  transfer  of  the  right  or  interest,  which  the  assured  had  in 
the  goods  at  the  time  it  was  subscribed,  may  be  admitted ;  but  it 
cannot  be  admitted  that  the  assured  must  have,  at  the  time  of  the 
loss,  the  same  interest  in  the  goods  that  he  had  at  the  time  of  pro- 
curing the  policy,  in  order  to  entitle  him  to  claim  for  a  loss  actually 
sustained  by  a  peril  insured  against.  The  legal  adjudications  on 
this  point  show  the  rule  to  be  otherwise,  and  that  he  may  recover 
on  the  policy  for  the  loss  of  a  diminished  interest.  Stetson  v. 
Mass.  Mutual  Ins.  Co.,  4  Mass.  330 ;  Gordon  v.  Mass  Mutual  Ins. 
Co.,  2  Pick.  249;  Reed  v.  Cole,  3  Burr  1512;  Strong  v.  Man. 
Ins.  Co.,  10  Pick.  40. 

Neither  can  it  be  admitted  that  the  seizure  of  the  goods  in  this 
case  divested  the  assured  of  his  whole  and  entire  interest  and 
right  in  the  goods.  He  still  retained  the  general  right  of  pro- 
perty in  them,  notwithstanding  the  seizure  by  the  sheriff.  The 
most  that  the  sheriff  acquired  thereby,  was  the  possession,  and  a 
special  or  qualified  right  of  property.  Wilbraham  v.  Snow,  2 
Saund.  47 ;  s.  c.  1  Sid.  438 ;  1  Ventr.  52 ;  1  Lev.  282 ;  1  Mod. 
30 ;  Clerk  v.  Withers,  6  Mod.  290.  The  right  of  the  sheriff  by 
virtue  of  the  seizure  is  defeasible ;  and  hence,  I  take  it,  that  it  is 
his  duty  to  release  and  give  up  the  goods  to  the  defendant  in 
the  execution,  upon  a  tender  of  the  debt  and  damage,  or  dam- 
ages, as  the  case  may  be,  together  with  the  costs,  being  made  to 
him  ;  so  that  until  the  goods  are  actually  sold  by  the  sheriff,  the 
defendant  has  the  right  to  redeem  them,  in  order  to  prevent  a 
further  accumulation  of  costs  and  a  loss  by  the  sale  of  them  for 
prices  under  their  real  value.  The  act  of  assembly  of  the  22d  of 
February  1821,  regulating  the  fees  to  be  received  by  sheriffs  in 
such  case,  indicates  this  principle  pretty  clearly.  But  the  conse- 
quence of  the  goods  being  destroyed  in  this  case  by  fire  after  the 
seizure,  and  before  a  sale  could  be  made  of  them  by  the  sheriff, 
without  any  default  on  his  part,  goes  to  show,  to  demonstration,  as 
it  were,  the  extent  of  the  interest  which  the  assured  still  continued 
to  have  in  their  being  preserved  from  such  destruction,  or  other- 
wise in  being  indemnified  under  the  policy  for  the  loss  occasional 
thereby  *to  him.  It  will  not  admit  of  a  question,  I  appre-  r+^nq 
hend,  that  the  destruction  of  the  goods  by  the  fire  must  be  ^ 
his  loss,  unless  he  can  obtain  remuneration  from  the  insurers  upon 
the  policy.  Indeed  there  is  no  other  upon  whom  it  could  possibly 
be  made  to  fall,  except  the  sheriff  or  the  plaintiffs  in  the  execution. 
As  to  the  sheriff,  it  will  scarcely  be  claimed  that  he  is  answerable, 
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unless  he  failed  to  use  ordinary  diligence  in  taking  care  of  and 
preserving  the  goods  ;  for  he  can  only  be  considered  a  bailee  at 
most  for  compensation,  and  therefore  responsible  only  for  ordinary 
negligence.  Story  on  Bail.  96,  pi.  130,  page  263,  pi.  398.  That 
he  was  guilty  of  such  negligence,  or  did  not  use  ordinary  diligence, 
is  not  pretended.  And  as  to  the  plaintiffs  in  the  execution,  it 
must  be  admitted  that  they  are  innocent  and  free  from  all  blame 
whatever.  The  only  person  therefore  connected  with  the  goods 
taken  in  execution  and  destroyed  by  the  fire,  that  appears  to  have 
been  in  default,  is  the  assured,  the  defendant  in  the  execution  ; 
and  he  doubtless  is  so,  because  he  did  not  long  before  pay  to  the 
plaintiffs  the  debt  for  which  the  goods  were  taken  in  execution. 
Hence  the  plaintiffs  having  failed,  without  any  default  on  their  part, 
or  that  of  the  sheriff,  to  derive  any  benefit  or  satisfaction  for  their 
debt,  from  the  goods  of  their  debtor  having  been  taken  in  execu- 
tion, it  would  appear  to  be  just  and  reasonable  that  the  assured 
should  still  be  held  liable  upon  the  judgment  against  him  to  pay 
the  debt  for  which  his  goods  were  taken  in  execution.  Under  this 
view,  his  interest  in  the  policy  was  as  great  at  the  time  of  the  loss 
of  the  goods  by  fire  as  at  any  time  before.  Consequently  he  is 
entitled  to  recover  upon  the  policy,  unless  from  the  evidence  given 
on  the  trial,  the  jury  could  have  found,  from  the  seizure  of  the 
goods  by  the  sheriff,  and  his  conduct  in  regard  to  them,  that  the 
risk  had  been  materially  increased.  We  are  satisfied,  however,  that 
none  of  the  evidence  given  tended  to  prove  anything  of  the  sort ; 
and  without  evidence  tending  to  prove  it,  the  court  would  have 
erred,  had  it  referred  such  a  question,  as  a  matter  of  fact,  to  the 
jury,  to  be  decided  by  them.  From  the  evidence,  it  appears  with- 
out any  contradiction  whatever,  that  the  goods  remained  precisely 
in  the  same  situation  after  the  seizure  that  they  were  in  before, 
when  it  is  admitted  that  they  were  covered  and  protected  by  the 
policy.  But  it  is  said  that  the  sheriff,  after  making  the  seizure, 
fastened  down  the  windows,  closed  the  window-shutters,  and  locked 
the  doors  of  the  store-houses,  containing  the  goods,  and  having 
done  this  took  and  kept  the  keys  in  his  own  possession.  The  fire, 
it  must  be  observed,  happened  in  the  night,  long  after  the  usual 
time  of  closing  stores  and  ceasing  to  do  business  in  them,  indeed 
after  all  the  citizens  had  gone  to  bed  ;  so  that  the  store- houses 
were  really  in  the  same  situation,  at  the  time  of  the  fire,  that  they 
doubtless  would  and  ought  to  have  been,  had  no  seizure  been  made. 
The  circumstance  of  the  sheriff's  having  the  keys,  and  being  out 

*c>001  °^  *ne  P^ace  a*  tae  ^me  °f  tne  ^re'  is  immaterial,  because 
'  it  had  nothing  to  do  with  producing  *the  fire,  and  could  not 
in  the  least  degree  prevent  the  goods  from  being  destroyed  by,  or 
saved  from  it ;  for  the  doors  could  have  been  forced  open,  had  it 
been  thought  that  it  would  have  availed  anything,  in  as  short  a  time 


1841.]  OF  PENNSYLVANIA.  500 

[Franklin  Fire  Ins.  Co.  e.  Findlay."] 

without  the  keys,  as  they  could  have  been  opened  by  the  use  of 
them.  Findlay,  the  assured,  was  present  at  the  fire,  and  having 
the  same  interest  in  the  goods  to  save  them  from  being  destroyed 
that  he  ever  had,  must  be  presumed  to  have  done  all  that  he  would, 
had  the  seizure  not  taken  place.  There  is  not  therefore  any  ground, 
BO  far  as  the  evidence  goes,  upon  which  any  increase  of  risk  can 
well  be  imagined.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

Cited  by  counsel,  7  Barr  228,  434 ;  4  Casey  239  ;  6  P.  F.  Smith  188  ;  8  Id. 
421. 

||  An  assured  conveyed  the  insured  property  before  a  fire,  taking  a  pur- 
chase-money judgment,  and  retained  the  policy.  Held,  he  had  no  interest 
in  the  property  at  the  time  of  the  fire :  Greremeyer  v.  Ins.  Co.,  12  Smith  340 ; 
but  see  Caley  v.  Hoopes,  5  Norris  493.  When  the  general  property,  coupled 
with  possession  of  the  insured  personalty,  remains  in  the  assured,  the  exist- 
ence of  a  qualified  right  in  a  third  party,  will  not  avoid  a  policy  under  a 
clause  stipulating  for  the  "  entire,  unconditional  and  sole  ownership"  of 
the  property  by  the  assured :  Kronk  ».  Birmingham  Ins.  Co.,  10  Norris  300, 
s.  c.  8  W.N.  C.  53.U 
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Marseilles  and  Another  against  Kerr. 

IN   ERROR. 

Where  the  defendant,  a  tenant  for  years,  left  the  premises  in  the  middle 
of  the  year,  and  sent  the  key  to  the  landlord,  who  gave  notice  to  the  tenant 
that  he  should  continue  to  hold  him  liable  for  the  rent,  and  then  the  landlord 
took  possession  and  offered  the  house  to  let;  it  was  held  that  he  might 
recover  from  the  defendant  in  an  action  for  use  and  occupation,  the  amount 
of  rent  that  accrued  between  the  time  of  his  leaving  the  house  and  the  time 
that  it  was  again  rented. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

*  James  Kerr  brought  an  action  on  the  case  against  Peter  r^cn-i 
Marseilles  and  James  S.  Martin,  partners  under  the  firm  of  I 
Marseilles  &  Martin,  and  declared  in  assumpsit  for  the  use  and  oc- 
cupation of  a  certain  warehouse  in  the  city  of  Philadelphia. 

At  the  trial  before  Stroud,  J.,  on  the  1st  of  May  1840,  the 
plaintiff  claimed  for  one-quarter  and  seven  days  rent,  at  the  rate 
of  $600  a  quarter;  and  proved  by  the  admission  of  the  defend- 
ants that  they  had  taken  the  store  from  him  for  one  year,  from 
the  22d  of  April  1837,  at  the  rent  of  $2400  per  annum,  payable 
quarterly. 

The  defendants  produced  as  a  witness  one  William  Burton,  who 
testified  as  follows : 
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"I  was  book-keeper  and  clerk  of  Marseilles  &  Martin,  in  1836 
and  also  in  1837.  We  finally  got  out  of  Mr.  Kerr's  store  in 
Market  street,  on  Saturday,  October  21st  1837 ;  there  were  none 
of  our  goods  in  that  store  after  that  time.  I  went  on  the  morning 
of  that  day,  (Saturday),  with  the  receipt-book  and  money  to  pay 
him  the  rent,  taking  the  key  with  me ;  I  did  not  find  him  at  home, 
until  near  ten  o'clock  ;  I  then  met  him  in  the  street,  at  the  door ; 
I  told  him  that  I  called  to  pay  him  the  rent,  give  him  the  key,  and 
get  the  receipt  for  it.  Mr.  Kerr  said  that  he  would  not  attend  to 
it  that  night,  and  would  not  receive  the  rent  until  it  was  due,  and 
went  in  and  shut  the  door.  On  Monday  morning,  I  called  again ; 
I  paid  him  the  money,  and  he  wrote  the  receipt ;  I  laid  the  key 
down  on  the  table ;  he  took  the  key  and  forced  it  into  my  breast ; 
I  opened  my  coat  and  the  key  fell  on  the  floor ;  he  altered  the 
receipt  as  it  appears  in  the  book,  from  the  22d  to  the  23d.  This 
was  8  o'clock  A.  M. ;  I  said  to  him,  I  suppose  if  I  had  called  yes- 
terday, being  Sunday,  you  would  not  have  received  the  rent;  Mr. 
Kerr  said  that  it  was  due  on  the  22d ;  he  said  no,  he  would  not 
have  received  it  on  Sunday ;  I  left  the  key  lying  on  the  floor,  and 
came  away.  Mr.  Kerr  said  he  would  not  receive  the  key.  In  the 
course  of  a  few  days  I  saw  a  bill  on  the  store :  it  was  to  let ;  Mar- 
seilles &  Martin  had  nothing  to  do  with  that  store  from  the 
Saturday  when  they  moved,  and  when  I  paid  the  rent  on  Monday 
and  left  the  key  with  Mr.  Kerr;  they  never  occupied  it  from 
Saturday,  October  21st  1837."  Cross-examined. — "  I  called  with 
the  rent  and  key  on  Saturday,  on  Mr.  Kerr ;  I  did  not  oifer  the 
key  until  I  had  paid  the  rent,  and  got  the  receipt." 

The  following  letters  from  the  plaintiff  to  the  defendants  were 
put  in : 

"  Philadelphia,  23d  October  1837. 

Gentlemen — Your  agent  this  morning,  contrary  to  my  directions 
and  against  my  consent,  left  in  my  entry  the  key  of  the  house  and 
store  No.  122  Market  stret,  leased  by  me  to  you  for  one  year,  at 
the  rate  of  $2400  per  annum,  payable  quarterly. 
*f>021  *The  key  will  be  tendered  to  you  by  the  bearer,  and  if 
}  J  you  refuse  to  receive  it,  it  will  be  at  your  own  risk  and 
costs." 

"Philadelphia,  24th  October  1837. 

Gentlemen — I  yesterday  tendered  you  the  key  of  the  store  and 
house  No.  122  Market  street,  and  you  refused  to  receive  it.  I 
might  now  leave  the  premises  unoccupied,  and  hold  you  liable  for 
the  whole  loss;  but  I  am  unwilling  to  expose  you  to  any  injury 
that  may  be  avoided. 

I  shall,  therefore,  on  your  account  and  at  your  risk,  make  every 
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endeavor  to  lease  the  premises  on  the  best  terras  that  can  be  ob- 
tained, and  hold  you  liable  for  any  deficiency  that  may  arise." 

The  evidence  being  closed,  the  defendants'  counsel  requested  the 
court  to  charge  the  jury, 

"  That  the  plaintiff"  having  declared  for  use  and  occupation,  and 
the  proof  being  that  they  did  not  use  and  occupy  it :  that  if  the 
plaintiff  could  recover  at  all,  he  could  not  recover  in  this  form  of 
action,  but  must  recover  for  breach  of  contract." 

Whereupon,  the  learned  judge  charged  the  jury  as  follows : 

"The  plaintiff  alleges  that  on  the  22d  of  April  1837,  he  let  the 
store  to  the  defendants  for  a  year :  and  it  is  admitted  by  the  defend- 
ants that  they  occupied  it  for  two  quarters.  The  plaintiffs  receipts 
for  these  two  quarters — $600  for  each — have  been  read  in  evi- 
dence. Mr.  Woodward  says,  Mr.  Marseilles,  one  of  the  defendants, 
told  him  at  the  store  which  he  was  then  occupying,  that  they  had 
rented  it  of  Mr.  Kerr  for  one  year,  at  all  risks;  that  they  had  a 
right  to  keep  it  for  one  year.  On  the  21st  of  October,  (being 
Saturday).  Mr.  Burton,  the  defendants'  clerk,  called  with  the  key 
to  pay  the  second  quarter's  rent.  Not  finding  the  plaintiff  at  his 
first  call,  he  went  a  second  time  in  the  evening,  and  waited  till 
about  ten  o'clock,  when  he  met  the  plaintiff  near  his  door,  and  told 
him  he  had  come  to  pay  the  rent  and  give  up  the  key.  The  plain- 
tiff declined  receiving  the  rent  then,  saying  it  was  not  due.  The 
witness  called  a  third  time,  (which  was  on  Monday  morning,  the 
23d  of  October),  when  the  rent  was  paid  and  a  receipt  given,  which 
was  in  evidence.  The  witness  says  he  then  laid  the  key  on  the 
table,  that  Mr.  Kerr  took  it  and  forced  it  into  his  breast,  and  that 
he,  the  witness,  opened  his  coat  and  the  key  fell  on  the  floor.  The 
key  was  left  on  the  floor,  Mr.  Kerr  saying  he  would  not  receive  it. 
This  witness  also  says,  that  the  defendants  moved  out  of  the  store 
on  the  21st  of  October  1837,  and  never  occupied  it  afterwards. 
None  of  their  goods,  however,  he  says  were  there  afterwards.  The 
defendants,  in  reference  to  this  part  of  the  testimony,  contend,  that 
if  they  are  liable  at  all  to  the  plaintiffs  for  anything  beyond  what 
they  have  paid,  they  *are  not  liable  in  this  form  of  action,  r*cnq 
which  is  for  use  and  occupation.  In  regard  to  this  point,  L 
I  say  to  you.  that  if  you  find  the  store  was  taken  for  a  year,  pay- 
able quarterly,  and  that  the  plaintiff  did  not  accept  the  key  when 
offered  by  the  defendants'  witness,  but  on  the  contrary,  refused  to 
receive  it,  and  did  occupy  the  store  during  the  third  quarter,  the 
plaintiff  may  recover  for  the  third  quarter,  with  interest  from  the 
time  when  it  was  payable." 

The  following  errors  were  assigned : 

1.  That  the  judge  erred  in  charging  that  the  plaintiff  could 
recover  in  this  form  of  action. 

6  WHARTON — 32 
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2.  That  the  judge  erred  in  charging  the  jury  that  the  plaintiff 
could  recover,  although  the  defendant  did  not  occupy  the  store  in 
the  third  quarter. 

Mr.  Jack,  for  the  plaintiff  in  error. 

There  is  but  a  single  point  in  this  case :  can  the  defendant  in 
error  recover  in  this  form  of  action  for  use  and  occupation,  where 
he  accepts  the  key,  takes  possession,  puts  a  bill  on  the  store  for 
rent — under  his  notice  to  plaintiffs  that  he  would  hold  them  liable 
for  the  rent  that  might  be  lost  by  their  non-occupancy,  and  where 
it  clearly  appears  that  the  plaintiffs  did  not  occupy  the  premises, 
directly  nor  indirectly,  nor  consent  to  be  liable  for  any  such  loss  ? 
The  plaintiffs  contend,  that  it  is  a  settled  point  that  where  the 
landlord  does  such  acts  as  these,  he  cannot  recover.  In  2  Coventry 
&  Hughes's  Digest,  p.  1454,  it  is  said,  "No  action  is  maintainable 
for  use  and  occupation  on  account  of  rent  due,  after  acceptance  of 
possession  by  the  landlord,  where  there  has  been  no  actual  posses- 
sion or  occupation."  1  Saund.  Rep.  176,  c,  note  m  ;  Whitehead 
v.  Clifford,  5  Taunt.  518 ;  1  E.  C.  L.  R.  173. 

Mr.  Randall,  contra. 

In  this  case,  the  defendants  below  took  the  premises  from  the 
plaintiff,  for  one  year,  from  the  22d  of  April  1837,  at  the  rent  of 
$2400  per  annum,  payable  quarterly.  They  occupied  the  premises 
six  months,  paid  the  rent,  and  attempted  to  force  the  key  upon  the 
plaintiff,  which  he  refused.  It  appeared  by  the  deposition  of 
George  Mulford,  that  the  plaintiff  notified  the  defendants  that  he 
would  put  a  bill  up  on  their  account,  and  at  their  risk.  The  prem- 
ises remained  unoccupied  during  the  whole  of  the  third,  and  part 
of  the  fourth  quarter.  At  the  suggestion  of  the  judge,  the  plaintiff 
restricted  his  claim  to  one  quarter,  ending  in  January  1838.  The 
ground  of  defence  on  the  evidence  was,  that  the  action  for  use  and 
occupation  could  not  be  maintained,  as  the  defendant  did  not 
actually  occupy  the  premises.  On  this  point  the  authorities  are 
clear.  In  Redpath  v.  Roberts,  3  Epinasse  N.  P.  Cases,  p.  225,  Lord 
Kenyon  ruled,  that  this  ^  action  for  use  and  occupation  will  lie, 
*^04.1  though  the  defendant  *was  not  in  possession,  and  the 
•1  plaintiff  had  put  up  a  bill  on  the  house  to  rent.  In  Mat- 
thews v.  Sowell,  8  Taunt.  276 ;  4  E.  C.  L.  R.  101,  the  court  lay 
down  the  same  rule.  In  2d  Wharton's  Selwyn's  Nisi  Prius  550, 
the  case  of  Miles  v.  Bottomly  is  cited,  where  this  doctrine  was  ruled 
by  Lord  Ellenborough  at  Nisi  Prius;  the  whole  authorities  are 
reviewed,  and  the  law  summed  up  in  favor  of  the  action.  In  Har- 
land  v.  Bromley,  1  Starkie  455;  2  E.  C.  L.  R.  467,  the  same 
doctrine  is  recognised.  In  Pinero  v.  Judson,  6  Bing.  206  j  19  E. 
C.  L.  R.  56,  the  case  cited  by  Judge  Stroud  on  the  trial,  the  court 
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adopt  the  same  rule.  In  Pennsylvania  the  authorities  are  equally 
clear.  In  Kenwood  v.  Cheeseman,  3  S.  &  R.  502,  the  court  say, 
"  This  action  is  founded  on  privity  of  contract,  not  privity  of 
estate"  In  McGunnagle  v.  Thornton,  10  S.  &  R.  251-3,  the 
court  fully  recognise,  on  the  ground  of  principle  and  precedent,  the 
doctrine  that  actual  possession  is  not  necessary  to  sustain  assumpsit 
for  use  and  occupation. 

ROGERS,  J.,  delivered  the  opinion  of  the  court. 

That  the  actual  occupation  of  the  premises  leased,  is  not  neces- 
sary to  support  an  action  of  assumpsit  for  use  and  occupation,  is 
ruled  in  McGunnagle  v.  Thornton,  10  S.  &  R.  251,  and  in  the 
other  cases  cited  at  the  bar.  This  action  depends  either  upon 
actual  occupation,  or  upon  an  occupation  which  the  defendant  might 
have  had  if  he  had  not  voluntarily  abstained  from  it.  Whitehead 
v.  Clifford,  5  Taunt.  518.  But  it  is  said  no  action  is  maintainable 
for  use  and  occupation,  on  account  of  rent  due,  after  acceptance  of 
possession  by  the  landlord,  where  there  has  been  no  actual  posses- 
sion or  occupation.  Coventry  &  Hughes's  Dig.  1454;  5  Taunt. 
518.  And  this  is  true,  because  from  the  time  of  unqualified  accept- 
ance of  the  possession,  the  contract  is  at  an  end.  But  is  that  the 
case  here  ?  The  landlord  accepts  the  key,  takes  possession,  puts  a 
bill  on  the  house  for  rent,  but  at  the  same  time  apprises  his  tenant 
that  he  still  holds  him  liable  for  the  rent.  This  was  for  the  benefit 
of  the  tenant ;  and  was  not  intended,  nor  can  it  have  the  effect,  to 
put  an  end  to  the  contract  and  discharge  him  from  rent.  Although 
the  tenant  did  not  actually  occupy  the  premises,  he  was  at  liberty 
to  do  so ;  and  is  therefore  liable  for  the  action. 

Judgment  affirmed. 

Cited  by  counsel,  2  Barr  144. 

||  The  taking  possession,  repairing,  &c  ,  a  house  by  a  landlord  on  its  sur- 
render by  the  tenant,  do  not  per  se  amount  to  an  acceptance  of  a  surrender 
of  the  term  :  Breuckman  ».  Twibill,  8  Norris  58,  s.  c.  7  W.  N.  C.  188.  Where 
the  landlord  notifies  the  tenant,  (who  is  tendering  a  surrender  and  leaving 
the  keys  during  the  term,)  that  he  will  hold  him  for  the  future  rent,  the  fact 
that  the  landlord  subsequently  leases  the  premises  to  another,  for  the  residue 
of  the  term,  with  notice  to  the  tenant,  does  not  raise  a  presumption  of  an 
acceptance  of  the  tendered  surrender ;  without  which  acceptance,  it  is  nil : 
Auer  v.  Penn;  3  Outer.  370,  s.  c.  1 1  W.  N.  C.  213.  In  Milling  v.  Becker,  15 
Norris  182,  it  was  held  that  a  landlord  not  assenting  to  a  surrender  is  not 
bound  to  re-rent  for  the  tenant's  benefit.  II 
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Eagle  and  Another  against  White  and  Others. 

IN   ERROR. 

The  defendants,  who  were  common  carriers  on  the  railroad  from  Philadel- 
phia to  Columbia,  undertook  to  carry  certain  boxes  of  goods  belonging  to  the 
plaintiffs  from  Philadelphia  to  Columbia.  The  cars  arrived  at  the  latter  place 
about  sundown  on  a  Saturday  evening,  and  by  direction  of  the  plaintiffs  were 
placed  on  a  sideling.  The  plaintiffs  declined  receiving  the  goods  that  even- 
ing, on  the  ground  that  it  was  too  late  ;  whereupon  the  agent  of  the  defend- 
ants left  the  cars  on  the  sideling,  taking  with  him  the  keys  of  the  padlocks 
with  which  the  cars  were  fastened,  and  promised  to  return  on  Monday 
morning.  The  cars  remained  in  this  situation  until  Monday  morning,  when 
they  were  opened  by  the  plaintiffs  by  means  of  a  key  which  fitted  the  lock  ; 
and  on  examination  it  was  discovered  that  one  of  the  boxes  had  been  opened 
and  the  contents  carried  away  :  Held,  that  the  defendants  were  liable  to  the 
plaintiffs  for  the  value  of  the  goods  lost.1  [HUSTON,  J.,  dissenting.] 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
Stephen  F.  Eagle  and  William  Hessin,  trading  under  the  firm  of 
Eagle  &  Co.,  against  John  White,  Jesse  White  and  George  Emer- 
ick,  trading  as  J.  &  J.  White  &  Co. 

The  action  was  against  the  defendants,  as  common  carriers,  for 
not  delivering  a  box  of  merchandise,  valued  at  $417,  which  the 
defendants  for  a  certain  freight  undertook  to  carry  from  the  city 
of  Philadelphia  to  Columbia,  in  Lancaster  county.  The  defend- 
ants were  "  forwarding  merchants,"  and  their  business  was  to  for- 
ward goods  in  cars  on  the  Philadelphia  and  Columbia  Railroad. 
*^0fi~l  ^n  ^e  *r*a^  Def°re  P^tti t,  (President),  the  plaintiffs  gave 
-"  in  ^evidence  a  receipt,  signed  by  the  defendants,  for  certain 
boxes  of  goods  marked  "Eagle  &  Co.,  Columbia."  And  a  bill  of 
lading  from  J.  &  J.  White  &  Co.,  for  Eagle  &  Co.,  Columbia ;  4 
boxes  marked  357,  150,  448,  445 ;  5  trunks,  4  barrels,  &c. 

The  plaintiffs  then  called  James  Wright,  a  witness,  who  testified 
that  all  the  boxes  except  the  one  marked  445,  were  received.  The 
witness  proceeded  :  "  The  cars  containing  these  goods  arrived  on 

1  ||  Rogers,  J.,  in  delivering  the  opinion  of  this  court  (reversing)  on  pp. 
*51H,  519,  says  iu  substance,  that  the  court  below,  in  effect,  instructed  a 
verdict  for  the  defendant,  on  the  grounds  that  the  interference  of  the  plain- 
tiff prevented  a  delivery,  and  that  the  consignee  took  charge  of  the  goods 
before  they  reached  their  final  destination  ;  and  further  says  *519,  "  I  agree 
that  if  a  carrier  is  prevented  by  the  owner  from  performing  his  contract,  or 
if  the  owner  takes  charge  of  the  goods  before  their  arrival  at  their  place  of 
destination,  his  responsibilily  as  carrier  ceases ;  but  I  cannot  admit  that 
there  is  any  evidence  in  the  case,  from  which  the  jury  should  be  permitted 
to  make  any  such  inference."  || 
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Saturday  evening ;  I  don't  know  what  time  in  the  evening ;  we 
opened  the  cars  on  Monday  morning;  between  8  and  9  o'clock  in 
the  morning  on  Monday  after  the  date  of  the  bill  of  lading  ;  we  did 
not  find  the  box  till  we  had  taken  the  second  dray  load  out  of  the  car. 
William  Wintson  was  the  man  who  unloaded  the  cars  and  took  the 
things  out ;  William  Nowland  was  the  drayman.  When  we  took  the 
box  out  of  the  car  from  which  the  goods  were  missing,  the  bottom 
was  knocked  out  of  it.  We  got  the  key  of  the  car  from  Cotterill  & 
Haldeman's  hardware  store;  it  was  not  the  key  belonging  to  the 
car,  but  we  borrowed  one  that  would  open  it ;  the  reason  why  we 
did  SD  was,  because  Nowland  was  waiting  to  unload ;  he  went  offonce, 
because  he  could  not  unload  them  ;  the  second  time  he  came  back 
to  unload,  he  was  going  off,  and  then  we  got  the  key." 

Another  witness  for  the  plaintiff,  named  Wm.  Vincent,  testified, 
that  "  the  cars  arrived  on  Saturday  evening ;  I  was  not  there  at 
the  time  they  came ;  I  did  not  see  them  till  Monday  morning ;  I 
went  down  early  to  get  the  job  of  unloading  them.  We  waited 
till  between  7  and  8  o'clock  in  the  morning ;  the  agents  were  not 
there;  we  started  to  shove  the  cars  up;  as  the  doors  were  on  the 
wrong  side,  we  turned  them  and  brought  them  down,  and  then  Mr. 
Wright  unloaded  one  of  them.  I  was  the  first  man  that  stepped 
into  the  car  to  take  out  any  of  the  goods,  and  took  out  six  trunks 
and  some  small  kegs  that  made  one  load,  and  brought  it  up,  and 
then  came  for  the  second  load;  there  were  two  large  boxes  stood 
front,  and  between  them  was  the  box  that  was  empty.  I  caught 
hold  of  it  and  was  almost  thrown  out,  for  I  thought  it  was  full; 
I  made  a  sudden  pull  at  it.  It  was  empty,  had  nothing  in  it  except 
a  couple  of  pieces  of  the  lid.  It  was  the  top  that  was  taken  off, 
and  not  the  bottom.  The  next  big  box  that  we  came  to,  had  a  hole 
cut  in  it  that  a  man  might  get  his  hand  in  it;  the  covering  around 
the  goods  was  cut,  and  it  was  found,  it  had  nothing  but  domestic 
muslin  in  it.  I  saw  nothing  else  disturbed  about  this  box  ;  I 
think  the  agent  did  not  come  till  between  10  and  11  o'clock.  I  do 
not  know  his  name.  Henry  Flury  did  not  come  till  after  the  cars 
were  wholly  unloaded;  when  he  came  he  said  he  did  not  think  the 
cars  ought  to  have  been  opened  before  he  was  there,  when  he  found 
the  goods  were  lost." 

William  Nowland  testified,  "I  am  not  acquainted  with  the  time 
the  cars  arrived.  I  went  down  early  on  Monday  morning  to 
unload  *them  with  my  dray  and  other  things.  WThen  I  r*cn-r 
came  there,  there  was  no  agent;  then  I  went  to  other  *• 
employ  for  a  while,  and  was  sent  for  again,  and  still  there  was 
no  agent;  this  was  in  about  an  hour  after  I  was  first  there.  Mr. 
Eagle  and  his  young  man  detained  me,  and  in  about  half  an  hour 
they  opened  a  car ;  we  went  to  work  to  unload,  and  when  we  came 
to  take  out  the  second  load  we  found  this  box  broken  and  the  con- 
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tents  of  it  gone.  There  was  nothing  in  it  except  a  couple  of  pieces 
of  board  that  belonged  to  the  box.  I  was  there  when  the  box  was 
discovered ;  the  cars  were  standing  on  Christian  Haldeman's  sideling, 
about  sixty  or  seventy  yards  from  Mr.  Eagle's  store ;  we  observed 
another  one  broke,  a  part  of  the  lid  off,  and  the  goods  cut ;  check  and 
muslin." 

"  Merchants  generally  own  the  cars  the  goods  come  in  ;  and  they 
will  have  them  when  they  come,  whether  the  agent  is  here  or  not." 
"  The  box  that  was  empty  was  about  in  the  centre  of  the  car ;  there 
were  some  trunks  upon  the  top  of  it ;  we  took  a  load  of  trunks  off 
and  other  small  articles  before  we  discovered  the  box  at  all.  I  did 
not  observe  any  idle  persons  about  that  day  ;  there  were  some 
colored  people  employed  there,  and  some  persons  passing  by.  It 
was  about  10  o'clock  that  the  persons  came  that  I  took  to  be  agents 
from  their  conduct." 

Gerardus  A.  Haines  testified,  "  About  dusk  in  the  evening  of 
Saturday,  some  person  came  into  the  store  of  Messrs.  Eagle  &  Co., 
and  said  they  had  three  cars  for  us.  I  asked  where  they  were,  and 
he  said  on  Haldeman's  sidelings  ;  he  asked  if  he  could  unload.  I 
said  we  could  not ;  it  was  too  late ;  but  we  would  unload  on  Monday 
morning  as  soon  as  he  came  ;  at  any  time  he  would  call :  he  said 
then,  he  would  be  there  on  Monday  morning  early ;  with  that  he 
went  out,  and  I  saw  no  more  of  him  till  Monday  morning ;  when 
the  cars  were  unloaded,  or  the  best  part  of  them  ;  this  was  about  10 
o'clock  ;  he  was  the  same  person  who  w.as  there  on  Saturday  evening. 
I  am  a  clerk  in  the  store  of  the  plaintiffs." 

On  the  part  of  the  defendants,  the  following  evidence  was  given, 
taken  under  a  commission  to  Lancaster : 

Henry  Flury  testified  as  follows  : — "  I  was  conductor  of  the  cars 
belonging  to  Futhey  at  the  time  the  goods  were  supposed  to  have 
been  stolen;  it  was  on  Friday  the  llth  of  March  1836,  that  we 
loaded  the  goods  at  Mr.  White's  warehouse  in  the  city  of  Philadel- 
phia ;  the  goods  were  for  Eagle,  in  Columbia  ;  there  were  three  cars 
loaded  for  Eagle ;  they  were  loaded  with  dry  goods  and  groceries ;  I 
was  agent  on  two  of  them.  After  they  were  loaded,  and  a  manifest 
made  out,  they  were  taken  to  the  head  of  the  plane  the  same  even- 
ing about  sundown,  and  stood  there  over  night :  next  morning  we 
got  them  ready  and  attached  them  to  the  locomotive;  it  was  a  little 
cool  in  the  morning ;  I  had  a  coat  in  the  cars,  in  one  of  them ; 
*^081  *^  can'*- tell  wnicn  one;  I  unlocked  one,  it  was  not  in  that 
J  one ;  I  looked  through  it  and  couldn't  see  it ;  then  I  went 
and  unlocked  the  other  one,  and  found  it  there ;  when  I  looked  in 
the  things  were  in  them  just  as  they  were  when  we  loaded  them 
at  the  warehouse ;  I  helped  to  load  them  at  the  warehouse ;  I  locked 
up  both  the  cars  after  I  got  my  coat  out.  We  started  and  got  at  the 
head  of  the  Columbia  Inclined  Plane  the  same  day  before  sundown; 
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we  went  down  the  plane,  put  the  cars  on  Haldeman's  sideling  the  same 
evening  between  sundown  and  dusk ;  we  put  the  cars  in  the  place 
where  Mr.  Eagle  directed  us.     There  was  another  agent  came  up  the 
same  day  with  three  cars :  one  of  them  was  for  Mr.  Eagle,  and  two 
more  to  go  to  Borbridge's  warehouse.     I  was  with  the  cars  from  the 
time  they  started  from  the  plane  at  Philadelphia,  until  they  were 
put  on  the  sideling,  where  Mr.  Eagle  directed.     They  could  not 
have  been  opened  or  anything  taken  from  them  without  my  knowl- 
edge or  observation  from  the  time  they  left  the  plane  at  Philadel- 
phia until  they  arrived  on  the  sideling  ;  as  the  engine  only  stopped 
a  few  minutes  to  take  in  water,  during  which  time  I  oiled  the  cars; 
to  my  knowledge  there  was  nothing  taken  out  in  the  intermediate 
points.     Mr.    Eagle  was  not  present  when  the  cars  arrived ;    he 
was  up  at  the  store.     There  was  no  person  present  acting  for  Mr. 
Eagle  when  the  cars  arrived  on  the  sideling;  after  the  cars  were 
put  on  the  sideling,  I  took  off  the  side-chains  and  put  them    in 
a  small  box  on  the  side   of  the  cars  and  locked  them  ;  I  walked 
around  the  cars  to  see  if  all  was  right ;  I  found  all  was  right,  and 
locked  up  tight ;  I  had  the  keys  in  my  pocket ;  I  then  left  them, 
and  went  up  to  Borbridge's  along  with  the  other  agent,  and  over  to 
Wrightsville,  that  same  evening,  and  did  not  return  to  Columbia 
until  Monday  morning,  between  six  and  seven  o'clock.     I  went  to 
the  place  I  put  the  cars,  and  found  them  there  still ;  Eagle  was 
there,  and  had  two  cars  unlocked  and  one  unloaded,  and  the  other 
one  about  half  unloaded.     After  the  cars — the  same  cars — were 
unloaded,  we  took  them  over  the  river,  loaded  them,  and  brought 
them  back."     Cross-examined. — "  They  were  Fusey  &  Smith's  cars. 
I  am  in  no  way  responsible  for  goods  lost ;  we  have  no  contract 
for  the  liability  of  goods  lost.     I  had  the  manifest  in  my  possession  ; 
it's  the  bill  of  lading ;  the  bill  of  lading  was  given   to  Mr.  Robert 
\V.  Smith,  when  we  were  going  across  the  bridge  on  Saturday  even- 
ing to  Wrightsville,  by  me  ;  this  was  between  seven  and  eight  o'clock 
on  Saturday  evening  the  12th  of  March  1836.     Mr.  Smith  staid  at 
Wrightsville  that  night ;  didn't  go  back  before  morning  that  I  know 
of;  his  family  reside  there.     We  generally  unloaded  at  Borbridge's 
warehouse.     I  never  had  any  goods  for  Columbia  in  my  charge  be- 
fore these  two  cars.     The  Saturday  we  arrived  at  Columbia  was  a 
clear  starlight  evening.     The  sun  was  just  going  down  when  we 
put  the  cars  on  the  sideling ;  it  was  a  clear  evening.     It's  about 
twenty  or  thirty  yards  from  the  sideling  to  Mr.  Eagle's  store.    The 
goods  would  have  to  be  hauled  *from  there  to  the  store  in   r*cnq 
drays   or    wagons;    they    could     be    wheeled    or     carried.    ^ 
The  draymen   and  workmen  had  not  stopped  work  yet  when  we 
placed  the  cars  on  the  sideling  ;  the  sun  was  about  going  down  ;  I 
don't  know  whether  it  was  time  to  quit  work   or  not.     I  didn't 
deliver    these    cars    over   to  the  custody  of   any  other    person, 
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but  put  them  where  I  was  directed.  I  didn't  put  the  cars  into 
the  custody  of  Mr.  Eagle,  or  any  other  person  for  him  ;  there  waa 
no  person  there  to  receive  them.  I  put  them  where  I  was  told. 
When  I  delivered  goods,  I  generally  gave  the  bill  of  lading  to  Robert 
W.  Smith,  of  all  the  cars  when  I  arrive  at  Columbia,  or  if  he  ain't 
there,  I  give  it  to  him  at  Wrightsville.  Mr.  Smith  delivers  the 
goods,  and  sees  that  all  is  right  ;  the  persons  to  whom  the  goods  are 
sent,  don't  get  the  manifest  until  the  goods  are  delivered,  so  much 
as  I  know.  When  I  examined  the  cars  at  Philadelphia  at  the  head 
of  the  plane,  I  didn't  examine  every  box.  I  couldn't  see  every 
box  ;  the  cars  were  loaded  all  full,  and  I  couldn't  see  that  any- 
thing had  been  disturbed  from  the  way  they  were  put  in  the 
cars." 

Stephen  Smith  testified  as  follows.  —  "  I  have  hauled  goods  several 
times  for  Eagles.  I  have  generally  unloaded  the  goods  on  the  sideling 
nearly  opposite  their  store  for  them  —  what  I  mean  by  hauling  is  by 
my  cars  ;  one  or  two  instances  I  have  unloaded  in  the  main  track 
opposite  their  door.  It  is  usual  for  my  agent  or  clerk  to  receive 
the  manifest  from  the  conductor  of  the  cars.  The  custom  is  to  let 
the  owners  of  the  merchandise  know  as  soon  as  the  goods  are  arrived 
at  Columbia."  Cross-examined.  —  "  We  take  good  care  of  the 
manifest  until  the  goods  are  delivered  and  see  that  all's  there  ;  the 
manifest  is  used  in  taking  out  the  merchandise;  it's  marked  as  each 
box  is  taken  out  ;  when  I  inform  the  persons  for  whom  the  goods 
are,  of  their  arrival.  I  don't  deliver  up  the  manifest,  nor  the  key 
of  the  car.  I  was  never  asked  for  it.  The  sideling  belongs  to  Mr. 
Haldeman.  It  would  take,  I  think,  three  hours  to  unload  the  goods 
and  haul  them  to  Mr.  Eagle's;  I  think  so,  with  one  wagon.  I  gen- 
erally place  the  cars  to  the  place  directed  by  the  owners  ;  if  not 
directed,  I  place  them  in  my  own  warehouse." 

Robert  W.  Smith,  having  been  released  by  the  defendant,  testi- 
fied :  "  I  went  over  the  river  to  the  head  of  the  Columbia  Plane 
from  Wrightsville  on  Saturday,  the  12th  of  March  1836,  expecting 
our  cars  up  from  Philadelphia.  While  I  was  waiting  for  them  the 
passenger  train  arrived.  Stephen  Eagle  got  out  of  one  of  the 
passenger  cars,  and  told  me  our  cars  were  loaded  for  him,  and 
directed  me  to  have  them  put  on  Haldeman's  sideling,  as  he  had 
made  arrangements  with  Mr.  Haldeman  to  that  effect  to  have  them 
placed  there.  When  the  cars  arrived  I  directed  the  agents  to  have 
them  put  there  according  to  his  directions.  I  directed  our  agent, 
James  Moss,  to  go  and  inform  Mr.  Eagle  that  they  were  there. 


*r 


r!01 
* 


we  f°UT)d  *that  we  couldn't  be  unloaded  that  evening, 


we  then  left  the  cars  there.  I  know  that  Flurey  gave  me 
the  manifest  that  evening,  and  I  had  it  on  Monday  morning,  but 
where  he  gave  it  I  don't  know.  We  went  over  on  Monday  morning 
from  Wrightsville  to  Columbia  —  we  all  live  in  Wrightsville,  the 
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agent  and  myself.  When  we  arrived  at  the  cars  we  found  two  of 
them  open:  one  of  them  was  entirely  unloaded,  the  other  about 
half — some  persons  busily  engaged  in  taking  out  the  goods.  I  then 
went  up  to  the  store  and  learned  at  the  store  that  some  of  the  goods 
had  been  stolen.  Mr.  Eagle  then  told  me  that  the  goods  had  been 
stolen  :  that  he  supposed  they  were  in  the  upper  part  of  the  town 
at  Tow  Hill.  He  advised  me  to  consult  with  James  Collins,  who 
lives  a  few  doors  above  Mr.  Eagle's ;  I  did,  and  found  he  had  been 
spoken  to  before  on  the  same  subject.  As  soon  as  I  found  one  of 
the  cars  had  been  unloaded  and  the  other  part,  1  went  up  and 
handed  the  manifest  to  Mr.  Eagle.  In  walking  along  the  street  I 
considered  over  the  matter  and  thought  we  had  performed  our  part, 
and  went  in  and  told  Mr.  Eagle  so.  This  was  on  my  way  down 
from  Collins's."  Cross-examined. — "  When  Mr.  Eagle  directed  me 
to  put  the  cars  on  Haldeman's  sideling,  the  cars  that  contained  the 
goods  hadn't  arrived  yet.  The  cars  were  put  on  the  sideling 
between  sundown  and  dark  I  suppose — when  I  sent  the  agent  to 
inform  Mr.  Eagle  that  the  cars  were  on  the  sideling,  I  didn't  send 
the  manifest  or  keys  to  be  given  to  Mr.  Eagle.  It  is  not  cus- 
tomary for  us  to  do  so.  As  we  direct  the  agent  to  bring  the  manifest 
to  us  to  take  a  copy  of  it  as  also  the  clearance,  we  have  no  particular 
time  that  the  manifest  should  be  given  to  the  consignee,  we  gen- 
erally give  them  an  account  of  the  goods,  in  many  instances  no 
manifest  at  all." 

"  There  is  a  place  appropriated  for  cars  when  there  are  no  iii- 
structions  how  to  dispose  of  them.  We  put  them  on  the  public 
state  sideling,  to  be  there  a  certain  length  of  time  ;  that  is  our 
usual  place  when  we  have  no  direction.  We  have  a  warehouse 
and  depot  at  Wrightsville,  across  the  river.  In  case  no  direc- 
tions from  Mr.  Eagle  had  been  received,  we  should  have  taken 
them  up  to  a  warehouse  at  the  Basin.  They  would  have  been  in 
the  custody  of  the  keeper  of  the  warehouse.  Our  custom  was  to 
leave  our  cars,  with  goods  for  Columbia,  at  the  warehouse,  if  not 
otherwise  directed,  in  the  custody  of  the  keeper  of  the  warehouse, 
for  which  the  keeper  of  the  warehouse  usually  receives  pay  from 
us.  It  is  to  the  benefit  of  the  merchant  that  goods  do  not  go  to  the 
warehouse." 

Thomas  Borbridge  testified :  "  In  March  1836  I  resided  in 
Columbia ;  I  kept  a  warehouse.  The  cars  of  Fusey  &  Smith  run 
to  me  frequently.  They  run  good  substantial  cars,  as  good  as  any 
on  the  road.  I  never  examined  the  fastening  to  their  cars  parti- 
cularly.  The  time  in  which  one  of  the  cars  can  be  unloaded  is 
from  half  an  hour  to  an  hour  into  a  warehouse ;  it  depends  on  the 
help  pretty  "much,  and  on  the  nature  of  the  load.  I  do  r*-i-i 
not  recollect  receiving  a  load  from  these  cars  on  the  llth  of 
March  1836 ;  I  received  so  many,  it  would  be  impossible  for  me  to 
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remember."  Cross-examined. — "In  the  spring  of  1836,  I  was  in 
a  receiving,  forwarding,  and  commission  house  in  Columbia.  I  had 
a  warehouse,  but  not  for  my  cars.  The  warehouse  was  for  receiving 
goods.  We  always  took  the  goods  into  the  warehouse  out  of  the 
cars  and  distributed  them.  We  frequently  left  goods  out  all  night 
in  the  cars ;  never  when  we  had  room  in  the  warehouse,  and  had 
time  to  place  them  there.  I  have  no  doubt  I  received  goods  by 
Fusey  &  Smith's  cars  in  1836.  I  cannot  say  for  certain  whether 
I  received  any  during  that  year  from  the  defendants'  cars.  It 
would  take  three  or  four  or  five  hours  to  unload  three  cars  at  Halde- 
man's  sideling  and  carry  them  to  Eagle's  warehouse  in  drays.  It 
would  depend  altogether  on  the  disposition  of  those  the  goods  were 
coming  to,  whether  it  would  be  too  late  to  unload  at  sunset.  In 
my  warehouse  the  floor  was  level  with  the  cars,  which  was  not  usual. 
There  would  be  between  two  and  three  hours  difference  in  unloading 
these  cars  at  Haldeman's  sideling  into  Eagle's  and  from  the  same 
number  of  cars  at  my  warehouse  into  it.  Cars  must  go  into  side- 
lings  or  warehouses  to  unload.  I  think  Haldeman's  sideling  is  the 
nearest  to  Eagle's."  Re-examined. — "I  frequently  have  carried 
goods  for  Mr.  Eagle,  which  were  consigned  to  me  and  unloaded  at 
Haldeman's  sideling.  Can't  recollect  whether  he  ordered  it  to  be 
done.  It  was  more  convenient  for  him,  as  there  would  be  a  shorter 
distance  to  haul  them,  than  from  my  warehouse.  When  I  had  a 
full  load,  as  a  matter  of  accommodation  to  Eagle,  I  unloaded  at  the 
sideling.  I  had  the  same  commission  if  unloaded  at  the  sideling  as 
if  put  in  my  warehouse.  It  was  sometimes  a  convenience  to  myself 
to  unload  Eagle's  goods  at  Haldeman's  sideling,  when  my  warehouse 
was  full." 

James  Moss  testified  as  follows :  "  I  am  about  44  years  of  age  ; 
I  have  been  on  Fusey  &  Smith's  line  since  they  began  running. 
To  the  best  of  my  knowledge  on  the  llth  day  of  March  1836.  I 
loaded  goods  at  the  defendant's  in  Broad  street,  on  the  same  day 
we  arrived  at  the  head  of  the  inclined  plane  at  the  Schuylkill.  On 
Saturday  the  12th  day  of  the  month  we  arrived  at  Columbia  in  the 
afternoon  near  the  border  of  sundown.  We  put  the  cars  on  Mr. 
Haldeman's  sideling.  I  then  went  up  to  Mr.  Eagle's  and  told  him 
the  number  of  cars  we  had  for  him,  three  cars,  and  we  wished  to 
have  them  unloaded  that  afternoon ;  he  refused  to  receive  them 
that  afternoon.  I  asked  him  the  reason  why ;  he  said  it  was  too 
late,  and  he  was  busy  in  the  store ;  on  Monday  morning,  said  he, 
we  will  unload  you.-  I  then  left  the  store;  I  went  to  Mr.  Bor- 
bridge  and  unloaded  two  cars  for  him,  that  belonged  to  the  same 
train.  I  took  home  those  two  cars  to  Wrightsville  on  the  other 
side  of  the  river.  I  came  back  on  Monday  morning  with  the  Mr. 
Smiths,  the  *owners  of  the  cars  from  Wrightsville  to 
Columbia;  when  we  arrived  Mr.  Eagle  had  two  of  the  said 
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three  car*  nnloaded ;  one  entirely  unloaded,  and  another  partly 
unloaded.  Those  three  cars  belonged  to' John  S.  Fusey  and  Robert 
Smith ;  neither  of  those  persons  are  defendants  in  this  case.  I 
went  from  Philadelphia  to  Columbia  on  the  occasion  mentioned,  as 
running  agent  for  the  said  John  S.  Fusey  and  Robert  Smith.  I 
and  Henry  Flury,  the  other  agent,  kept  possession  of  the  keys  of 
three  cars,  from  Saturday  until  Monday.  The  three  cars  were 
substantial,  good  cars ;  as  good  as  any  on  the  road.  They  had 
doors  at  the  side.  They  were  fastened  with  locks  and  keys,  with 
staples  and  hinges,  such  as  are  necessary  to  fasten  doors  of  the 
kind.  There  was  an  iron  bar  from  one  side  of  each  door  to  the 
other  to  fasten  the  door  with.  The  bars  were  about  half  an  inch 
thick  and  two  inches  wide.  The  lock  was  a  common  padlock,  such 
as  are  used  in  the  cars  on  that  road.  The  three  cars  were  left 
about  forty  or  fifty  yards  from  Mr.  Eagle's  store.  If  goods  can  be 
unloaded,  it  is  generally  done ;  if  not,  it  is  customary  to  leave 
them  in  the  cars  all  night."  Cross-examined. — "We  left  Phila- 
delphia on  the  afternoon  of  Friday,  the  llth  of  March.  It  was 
between  1  and  6  o'clock  that  we  left.  Got  to  inclined  plane 
(eastern)  not  ter  than  sundown.  The  cars  staid  there  on  the 
state  sideling  all  night,  until  the  next  morning.  I  was  at  Mr. 
Hansell's  tavern,  at  the  head  of  the  plane,  all  that  night.  It  may 
be  a  hundred  yards  from  the  head  of  the  plane  to  Mr.  Hansell's 
tavern.  There  was  another  agent  on  that  trip.  His  name  is 
Henry  Flury  ;  he  accompanied  me  to  the  inclined  plane  that  night; 
he  had  charge  of  them  all  that  night,  but  I  can't  tell  whether  he 
was  present  watching  them.  1  cannot  tell  the  hour  when  we 
arrived  at  Columbia;  it  was  before  sundown  that  we  arrived  at  the 
head  of  the  Columbia  plane ;  I  can't  tell  how  long  we  were  at  the 
head  of  the  plane  before  we  descended.  To  the  best  of  my  know- 
ledge, it  was  about  sunset  when  I  arrived  at  Mr.  Eagle's.  When 
they  told  me  they  could  not  unload  the  cars  that  evening,  I  left 
them  and  went  to  Borbridge's.  The  three  cars  for  Mr.  Eagle  were 
left  on  the  sideling.  No  one  was  left  in  charge  of  them.  They 
were  put  in  no  car-house  that  night.  Fusey  &  Smith  have  no  car- 
house  in  Columbia;  they  have  one  in  Wrightsville.  The  other  lines 
have  sidelings  with  covers  to  them.  I  have  left  cars  out  all  night 
and  with  goods  in  them,  before  that  time  and  since  too.  There  was 
nothing  in  this  padlock  peculiar  or  different  from  the  ordinary  pad- 
lock. There  are  two  staples,  one  on  the  one  door  and  the  other  on 
the  other  door.  There  are  two  doors.  The  bar  is  fastened  at  one 
end  by  the  padlock.  The  other  end  is  fixed  in  a  staple  fastened  in 
the  jamb  of  the  other  door.  When  not 'locked,  the  bar  is  of  no  use, 
except  to  keep  the  door  shut.  I  think  we  came  to  Columbia  on 
Monday,  between  the  hours  of  8  and  9  A.  M.  Mr.  Eagle  was  at  the 
cars  at  Haldeman's  sideling ;  that  was  the  reason  I  did  not  go  to 
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him.  He  met  me  before  I  got  to  the  cars.  I  went  to  the  sideling 
*""I31  *f°r  the  purpose  of  unloading  the  cars  for  Mr.  Eagle.  I 
J  was  then,  have  been  ever  since,  and  now  am  in  the  employ 
of  Fusey  &  Smith.  Fusey  &  Smith  had  three  cars  at  Mr.  White's 
and  two  at  Mr.  Hunt's  on  the  morning  of  the  llth  March.  We 
took  the  three  cars  from  Mr.  Hunt's  to  Mr.  White's  that  morn- 
ing. I  don't  recollect  whether  any  of  Mr.  White's  cars  went  over 
the  road  that  day.  It  is  about  thirty  yards  from  the  engine- 
house,  on  the  head  of  the  eastern  plane  to  the  state  sideling. 
The  state  employs  a  watchman  at  the  Schuylkill  River  Inclined 
Plane,  to  watch  the  property  of  the  state  and  everything  else  that 
is  there.  His  employment  is  to  watch  at  night.  Fusey  &  Smith 
live  in  Wrightsville,  and  have  their  establishment  there.  Wrights- 
ville  is  on  the  west,  and  Columbia  the  east  side  of  the  river.  I  had 
not  the  time  with  me.  On  Monday  morning,  as  near  as  I  could 
come  at  it,  it  was  between  eight  and  nine,  I  saw  Mr.  Eagle." 

The  plaintiffs'  counsel  requested  the  court  to  charge  the  jury: — 

1.  That  it  was  the  duty  of  the  defendants,  as  common  carriers, 
to  cause  the  goods  to  be  actually  delivered  to  the  plaintiffs. 

2.  That  placing  the  cars  on  Haldeman's  sideling  was  no  delivery 
to  the  plaintiffs. 

3.  That,  to  constitute  a  delivery,  it  is  incumbent  on  the  car- 
rier to  have  the  goods  carefully  separated,  and  designated  for  the 
consignee. 

4.  That  the  retention  of  the  keys  of  the  car,  and  the  manifest  or 
bill  of  lading,  by  the  carrier,  is  in  law  conclusive  that  no  delivery 
had  been  made  till  Monday. 

5.  That  the  inability  or  refusal  of  the  plaintiffs  to  receive  the  goods 
on  Saturday  evening,  did  not  justify  the  carrier  in  leaving  or  aban- 
doning them. 

6.  That  the  goods  were  at  the  risk  of  the  defendants  until  there 
had  been  a  delivery  in  person  to  the  plaintiffs. 

7.  That,  to  constitute  a  valid  delivery,  it  ought  to  be  at  a  sea- 
sonable time  of  the  day,  with  reference  to  the  accustomed  hours 
of  business. 

The  court  charged  the  jury  in  answer  to  the  first  point : 
"  This  is  true ;  but  the  defence  taken  here  renders  it  necessary  for 
me  to  add,  that  if  the  usual  and  proper  steps  towards  the  actual 
delivery  were  prevented  by  the  interference  and  conduct  of  one  of 
the  plaintiffs,  the  rule  is  not  applicable  ;  and  the  jury  will  decide 
the  facts.  The  consignee  may  take  charg  of  the  goods  before  they 
have  arrived  at  the  ultimate  place  of  delivery,  and  the  carrier's  risk 
•will  then  terminate." 

To  the  second  point,  the  court  answered  : 

*K1 4.1      "  ^is  ^  *s  true '  kut  ^  l^ey  were  80  placed  by  the  plaintiffs' 
J  direction,    *and    an    actual    delivery    was    thereby    pre 
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vented,  such  delivery  could  not  be  required.     The  facts  are  for  the 


To  the  third  point,  the  court  answered  : 

"  This  is  true  ;  but  if  such  separation  and  designation  was  pre- 
vented by  the  conduct  of  the  plaintiff,  the  rule  does  not  apply.  The 
facts  are  for  the  jury." 

Upon  the  fourth  point,  the  court  answered  . 

"  Unconnected  with  any  interference  of  the  plaintiffs,  this  may 
be  conceded  ;  but  connected  with  such  interference,  the  circumstances 
have  no  conclusive  effect,  particularly  if  the  actual  delivery  was 
rendered  impossible  by  the  conduct  of  the  plaintiffs.  The  facts  are 
for  the  jury." 

Upon  the  fifth  point,  the  court  answered  : 

"  This  is  also  true,  if  unconnected  with  the  plaintiffs'  interfer- 
ence ;  but  whether  the  conduct  of  the  plaintiffs  was  such  an  inter- 
ference as  authorized  the  defendants  to  place  and  leave  the  goods  as 
they  did,  is  a  matter  of  fact  for  the  jury." 

To  the  sixth  point,  the  court  answered  : 

"  This  is  true,  unless  a  delivery  was  prevented  by  the  plaintiffs' 
own  conduct  ;  and  of  this,  the  jury  will  judge  as  matter  of  fact." 

As  to  the  last  point,  the  court  answered  : 

"  This  is  true." 

The  jury  found  for  the  defendants  ;  whereupon,  the  plaintiffs  took 
this  writ  of  error,  and  assigned  the  following  errors  : 

1.  The  answers'  of  the  court  to  the  several  points  propounded 
by  the  plaintiffs. 

2.  That  the  court  erred  in  leaving  to  the  jury  as  a  matter  of 
fact,  to  say  whether  the  delivery  was  prevented  by  the  plaintiffs' 
conduct. 

3.  Because,  whether  the  circumstances  in  this  case  excused  an 
actual  delivery,  or  amounted  to  a  delivery,  was  a  question  of  law, 
which  the  court  ought  to  have  decided,  and  not  left  to  the  jury. 

4.  That  on  the  facts  in  evidence,  the  court  should  have  charged 
the  jury  that  the  plaintiffs  were  entitled  to  recover. 

The  case  was  argued  at  December  term,  1840,  by  Mr.  Hazle- 
Aurgtand  Mr.  McOall,  for  the  plaintiffs,  and  Mr.  Meredith,  for  the 
defendants. 

A  re-argument  having  been  ordered,  it  was  again  agreed  at  this 
term  by  Mr.  Hazlehurst,for  the  plaintiffs,  and  Mr.  Meredith,  for  the 
defendants. 


*For  the  plaintiffs. 

In  Duff  v.  Budd,  3  Brod.  &  Bing.  177  ;  7  E.  C.  L.  R. 
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403,  Burrough,  J.,  says,  "  Carriers  are  constantly  endeavoring  to 
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narrow  their  responsibility  and  to  creep  out  of  their  duties  ;  and  I 
am  not  singular  in  thinking  that  their  endeavors  ought  not  to  be 
favored."     In   Hart  v.  Allen,  2  Watts   116,  Chief  Justice  Gibson 
says,  "  A  carrier  is  an  insurer  against  all  losses,  without  regard  to 
degrees  of  negligence  in  the  production  of  them,  except  such  as  have 
been  caused  by   an   act  of  Providence,"    &c.     It  is  the  duty  of  a 
carrier  to  deliver.      Here  there  was  no  delivery.     Some  of  the  wit- 
nesses show  a  mere  offer  to  deliver,  and  an  inability  or  refusal  to 
receive  at  the  time,  and  placing  them  on  the  sideling  at  the  plain- 
tiffs'request,  the  carrier  keeping  the  key  and  custody,  and  promising 
to    come   on   the    Monday   morning   following.      The   defendant's 
agent  did  not  consider  that  he  had  delivered  the  goods,  because  he 
undertook   to  return  for   the  purpose.     This  is  like  the  case  of 
Ostrander  v.  Brown,  15   Johns.  42.     It  is  said  that  there  was  no 
notice  in  this  case  ;  but  Cope  v.  Cordova,  1  Rawle  203,  holds  that 
notice  need  not  be  given.     The  effect  of  the  direction  was  not  to 
absolve  the  carrier,  but  merely  to  substitute  a  different  place  to 
remain  at :  the  delivery  was  yet  to  be  made,  and  the  goods  remained 
at  the  risk  of  the  carrier.     It  has  never  been  held  that  a  notice  of 
arrival  is  equivalent  to  a  delivery.     1  McClelland  &  Younge  129. 
A  direction  to  deliver  at  the  sideling,  did  not  mean  that  they  -were 
to  be  there  abandoned.     Gatliffe  v.  Burne,  4  Bing.  N.  C.  314  ;  33 
E.  C.  L.  R.  364.     If  after  being  on  the  sideling,  the  defendant 
ceased  to  be  liable  as  carrier,  yet  he  was  liable  as  bailee,  for  negli- 
gence.    The  goods  were  left  out  from  Saturday  evening  to  Monday 
morning  without  protection,  at  a  place  where  many  depredations 
had  occurred  to  the  knowlenge  of  the  defendants.     In  Smith   v. 
Home,  8  Taunt.  144 ;  4  E.  C.  L.  R.  50,  it  was  held  that  gross  neglect 
will  defeat  the  usual  notice  given  by  carriers  for  the  purpose  of 
limiting   their   responsibility.     Batson    v.    Donavan,    4    Barn.    & 
Aid.  21  ;  6  E.  C.  L.  R.  333 ;  Langley  v.  Browne,  1  Moore  & 
Payne  583 ;  17  E.  C.  L.  R.  193.     A  consignee  may  take  charge 
before  arrival ;  and  then  I  admit  the  carrier  is  discharged,  as  in 
4  Bos.  &  Pul.  16.     But  that  was  not  the  case  here.     Bradley  v. 
Watchhouse,  Dan.   &  Lloyd  Merc.  Cases  3  ;    Todd  v.  Figley,  7 
Watts  542. 

For  the  defendants. 

This  is  in  effect  a  motion  for  a  new  trial ;  since  there  is  nothing 
complained  of  but  that  the  jury  erred  upon  the  facts.  I  admit  that 
a  carrier  is  bound  to  deliver  personally  ;  but  as  the  court  said,  the 
owner  shall  not  give  a  positive  order  as  to  his  goods,  and  then  seek 
to  make  the  carrier  liable  for  obeying  the  order.  These  goods  were 
to  go  to  Eagle:  the  cars  were  sound  and  secure  ;  if  not  interfered 
with,  the  cars  would  have  been  placed  in  the  warehouse  at  the  basin, 
in  the  custody  of  the  keeper.  Part  of  this  very  train  was  unloaded 
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*for  Borbridge.  But  here  was  a  positive  order  to  put  them  r*,-ip 
on  Haldeman's  sideling.  This  was  done,  with  an  offer  to  *• 
deliver,  and  arrival  at  a  seasonable  time  to  deliver,  as  appears  by 
Borbridge's  evidence.  The  case  in  McClelland  &  Younge,  shows 
that  a  carrier  having  once  tendered  the  goods,  is  discharged.  The 
plaintiffs  broke  open  the  cars  themselves,  showing  that  they  con- 
sidered that  they  had  been  delivered.  2  Str.  1236  ;  Ackley  v. 
Kellogg,  8  Cowen  223  ;  Hyde  v.  Trent.,  &c.,  Nav.  Co.,  5  Term  Rep. 
389.  The  drift  of  the  plaintiff's  points  below  was  that  the  court 
should  charge  that  on  the  facts  the  plaintiffs  could  not  recover,  there- 
by deciding  fact  and  law.  But  whether  there  was  evidence  of  facts 
discharging  the  defendants,  was  for  the  jury.  The  principles  of  the 
court  were  right,  and  the  learned  judge  leaned  rather  in  favor  of 
the  plaintiffs.  Garside  v.  Trent.  Nav.  Co.,  4  Term  Rep.  581.  In 
re  Webb,  8  Taunt.  443 ;  4  E.  C.  L.  R.  59 ;  Dixon  v.  Baldwin,  5 
East  181. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  assumpsit  against  the  defend- 
ants as  common  carriers.  The  material  facts  were  these  :  Eagle  & 
Co.  purchased  goods  from  Eagle,  Westcott  &  Cambless,  which  were 
packed,  marked,  and  taken  to  the  defendants'  store,  who  undertook 
to  deliver  them  to  the  plaintiffs,  merchants  living  in  Columbia,  Lan- 
caster county.  The  plaintiffs  gave  in  evidence  the  receipt  of  White 
&  Co.,  and  the  bill  of  lading  of  the  goods  ;  and  also  proved,  that 
when  the  cars  came  to  be  unloaded  at  Columbia,  one  of  the  trunks, 
No.  445,  mentioned  in  the  receipt  and  bill  of  lading,  was  rifled  of 
its  contents.  There  is  no  room  for  doubt  that  the  goods  never  came 
to  the  possession  or  custody  of  the  owners  ;  but  it  is  clear  they  were 
lost  after  the  defendants  took  charge,  and  before  they  were  actually 
delivered.  It  was  also  proved,  that  the  cars  which  contained  the 
goods  were  sent  on  Haldeman's  sideling,  by  the  direction,  and  at 
the  request  of  the  plaintiffs,  on  the  evening  of  Saturday,  the  12th 
of  March. 

The  defence  taken  at  the  trial  was,  that  the  goods  were  deliv- 
ered, or  if  not  delivered,  that  the  delivery  was  prevented  by  the 
interference  of  the  plaintiffs,  who  took  charge  of  the  goods  before 
they  arrived  at  their  ultimate  place  of  destination. 

A  common  carrier  undertakes  generally,  and  for  all  people  in- 
differently, to  convey  goods  and  deliver  them  at  a  place  appointed 
for  him,  and  with  or  without  a  special  agreement  as  to  price.  He 
is  in  the  nature  of  an  insurer,  and  is  answerable  for  accidents  and 
thefts,  and  even  for  a  loss  by  robbery.  He  is  answerable  for  all 
losses  which  do  not  fall  within  the  excepted  cases  of  the  act  of  God, 
or  inevitable  accident,  without  the  intervention  of  man  and  public 
enemies.  This,  as  Chancellor  Kent  remarks  in  his  Commentaries, 
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title  Bailment,  has  been  the  settled  law  for  ages  ;  and  the  rule  is 
intended  as  a  guard  against  fraud  and  collusion,  and  is  founded  on 
*r-|7-i  the  broad  principles  of  public  policy  and  convenience.  It 
-"  *is  a  principle  of  extraordinary  responsibility,  which  has 
stood  the  test  of  experience,  and  which  we  are  unwilling  to  see  frit- 
tered away  further  than  has  been  already  done  in  those  cases  where 
carriers  have  been,  as  I  think,  unwisely,  permitted  to  limit  their 
own  responsibility.  In  the  contract  of  carriage,  the  defendants 
engage,  for  a  certain  price,  to  deliver  the  goods  entrusted  to  them 
into  the  actual  custody  of  the  plaintiffs.  They  cannot  discharge 
themselves  from  their  responsibility  as  carriers,  except  by  proving 
that  they  have  performed  their  engagement,  or  by  showing  clearly 
that  they  are  excused  from  the  performance  of  the  contract  by  some 
act  of  the  plaintiff,  or  that  the  case  falls  within  some  of  the  ex- 
cepted  cases. 

The  court  very  properly  charged  the  jury  that  it  was  the  duty 
of  the  defendants,  as  common  carriers,  to  cause  the  goods  to  be 
actually  delivered  to  the  plaintiffs.  And  that  they  were  not  so 
delivered,  scarcely  admits  of  doubt.  The  cars  arrived  at  the  head 
of  the  inclined  plane  on  the  afternoon  of  Saturday,  and  in  pursu- 
ance of  directions  from  one  of  the  plaintiffs,  were  placed  on  Hal- 
deman's  sideling,  about  sundown  of  that  day.  The  testimony  of 
two  witnesses,  Haines  and  Moss,  shows,  that  so  far  from  the  goods 
being  delivered,  the  plaintiffs  refused  to  receive  them,  on  the  alle- 
gation that  they  were  engaged,  and  that  it  was  too  late  to  unload 
the  cars.  It  also  appears  that  the  key  of  the  cars  and  the  mani- 
fest were  retained  by  the  carriers,  and  that  there  was  no  tender  or 
offer  to  deliver  them  to  the  plaintiffs.  It  must  be  remarked,  as  in 
Ostrander  v.  Brown,  15  John.  R.  48,  the  question  is  not  as  to  the 
place  of  delivery,  on  which  I  give  no  opinion,  but  whether  there 
was  any  delivery  at  all.  Common  carriers  are  ordinarily  bound  to 
carry  goods  entrusted  to  their  conveyance  to  the  residence  or  place 
of  business  of  the  consignee ;  but  whether  this  rule  can  be  conve- 
niently applied  to  the  business  usually  transacted  by  canal  or  rail- 
road, may  admit  of  doubt.  McClelland  &  Younge's  R.  129;  Stone 
v.  Cowley,  5  T.  R.  394.  It  cannot  be  pretended  that  there  was  an 
actual  delivery.  But  was  there  anything  proved  which  is  equiva- 
lent to  an  actual  delivery?  And  if  there  was,  it  must  be  in  the  alleged 
tender,  or  because  the  delivery  was  prevented  by  the  interference 
of  the  plaintiffs. 

In  Stone  v.  Cowley,  above  cited,  it  is  taken  as  a  general  rule,  that 
a  carrier,  having  once  tendered  a  delivery,  has  discharged  himself 
from  his  obligation  as  carrier;  because,  otherwise,  says  Alexander, 
C.  B.,  where  is  his  liability  to  cease?  Where  is  the  line  to  be 
drawn,  if  not  there?  To  construe  his  undertaking  in  any  other 
way  would  be  attended  with  the  greatest  inconvenience:  and  I 
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would  therefore  hold  the  rule  to  be  as  stated  in  ordinary  cases. 
I  take  no  exception  to  the  rule  when  confined  to  his  extraordinary 
responsibility  as  carrier,  and  with  the  qualification  that  the  tender 
must  be  made  at  a  proper  time,  in  a  proper  manner,  and  at  the 
proper  place.  If  the  tender  is  wanting  in  any  one  of  these  essen- 
tial requisites,  his  responsibility  as  carrier  still  continues.  If  this 
point  was  made  at  the  time,  *no  notice  is  taken  of  it,  in  the  r*eio 
charge.  No  question  of  the  kind  is  submitted  to  the  jury,  ^ 
and  whether  there  was  a  tender  in  proper  time,  it  is  obviously  a 
question,  depending  as  it  does  on  a  variety  of  circumstances,  for 
their  consideration.  The  cars  were  put  on  the  sideling  at  or  per- 
haps after  sundown,  on  Saturday:  and  it  is  in  testimony  that  it 
would  take  at  least  two  and  perhaps  three  or  four  hours  to  unload 
them,  and  remove  the  contents  to  the  plaintiffs'  store.  It  would  be 
for  the  jury  to  say  whether  the  reasons  given  for  refusing  to  receive 
the  goods  were  sufficient  to  excuse  the  plaintiffs.  A  tender  merely 
of  the  goods,  to  the  consignee,  as  is  said  in  Ostrander  v-  Brown, 
15  John.  R.  43,  without  their  acceptance,  would  not  be  a  perform- 
ance of  a  carrier's  duty.  And  in  case  of  the  refusal  of  the  con- 
signee to  receive  the  goods,  he  is  not  justified  in  abandoning  thefn. 
Although  his  strict  accountability  as  carrier  may  cease,  he  becomes 
a  bailee,  and  as  such  must  take  ordinary  care  of  the  goods.  We 
cannot  avoid  seeing,  that  in  this  case  neither  party  supposed  the 
goods  were  delivered,  or  that  the  responsibility  had  ceased.  This 
was  an  after  thought,  after  the  loss  had  been  incurred,  when,  as  is 
usual,  the  ingenuity  of  the  carrier  was  tasked  to  find  reasons  to 
escape  from  the  consequences  of  the  negligence  of  his  agents. 

The  court  gives  an  affirmative  answer  to  the  several  propositions 
of  the  plainti-ffs,  but  always  with  a  qualification  of  which  the 
plaintiffs  complain.  To  the  first  point,  they  say,  "  But  the  defence 
taken  here  renders  it  necessary  for  me  to  add,  that  if  the  usual 
and  proper  steps  towards  an  actual  delivery  were  prevented  by  the 
interference  and  conduct  of  one  of  the  plaintiffs,  the  rule  is  not 
applicable ;  and  the  jury  will  decide  the  facts.  The  consignee 
may  take  charge  of  the  goods  before  they  arrive  at  their  ultimate 
place  of  delivery,  and  the  carrier's  risk  will  then  terminate."  And 
again,  to  the  second  point,  the  court,  after  instructing  the  jury  that 
placing  the  cars  on  Haldeman's  sideling  was  no  delivery  to  the 
plaintiffs,  add,  "But  if  they  were  so  placed  by  the  plaintiffs'  direc- 
tion, and  an  actual  delivery  was  thereby  prevented,  such  delivery 
could  not  be  required."  In  this,  I  understand  the  court  to  instruct 
the  jury  explicitly,  that  if  they  believe  the  cars  were  put  at  the 
place  directed  by  one  of  the  plaintiffs,  the  carrier's  risk  terminated; 
which  was  in  fact  equivalent  to  instructing  them  to  find  for  the 
defendant.  They  put  the  case  entirely  on  the  interference  and 
conduct  of  the  plaintiffs,  whereby  an  actual  delivery  was  pre- 
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vented,  and  on  the  consignee  taking  charge  of  the  goods  before 
they  arrived  at  the  ultimate  place  of  destination.  I  have  looked 
through  the  testimony  in  vain  for  any  evidence  on  which  the  court 
could  submit  such  a  point  to  the  jury,  and  find  nothing  on  which  it 
can  be  raised  except  the  direction  that  the  cars  should -be  put  upon 
Haldeman's  sideling.  On  this  part  of  the  case,  I  throw  out  of 
view  the  point  that  the  plaintiffs  began  to  unload  the  cars  before 
the  arrival  of  the  agent,  on  Monday,  because  that  is  only  material 
*rig-i  as  bearing  on  the  question,  if  it  be  one,  whether  *the  goods 
-"  were  lost  while  in  the  custody  of  the  defendants.  It  cannot 
affect  this  point,  because  it  took  place  after  the  goods  had  been 
stolen,  or  lost,  and  of  course  after  the  carrier's  responsibility  had 
attached.  If  the  defendants  were  injured,  which  is  not  very  clear, 
this  is  not  the  mode  or  manner  to  seek  redress.  I  agree  that  if  a 
carrier  is  prevented  by  the  owner  from  performing  his  contract,  or 
if  the  owner  takes  charge  of  the  goods  before  their  arrival  at  their 
place  of  destination,  his  responsibility  as  carrier  ceases ;  but  I 
cannot  admit  that  there  is  any  evidence  in  the  case,  from  which  the 
jury  should  be  permitted  to  make  any  such  inference.  The  direc- 
tioft  given  amounts  to  nothing  more  than  a  designation,  or  at  any 
rate  a  change,  of  the  place  (acquiesced  in  by  the  carriers)  where 
the  goods  were  to  be  delivered.  It  was  not  supposed  by  either  that 
it  excused  him  from  a  delivery  at  all.  His  duty  to  deliver 
remained  entirely  unchanged.  A  designation,  or  change,  in  the 
place  of  delivery  or  an  alteration  in  the  destination,  which  the 
owner  undoubtedly  has  a  right  to  make,  may,  under  certain  cir- 
cumstances, be  a  reason  for  refusing  to  obey  the  instructions,  or  of 
charging  an  additional  compensation  for  the  increased  trouble  or 
risk,  but  it  cannot  be  considered  as  operating  so  as  to  exempt  him 
fi'om  the  responsibility  attached  to  his  character  as  a  common  car- 
rier, when  he  obeys  the  directions  of  the  owner  without  objection. 
If  we  once  permit  carriers  to  relieve  themselves  from  the  conse- 
quences arising  from  their  or  their  agents'  negligence,  there  will  be 
no  want  of  pretences  and  excuses  fo.r  that  purpose,  proved,  as  they 
can  readily  be,  by  the  oaths  of  the  persons  whose  fault  or  fraud 
has  caused  the  loss.  To  avoid  all  temptations  of  this  kind,  the 
rule  which  places  common  carriers  on  a  different  footing  from  other 
bailees  has  been  wisely  adopted,  and  must  be  firmly  enforced.  The 
great  and  increasing  extent  of  our  internal  trade  renders  all  such 
questions  extremely  important ;  and  there  is  great  danger  in  relax- 
ing the  ancient  rules,  which  must  end  in  producing  uncertainty, 
and  of  course  numerous  and  perplexing  controversies. 

HUSTON,  J. — This  suit  was  instituted  to  recover  the  value  of  a 
box  of  merchandise  delivered  by  the  plaintiffs,  to  be  carried  to 
Columbia,  in  this  state,  and  there  delivered  to  the  plaintiffs. 
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1  And  first,  it  appears  that  when  the  property  arrived  at  Columbia, 
the  carrier  was  not  to  deliver  it  at  the  door  of  the  owners.  The 
railroad  did  not  in  any  way  approach  nearer  than  thirty  or  forty 
yards  of  the  plaintiffs'  store,  and  the  plaintiffs  employed  the  drays 
or  wagons  to  receive  it  from  the  cars  and  carry  it  to  their  store. 
They  did  not  allege  that  the  defendants  were  to  do  this.  Three 
cars  were  loaded  with  goods  belonging  to  the  plaintiffs,  or  consigne  I 
to  them.  It  appears  that  after  arriving  in  Columbia,  there  is  a 
sideling,  i.  e.,  a  side  track,  which  approaches  nearer  to  the  plaintiffs' 
store  than  the  main  track  of  the  state.  This  is  the  private  track 
of  Mr.  Haldeman.  Stephen  *Eagle,  when  the  goods  were 
near  to  Columbia,  saw  the  owner  of  the  cars  and  told  him 
he  had  got  permission  from  Haldeman  to  put  the  cars  on  Haldeman's 
sideling :  that  was  the  nearest  point  to  the  plaintiffs'  store  to  which 
a  car  could  be  brought.  The  cars  were  put  at  this  place,  and  the 
plaintiffs  notified  of  it.  It  was  then  about  sundown,  and  the  plain- 
tiffs said  it  was  too  late  to  unload,  and  besides,  they  were  busy  ; 
and  it  was  agreed  that  the  carrier  should  come  on  Monday  morning 
and  unload.  He  did  come,  but  before  he  arrived,  Eagle  had  pro- 
cured a  key,  opened  and  unloaded  two  of  the  cars.  In  doing  this 
he  discovered  that  one  box  had  been  broken  open  and  the  goods  in 
it  stolen.  It  was  further  proved,  that  if  Eagle  had  not  interfered 
and  given  directions  to  put  the  cars  on  Haldeman's  sideling,  they 
would  have  been  taken  to  Borbridge's  warehouse  and  put  into  it, 
under  the  care  of  him  or  his  keeper,  and  that  two  other  cars, 
brought  in  the  same  train,  and  not  consigned  to  Eagle,  were  taken 
to  that  warehouse  and  unloaded  there,  and  the  goods  found  safe. 
It  was  further  proved,  that  if  the  goods  had  been  taken  to  this 
warehouse,  the  cost  to  Eagle  &  Co.  would  have  been  2J  cents  per 
hundred  pounds.  He  saved  this  by  putting  the  cars  where  he 
ordered  them. 

This  is  the  amount  of  the  testimony.  Certain  points  of  law 
were  propounded  to  the  court,  and  each  of  them  answered.  The 
first  was,  "  It  was  the  duty  of  the  defendants  as  common  carriers 
to  cause  the  goods  to  be  actually  delivered  to  the  plaintiffs."  The 
court  said,  *'  this  is  true ;  but  the  defence  here  renders  it  necessary 
for  me  to  add,  that  if  the  usual  and  proper  steps  towards  the  actual 
delivery  were  prevented  by  the  interference  and  conduct  of  one  of 
the  plaintiffs,  the  rule  is  not  applicable,  and  the  jury  will  decide 
the  facts.  The  consignee  may  take  charge  of  the  goods  before  they 
have  arrived  at  the  ultimate  place  of  destination,  and  the  carrier's 
risk  will  then  terminate." 

I  refer  to  the  statement  of  the  case  for  the  other  points  and 
answers,  which  are  all  in  substance  the  same,  and  all  present  the 
same  question,  viz.,  whether  any  substantial  interference  by  the 
owner,  such  as  directing  a  different  route  or  a  different  place  of 


520  SUPREME  COURT  [March  Term. 

[Eagle  v.  White.] 

leaving  the  goods  over  night,  does  not  discharge  the  carrier,  so  far 
as  relates  to  what  occurred  on  that  route  or  at  that  place,  without 
any  fault  of  the  carrier.  I  am  not  disposed  to  alter  the  general 
liability  of  carriers ;  but  one  exception  has  been  made,  and  1  would 
adhere  to  it ;  I  mean  in  cases  in  which  the  owner  takes  the  direc- 
tion and  management  from  the  carrier.  The  carrier  is  answerable 
for  every  accident  and  misfortune  to  the  goods,  arising  from  any 
cause  other  than  the  act  of  God  or  a  public  enemy;  among  other 
reasons,  because  he  has  the  exclusive  direction  of  the  route  and 
place  of  deposit  at  night ;  but  if  the  owner  can  interfere  and  change 
these,  the  carrier  is  to  answer  to  the  owner  for  the  acts  of  the  owner ; 
that  is,  he  is  to  answer  not  only  for  himself,  but  to  another,  for  what 
that  other  did. 

*^  w^  nofc  ^°  to  in(3uire  whether  the  direction  of  the 
owner  increased  the  risk,  though  in  this  case  it  obviously 
did.  In  a  case  of  such  general  occurrence,  there  must  be  a  general  ^ 
rule ;  he  who  does  an  act,  or  occasions  it  to  be  done,  must  bear  the 
consequence ;  it  will  not  do  to  take  the  direction  and  make  another 
answer  for  the  event.  Any  interference  must  discharge  the  carrier, 
if  it  changed  the  risk,  or  even  if  to  all  appearance  it  did  not  change 
it,  or  no  interference  of  the  owner  can  have  that  effect ;  so  any 
deviation  discharges  the  insurer,  though  done  by  the  agent  or  cap- 
tain, without  the  knowledge  of  the  insured.  The  facts  were  not 
stated  so  as  that  there  was  any  direct  contradiction  of  the  witnesses, 
but  the  witnesses  used  different  expressions.  The  judge  must  leave 
this  testimony  to  the  jury ;  and  his  opinion  is  in  substance  this : 
The  usual  mode  and  proper  mode  was  to  put  these  goods  over  night 
in  a  warehouse.  If  you  believe  from  the  testimony,  that  the  carrier 
would  have  so  placed  them,  and  was  prevented  from  taking  care  of 
them,  and  left  them  in  the  public  street  of  Columbia  by  the  direc- 
tion of  the  plaintiffs,  and  one  box  was  stolen,  the  fault  is  not  that 
of  the  carrier,  but  of  the  owner,  and  he  must  bear  the  loss  which 
he  occasioned.  It  matters  not  whether  Eagle  ordered  them  to  be 
put  on  Haldeman's  sideling,  because  it  was  near  his  own  store,  or 
because  it  saved  him  the  price  of  storage.  He  ordered  it ;  and  I 
can  see  no  reason  why  he  shall  make  another  pay  for  a  loss  which 
arose  in  consequence  of  the  owner's  order,  and  not  from  any  act  of 
the  carrier.  I  say,  in  consequence  of  the  owners'  order,  for  it 
occurred  where  he  directed  the  cars  to  be  placed.  The  goods  put 
in  the  warehouse  were  found  there  in  safety. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  counsel,  5  W.  &  S.  128. 

Cited  by  the  court  below,  6  W.  &  S.  66. 

Cited  by  Thompson,  J.,  dissenting,  3  Grant  361. 

Cited  by  the  court,  9  Barr  116  ;  6  Casey  252;  10  P.  F.  Smith  115. 
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Gilder  against  Merwin  and  Others. 

IN    EQUITF. 

The  bill  set  forth  that  J.  E.  W.  being  in  want  of  money,  and  Mrs.  M.,  his 
mother-in-law,  being  seised  of  certain  real  estate,  he  applied  to  the  Philadel- 
phia Savings  Institution  for  a  loan  of  money;  and  the  complainant  was 
induced,  by  motives  of  friendship,  to  take  a  conveyance  of  a  certain  part  of 
her  real  estate  for  the  purpose  of  immediately  executing  a  mortgage  of  the 
same  as  a  security  for  the  loan :  That  the  loan  was  accordingly  made  to  J. 
E.  W.,  who  gave  his  notes  to  the  Savings  Institution  for  the  amount,  and 
the  complainant  executed  his  bond  and  mortgage  of  the  premises,  and 
delivered  the  deed  of  the  premises  to  Mrs.  M.,  with  a  request  to  her  to  have 
it  recorded :  That  when  the  notes  of  J.  E.  W.  became  due,  they  were 
renewed  by  the  Savings  Institution  without  the  knowledge  or  consent  of  the 
complainant,  and  were  a  second  time  renewed  in  like  manner ;  that  J.  E.  W. 
became  insolvent,  and  has  since  so  remained  :  That  a  scire  facias  on  the 
mortgage  was  issued  by  the  Savings  Institution ;  but  the  year  not  having 
expired,  it  was  agreed  between  the  counsel  for  the  Savings  Institution  and 
the  counsel  for  the  complainant,  that  an  action  should  be  entered  in  the 
District  Court  for  the  city  and  county  of  Philadelphia,  on  the  bond,  and 
that  judgment  should  be  confessed  ;  but  the  bill  averred  that  the  judgment 
was  confessed  without  his  (the  complainant's)  knowledge  or  consent,  and 
that  at  the  time  of  the  confession  of  the  judgment,  both  the  complainant 
and  his  counsel  were  ignorant  that  there  was  a  defence  arising  from  the 
renewal  of  the  notes  of  J.  E.  W. :  The  bill  further  stated,  that  a  sheriff's 
sale  of  the  mortgaged  premises  had  been  attempted  by  virtue  of  an  execu- 
tion upon  the  said  judgment;  and  that  it  was  then  discovered  that  the  deed 
from  Mrs.  M.  to  the  complainant  had  not  been  recorded :  That  he  had 
applied  to  her  for  the  deed,  but  she  had  refused  to  deliver  it  up,  and  had 
made  defence  to  another  scire  facias,  which  had  issued  on  the  mortgage ; 
and  that  the  Savings  Institution  had  applied  to  the  District  Court  to  set 
aside  the  levy  on  the  mortgaged  premises,  with  the  declared  intention  of 
levying  on  the  property  of  the  complainant.  The  bill  prayed  a  discovery 
from  Mrs.  M.,  the  Savings  Institution,  their  assignees,  certain  creditors  who 
had  issued  attachments  in  execution  against  the  complainant  upon  judgment 
against  the  complainant,  &c. ;  an  injunction  against  the  Savings  Institution 
and  their  assignees  against  proceeding  upon  the  judgment  against  any  other 
than  the  mortgaged  premises,  and  against  Mrs.  M.  against  conveying  or 
incumbering  the  mortgaged  premises ;  and  for  general  relief:  Held,  that 
this  court  had  not  jurisdiction  to  grant  the  injunction  or  relief  prayed  for, 
either  under  the  act  of  16th  June  1836,  or  the  act  of  13th  June  1840. 

THIS  case  came  before  the  court  on  a  motion  to  dissolve  an 
""injunction  which  had  been  allowed  on  the  19th  of  Decem-   r^r.™ 
her  last,  upon  a  bill  filed  by  John  Gilder  against  Mary  Mer-   I 
win  and  others. 

The  bill  set  forth — that  sometime  in  the  month  of  January 
1839,  one  Joseph  E.  West,  of  the  state  of  New  Jersey,  was  in  the 
city  of  Philadelphia,  and  was  then,  as  he  represented  to  the  com- 
plainant, somewhat  embarrassed  in  his  circumstances,  but  possessed 
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of  such  sufficient  means,  that  if  he  were  relieved  of  his  then  diffi 
culties,  he  would  be  able  to  discharge  all  his  liabilities  ;  which 
representation  the  complainant  had  since  had  full  reason  to  believe 
__  the  said  West  knew  to  be  wholly  false  and  untrue;  but  which  he, 
having  been  on  terms  of  friendship  with,  and  then  having  a  friendly 
opinion  of  him,  did  not  at  that  time  doubt.  And  that  he  was  in- 
formed by  West  that  his  (West's)  mother-in-law,  Mary  Merwin,  one 
of  the  defendants,  who  was,  and  still  is,  a  person  of  considerable 
property,  was  willing  and  desirous  to  aid  him,  the  said  West,  in  his 
difficulties,  by  advancing  the  sum  of  eleven  thousand  dollars  out  of 
her  own  property,  and  that  she  desired  to  see  the  complainant  to 
consult  with  him  upon  the  means  of  affording  such  relief. 

That  in  conformity  with  such  request  and  desire,  he  called  upon 
Mrs.  Merwin,  who  confirmed  to  him  the  representation  of  West, 
arid  communicated  to  him  her  intention  to  relieve  West  by  encum- 
bering her  property  for  that  purpose. 

That  by  a  certain  deed,  dated  June  29,  1881,  (and  duly  recorded 
in  the  city  of  Philadelphia),  after  the  marriage  of  the  said  Mary 
Merwin  (who  was  theretofore  for  some  time  a  widow,  by  the  name 
of  Mary  Stewart)  with  her  then  husband,  Samuel  C.  Merwin — 
they  the  said  Samuel  and  Mary  granted  and  conveyed  all  the  real 
and  personal  estate  and  effects  of  the  said  Mary  unto  the  said 
Joseph  E.  West,  (the  son-in-law  of  the  said  Mary),  his  heirs,  ex- 
excutors,  administrators  and  assigns,  in  trust  for  the  sole,  separate 
and  exclusive  use  of  the  said  Mary  during  her  natural  life,  to 
permit  and  suffer  her,  the  said  Mary,  to  occupy,  let  and  demise  the 
real  property,  and  to  call  in,  replace,  change,  transfer,  invest  and 
receive  all  moneys  and  securities  assigned  by  the  said  deed,  in  any 
manner  she  might  think  proper ;  and  to  take,  receive  and  enjoy 
the  rents,  issues,  interests,  dividends  and  profits  of  the  same,  free 
from  the  debts  and  control  of  her  said  husband,  and  to  and  for  her 
own  sole,  separate  and  exclusive  use  and  behoof,  as  if  she  were  a 
feme  sole.  And  by  the  said  deed  it  was  further  provided,  that  it 
should  be  the  duty  of  the  said  trustee,  his  heirs,  executors,  admin- 
istrators and  assigns,  at  any  time  thereafter,  at  the  request  of  the 
said  Mary,  to  be  testified  in  writing,  under  her  hand  and  seal,  to 
sell  and  dispose  of  all  or  any  part  of  the  property  thereby  granted; 
and  to  grant  and  convey  the  same  or  any  part  thereof  in  fee  simple 
to  the  purchaser  and  his  heirs  forever,  free  and  discharged  of  and 
from  any  manner  of  trust  or  limitation  whatever ;  and  to  receive 
*f>241  anc^  Pay  ^e  monev  arising  from  *such  sale  to  and  for  such 
J  uses  as  the  said  Mary  Merwin  in  writing  should,  from  time 
to  time,  direct,  limit  and  appoint.  And  it  was  further  provided, 
that  on  the  death  of  the  said  Samuel  C.  Merwin,  during  tho  life 
of  the  said  Mary,  the  property  granted  by  the  said  deed,  or  such 
part  as  should  remain  unsold,  should  be  conveyed  by  the  said  trustee 
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to  the  said  Mary,  her  heirs  and  assigns  forever.  And  it  was  fur- 
ther provided  by  the  said  deed,  that  upon  the  death  of  the  said 
trustee,  or  upon  his  being  desirous  to  be  discharged  from  the  said 
trust,  it  should  be  lawful  for  the  said  trustee,  if  he  were  living,  arid 
the  said  Mary  Merwin,  or  the  survivor  of  them,  to  appoint  some 
other  fit  person  to  be  trustee  for  the  purpose  aforesaid :  and  upon 
such  appointment,  the  trustee  for  the  time  being  should  convey, 
transfer  and  assign  the  said  trust  estate  j  and  that  the  trustee  so 
appointed  should  thenceforth  act  as  fully  as  if  he  had  been  origin- 
ally appointed  by  the  said  deed. 

The  complainant  further  stated,  that  he  was  informed  by  the  said 
West,  that  he  had  proposed  to  the  said  Mary  Merwin,  and  that  she 
had  consented  to  and  approved  of,  and  he  was  also  at  or  about  the 
same  time  informed  by  the  said  Mary  Merwin  herself,  that  she  had 
consented  to  and  approved  of  a  plan  to  relieve  the  said  West  of  his 
embarrassments ;  which  plan  was,  that  the  said  Mary  should,  in 
conformity  to  the  power  reserved  to  her  in  the  said  deed  of  trust, 
require  by  a  certain  paper  writing  under  her  hand  and  seal,  the 
said  West  as  trustee  of  the  said  Mary's  real  and  personal  estate  and 
effects,  to  sell  and  dispose  of  a  certain  house,  No.  409  Chestnut 
street ;  and  that  a  deed  therefor  should  be  executed  by  West  to 
such  person  as  should  be  willing  to  take  the  nominal  and  formal 
title  to  the  same ;  and  that  such  person  should  thereupon  execute  a 
mortgage  of  the  said  property  for  the  sum  of  eleven  thousand  dol- 
lars in  favor  of  any  one  who  should  lend  that  sum  to  West :  and 
that  as  an  indemnity  or  counter  security  for  the  said  Mary's  liabi- 
lity, the  said  West  should  execute  his  bond  and  warrant  of  attorney 
for  the  sum  of  $35,600,  conditioned  for  the  payment  of  $17,800  to 
cover  the  said  sum  of  $11,000,  and  also  the  sum  of  $6800,  pre- 
viously advanced  to  the  said  West  by  the  said  Mary  :  which  bond 
should  be  deposited  in  the  hands  of  the  grantee  of  the  said  house, 
No.  409  Chestnut  street,  in  trust  for  the  said  Mary.  And  that  the 
said  West  should  discharge  himself  of  the  said  trust  for  the  use  of 
the  said  Mary,  and  should  convey  and  transfer  all  the  remaining 
trust  property  to  Charles  S.  Boker,  also  one  of  the  defendants,  in 
trust  for  the  said  Mary  Merwin. 

That  the  complainant  was  then  informed  by  the  said  Mary  Mer- 
win, that  it  was  her  wish  and  desire,  and  also  the  wish  and  desire 
of  West,  that  the  complainant  should  agree  and  consent  that  the 
deed  so  as  aforesaid  proposed,  and  also  the  bond  of  West,  should  be 
made  and  executed  in  his  favor  for  the  purposes  and  objects  afore- 
said. And  though  he  was  unwilling  to  charge  himself  with  the 
office,  yet  *having  at  that  time  no  reason  to  doubt  the  repre-  r*c9c 
sentations  of  West  as  to  the  real  sufficiency  of  West,  and  ^ 
being  repeatedly  pressed  and  urged  by  him,  and  more  particularly 
by  the  said  Mary  Merwin  to  undertake  the  office  and  busine&s,  and 
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being  assured  by  both  that  he  should  encounter  no  responsibility 
nor  loss,  and  that  it  was  only  such  a  service  as  might  be  expected 
from  his  friendship  and  intimacy  with  the  said  Mary  and  West, 
and  such  as  any  prudent  and  disinterested  man  might  render,  he 
finally  agreed  and  consented  that  the  deed  of  the  property  might 
be  made  to  him,  and  that  he  would  execute  a  mortgage  thereof, 
West  always  assuring  him  that  the  money  would  be  paid  before  the 
mortgage  would  be  due. 

That  on  or  about  the  17th  day  of  January  1839,  West  succeeded 
in  borrowing  from  the  Philadelphia  Savings  Institution  a  sum  of 
money   which   he   represented    as  $11,000,    but    which    the  com- 
plainant had  since  had  reason  to  believe  was  not  of  so  great  amount, 
and  which  he  believed  was  paid  in  post  notes,  issued  and  payable 
by  the  said  institution,  and  for  which  he  was  to  give,  and  did  give, 
as  the  complainant  was  informed  and  believes,  his  promissory  notes, 
payable  in  two  or  three  months,  or  60  or  90  days,  in  the  sum  of 
311,000,  to  the  said  institution:   and  the  complainant  having  at 
the  same  rfime  executed  the  mortgage,  was  informed  by  the  said 
institution,  that  it  was  expected  his  bond  should  accompany  the 
said  mortgage,  as  such  was  the  usual  course  of  business  of  the  said 
institution;    and   that  though  he  had  not  intended  to  do  so,  yet 
being  pressed  by  the  said  West,  and  the  transaction  having  gone  so 
far,  and  the  real  estate  mortgaged  being,   in  the  opinion   of  all 
parties,  the  principal  security,  and  more  than  sufficient  to  pay  the 
said  debt  of  $11,000,  he  did  execute  his  bond  in  the  sum  of  $22,- 
000,  conditioned  as  was  the  said  mortgage,  for  the  payment  of 
$11,000  in  three  months  from  the  date  thereof:    and   the  com- 
plainant declared  that  throughout  the  whole  transaction,  the  said 
Philadelphia  Savings  Institution  knew  fully  and  entirely  that  no 
part  of  the  said  sum  of  $11,000  was  to  go,  and  did  go  into  his 
hands;   that  it  was  not  in  any  way,  shape,  or  degree,  directly  or 
indirectly  for  his  benefit  or  advantage,  but  that  he  was  a  trustee  for 
the  advantage  and  benefit  of  the  said  West  and  Mary  Merwin,  and 
that  he  has  not  a  security  for  the  payment  of  the  said  debt,  further 
than  he  might  possibly  become  so  upon  the  failure  of  the  mortgaged 
property,  to  pay  the  whole  debt;  and  that  the  said  institution  lent  the 
said  money  entirely  upon  the  security  contained  in  the  mortgage. 

The  bill  further  stated  that  the  said  Mary  Merwin  executed  her 
request  to  West,  to  convey  and  transfer  the  house,  No.  409 
Chestnut  street,  to  the  complainant,  entirely  and  wholly  without 
his  persuasion,  advice  or  opinion,  and  that  he  did  nothing  at  any 
time  to  induce  her  to  execute  the  same,  and  so  far  as  he  had  any 
opinion  at  all,  disapproved  of  it;  but  that  the  said  Mary  Merwin 
was  then,  and  still  is  a  person  of  middle  age,  living  then  as  she  had 
^or  some  years  previous,  *separate  from  her  husband,  in 
the  city  of  Philadelphia,  as  the  head  of  her  family  ;  and  her 
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husband,  then  and  for  some  time  previous,  living  in  the  state  of 
Alabama,  where  he  practised  his  profession  as  a  physician,  and  that 
he  is  now  dead,  having  died  within  the  year;  that  the  deed  for  the 
house,  No.  409  Chestnut  street,  was  then  made  and  executed  by 
West  to  the  complainant ;  who,  in  pursuance  of  the  original  plan, 
then  executed  a  mortgage  thereof  to  the  Philadelphia  Savings  Insti- 
tution ;  and  that  at  the  same  time  West  executed  another  deed,  by 
which  he  conveyed  all  the  rest  of  the  real  and  personal  estate  of  the 
said  Mary,  passing  under  the  before-mentioned  deed  of  trust,  to  one 
Charles  S.  Boker,  one  of  the  defendants,  upon  the  same  trusts  as  he 
had  theretofore  held  the  same. 

The  complainant  further  declared  that  it  was  expressly  under- 
stood between  West  and  the  Philadelphia  Savings  Institution,  that 
the  bond  and  mortgage  executed  by  him  were  collateral  securities, 
and  guaranties  for  the  payment  of  the  notes  then  given,  at  the  time 
of  the  delivery  thereof  to  the  institution,  by  West,  for  the  sum  of 
$11,000,  when  the  same  should  be  due. 

That  West  executed  at  the  same  time  his  bond  and  warrant  of  at- 
torney, in  favor  of  the  complainant,  for  the  security  of  the  said  Mary 
Merwin,  in  the  penal  sum  of  $35,600,  conditioned  for  the  payment 
of  $17,800,  of  which  sum  $11,000  were  her  liability  to  the  Phila- 
delphia Savings  Institution,  and  the  balance,  $6800,  former 
advances  or  loans  made  by  her  to  West ;  and  that  the  complainant 
at  the  time  executed  a  certain  paper  writing,  wherein  he  declared 
that  he  had  held  the  deed  of  the  said  house,  No.  409  Chestnut 
street,  so  conveyed  to  him,  subject  as  aforesaid,  to  the  said  mort- 
gage, and  also  the  said  bond  of  $35,600,  in  trust  for  the  use  and 
benefit  of  the  said  Mary  ;  and  that  within  a  day  or  two  after  the 
transaction,  he  carried  the  declaration  of  trust,  and  the  deed,  to  the 
house  of  the  said  Mary,  and  there  delivered  them  both  to  her,  in- 
forming her  that  the  deed  ought  to  be,  and  requesting  her  to  have 
it  recorded,  which  she  at  once  and  without  hesitation  promised  to 
have  done  ;  and  that  he  delivered  the  deed  to  her  from  no  other 
motive  than  that  of  delicacy,  considering  it  to  be  advisable  in  that 
respect,  that  she  should  be  possessed  of  the  same. 

The  bill  further  stated  that  of  the  sum  of  money  procured  from 
the  Philadelphia  Savings  Institution,  by  West,  at  least  the  sum  of 
$8000  were  paid  or  transferred  by  West  to  Mrs.  Merwin,  who  re- 
tained the  same  in  her  hands  for  the  purpose,  as  she  said,  of  dis- 
charging certain  incumbrances  then  existing  on  certain  real  property 
of  West,  situated  in  the  state  of  New  Jersey,  or  for  some  other 
purpose,  unknown  to  the  complainant,  and  that  the  money  was 
so  retained  by  her  for  at  least  three  months  after  the  transaction , 
and  whether  it  was  paid  out  by  the  said  Mary,  or  whether  she  had 
it  still  in  her  possession,  the  complainant  did  not  know ;  and  it  was 
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*some  months  after  the  said  transaction  that  he  discovered 
that  so  much   of  the  money  had   actually   gone  into   her 
possession. 

The  complainant  further  showed  that  West  was  soon  after — 
about  three  months  after  the  said  transaction — and  so  has  remained 
ever  since,  wholly  insolvent,  and  that  all  his  property  has  been  or 
may  be  sold  by  the  sheriff;  and  that  the  judgment  bond  is  wholly 
worthless. 

That  when  the  notes  given  by  West  became  due,  he  was  unable 
to  pay  the  same,  and  that  the  Philadelphia  Savings  Institution 
renewed  them  at  an  usurious  discount,  and  deducted  in  the  trans- 
action an  usurious  interest,  and  paid  such  money  as  was  paid  in 
post-notes  issued  by  and  payable  by  the  said  institution.  And  that 
the  last-mentioned  notes  were  also  renewed  under  the  same  circum- 
stances ;  and  that  the  usury  upon  the  same  transactions  amounted 
in  the  whole  to  the  sum  of  $3000,  or  thereabouts  ;  and  that  the 
first  and  all  subsequent  renewals  of  the  same  were  made  by  the 
Philadelphia  Savings  Institution  without  the  knowledge  or  consent 
of  the  complainant  in  any  sense  or  degree,  and  without  any  consul- 
tation with  him  ;  and  if  the  same  had  been  made,  the  said  Mary  or 
West  might  then  have  paid  the  same  in  whole  or  in  part,  and  the 
complainant  have  been  thereby  discharged  from  his  liability  and 
interest  in  the  transaction. 

The  bill  further  stated,  that  sometime  in  the  month  of  Septem- 
ber 1839,  the  notes  last  given  by  West  to  the  Philadelphia  Savings 
Institution  being  due  and  unpaid,  the  said  corporation  sued  out  of 
the  District  Court  of  the  city  and  county  of  Philadelphia,  a  certain 
writ  of  scire  facias  directed  to  the  complainant,  upon  the  said 
mortgage,  and  would  have  obtained  judgment  thereon,  but  that 
West  insisted  on  behalf  of  the  said  Mary  Merwin  that  an  affidavit 
of  defence  should  be  put  in  by  the  complainant,  and  that  if  the 
complainant  would  not,  he  on  behalf  of  the  said  Mary  would  put  it 
in,  alleging  that  the  suit  could  not  be  sustained  by  reason  that 
by  the  laws  of  this  Commonwealth  no  suit  on  a  mortgage  could  be 
sustained  until  after  the  expiration  of  twelve  months  next  ensuing 
the  last  day  whereupon  the  mortgage  money  ought  to  be  paid ;  and 
that  the  counsel  of  the  complainant  communicated  the  threat  and 
requirement  of  West  to  ^he  counsel  of  the  Philadelphia  Savings 
Institution  ;  and  that  the  said  counsel  then  agreed  in  writing  that 
an  amicable  action  should  be  entered  on  the  said  bond,  and  judg- 
ment therein  rendered  in  favor  of  the  plaintiff  as  on  the  23d  day 
of  November  1839  (within  which  time  a  summons  in  debt  on  said 
bond  could  have  been  issued  and  returned),  for  the  sum  alleged  to 
be  due,  viz.,  the  sum  of  :  and  that  the  said  judgment  was  so 

confessed  at  the  request  of  the  counsel  of  the  Philadelphia  Savings 
Institution,  and  with  the  assent  of  the  complainant's  counsel ;  and 
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that  the  judgment  was  actually  confessed  and  entered  without  his 
knowledge,  participation  or  consent,  in  any  manner  and  degree ; 
and  that  he  has  never  *ratified  nor  assented  to  the  same,  pros 
and  that  the  mortgaged  property  was  then  and  always  has  * 
been  actually  sufficient  to  answer  the  debt  and  more  ;  and  that  he 
had  in  equity  under  the  circumstances  a  right  to  be  exempted 
from  execution  on  the  judgment ;  as  the  mortgaged  property  must 
be  first  exhausted ;  and  that  such  would  have  been  a  defence  to 
an  action  brought  against  him  on  his  bond.  And  that  the  Phila- 
delphia Savings  Institution  always  knew  that  the  complainant  was 
not  interested  directly  nor  indirectly  to  the  amount  of  one  cent 
in  the  money  received  by  West ;  and  that  the  mortgaged  property 
was  in  fact  the  principal  fund  to  recover  the  debt ;  and  that  at  the 
time  of  the  confession  of  the  judgment  and  for  a  long  time  afterwards 
the  complainant  and  his  counsel  were  both  ignorant,  and  without  sus- 
picion that  there  would  have  been  or  was  any  defence  by  the  said 
Mary  Merwin  or  by  him,  to  an  action  for  the  recovery  of  the  money, 
either  on  the  bond  or  mortgage  ;  such  as  thereinafter  appeared. 

The  complainant  further  showed  that,  on  the  16th  day  of 
November  1839,  being  some  days  before  the  judgment  was  entered, 
and  at  the  same  term  as  that  at  which  the  judgment  was  entered, 
the  District  Court  wherein  the  judgment  was  entered,  made 
a  rule  in  the  words  following :  "  Nov.  16th  1889,  Ordered 
that  no  judgment  by  confession  shall  be  entered  in  any  amicable 
suit,  unless  there  be  filed  at  the  time  of  filing  the  agreement  a 
specific  statement  of  the  cause  of  action  signed  by  the  parties  or 
their  attorneys ;  and  where  the  said  statement  is  signed  by  the 
attorney  of  the  defendant  there  shall  also  be  filed  with  the  same  his 
warrant  of  attorney.  It  being  understood  that  this  rule  does  not 
apply  to  judgments  on  warrants  of  attorney,  nor  to  revivals  of 
judgment  by  agreement."  And  that  no  authority  was  ever  given 
by  him  to  his  counsel  to  sign  any  statement  of  the  cause  of  action, 
nor  any  warrant  of  attorney  ever  given  by  him,  nor  any  filed  with 
the  confession  of  judgment. 

The  bill  then  stated  that  the  Philadelphia  Savings  Institution 
issued  writs  fieri  facias  and  venditioni  exponas  upon  the  judgment, 
and  levied  upon  and  exposed  to  sale  the  real  property  described  in 
the  mortgage.  And  that  the  same  was  put  up  for  sale  in  the  month 
of  December  1839,  by  the  sheriff,  and  was  knocked  down  to  West 
for  the  sum  of  $  ,  and  that  was  marked  as  second 

bidder  at  the  sale  in  the  sum  of  $  5  and  that  Robert 

Bell  and  Wm.  P.  Lawrence  were  marked  as  third  bidders  for  the 
sum  of  $  .  And  that  West  and  the  said  second 

bidder  making  default  in  payment,  the  property  was  offered  to  Bell 
and  Lawrence,  who  agreed  to  take  the  same,  and  would  have  done 
so,  as  the  complainant  believed,  but  that  it  was  discovered  for  the 
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first  time  in  making  out  the  title  for  them,  that  the  deed  to  the 
complainant  from  West  was  not  recorded :  and  that  they  called 
upon  the  complainant  for  the  same,  and  he  having  stated  to  them 
that  he  had  delivered  the  deed  to  the  said  Mary  Merwin,  applied 
*fi2Q1  *°  *^er  *°  re'deliver  t°  hi™  tne  same,  or  at  least  to  cause 
-"  the  same  to  be  recorded,  which  she  then  and  at  all  times 
afterwards  refused ;  stating  to  him  that  she  would  do  nothing  to 
compromise  her  interests.  And  that  afterwards,  about  the  first  of 
May  1840,  the  counsel  of  the  complainant  wrote  to  her  a  note 
wherein  he  stated  that  the  demand  made  upon  her  for  the  deed  of 
the  house,  No.  409  Chestnut  street,  not  having  been  complied  with, 
he  was  instructed  to  institute  suits  against  her  for  damages,  and  also 
to  compel  the  delivery  of  the  deed,  unless  she  would  cause  the  same 
to  be  recorded  according  to  the  terms  in  which  it  was  placed  in  her 
hands ;  and  that  by  a  note  dated  May  9th  1840,  the  said  Mary 
informed  the  counsel  of  the  complainant  that  she  had  received  his 
note,  and  that  she  "  begged  leave  to  refer  him  to  Mr.  Hirst,  the 
counsel  employed  in  this  case,  to  whom  she  had  inclosed  his  note." 
And  that  he  has  since  always,  by  all  means  in  his  power,  made 
representations  to  her  of  the  inconvenience  and  embarrassments  to 
which  he  was  subjected,  and  by  formal  demands  for  the  same, 
endeavored  to  procure  the  deed,  and  wholly  and  entirely  without 
success :  and  that  he  believes  the  same  to  be  in  her  actual  custody, 
possession  and  control :  and  that  he  is  entitled  in  law  and  equity  to 
have  the  same  delivered  to  him.  And  he  further  stated,  that  before 
the  sale  of  the  said  real  property,  he  waited  several  times  upon  the 
said  Mary,  conceiving  it  to  be  his  duty  to  keep  her  advised  and 
aware  of  all  his  transactions  in  the  business  and  of  her  condition, 
and  informed  her  that  the  advertisements  were  out,  and  the  pro- 
perty would  be  sold  on  the  day  named,  and  strenuously  urged  and 
advised  her  to  go  to  New  York,  where  West  was  then  living,  and 
to  call  upon  and  obtain  from  him  the  said  sum  of  $11,000,  as  the 
only  means  of  saving  herself  from  such  a  loss  :  and  that  the  said 
Mary  being  then,  or  believing  herself,  unable  to  go  in  her  own  per- 
son, sent  on  one  Mr.  Miles  to  West,  with  instructions  not  to 
leave  him  until  he  had  obtained  from  him  the  money :  and  that  the 
said  Miles  returned  to  this  city  sometime  before  the  said  sale, 
and  brought  with  him,  as  complainant  was  informed,  the  necessary 
funds  ;  and  that  at  or  about  the  same  time  West  came  on  from 
New  York,  and  at  or  about  the  time  of  sale,  at  which  he  was  present, 
ogreed  with  the  said  Bell  and  Lawrence,  assignees  of  the  Philadel- 
phia Savings  Institution,  that  he  would  pay  them,  and  they  agreed 
to  take  the  sum  of  $11,000  in  full  satisfaction  of  all  demands  in 
virtue  of  the  bond  and  mortgage :  and  that  West  then  offered  them 
post  notes  to  that  amount  of  the  Tenth  Ward  Bank  of  New  York, 
was  at  that  time  a  bank  in  credit,  and  they  refused  to  take 
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the  same,  and  that  the  negotiation  was  broken  off:  and  that  the 
assignees  treated  with  West  as  the  party  principally  interested  in 
the  business,  and  without  any  concert  on  consultation  with  the  com- 
plainant. 

The  bill  further  stated,  that  some  time  in  the  month  of  Septem- 
ber, *0ctober  or  November  1839.  the  Philadelphia  Savings  I*COA 
Institution  being  insolvent,  made  an  assignment  of  the  ' 
whole  or  part  of  the  estate  and  effects  of  the  said  corporation  to 
William  Gill,  Robert  Bell  and  William  P.  Lawrence,  in  trust  for 
certain  purposes:  and  that  the  complainant  was  informed,  arid 
believed,  that  the  bond  and  mortgage  were  included  in  the  said 
assignment,  &c. 

That  some  time  in  the  month  of  June  1840,  the  Philadelphia 
Savings  Institution  sued  out  of  the  said  District  Court  a  certain 
writ  of  scire  facias,  to  the  use  of  the  said  Gill,  Bell  and  Lawrence, 
upon  the  said  mortgage,  directed  to  the  complainant  and  terre- 
tenants ;  that  the  complainant  appeared  thereto  by  his  attorney, 
and  that  William  L.  Hirst  marked  bis  name  generally  for  the  de- 
fendants, but  that  he  was  not  authorized  in  any  way  or  manner  to 
appear  for  the  complainant ;  and  that  Mary  Merwin,  as  terre-tenant, 
filed  her  affidavit  of  defence  to  the  action,  in  which  she  stated  that 
there  was  a  just  and  true  defence  to  the  action ;  and  that  she  was 
informed  and  verily  believed,  that  the  title  to  the  mortgage  had 
never  been  legally  vested  in  the  plaintiffs  who  then  sued,  and  that 
they  had  no  right  thereto ;  that  no  copy  of  any  such  assignment 
had  been  filed  of  record  in  the  case ;  that  the  mortgage  debt  had 
been  levied  upon  at  the  suit  of  several  creditors  by  attachment  of 
execution,  issued  out  of  the  District  Court,  which  attachments  were 
pending,  as  the  property  of  the  Philadelphia  Savings  Institution  ; 
that  the  mortgagor,  at  the  date  of  the  mortgage,  had  no  title  to  the 
premises  mortgaged,  as  she  was  advised  and  believed,  (which  repre- 
sentation the  complainant  declared  to  be  false  and  unfounded) ; 
that  she  claimed  to  own  the  premises  mortgaged ;  and  that  she  was 
informed  and  verily  believed  that  the  mortgage  was  given  for  the 
accommodation  of  one  Joseph  E.  West  as  collateral  security  to  the 
Philadelphia  Savings  Institution  for  their  post  notes,  amounting  to 
311,000,  issued  to  the  said  West ;  that  such  consideration  \vas 
fraudulent  and  void  ;  that  all  such  post  notes  were  not  only  a  fraud 
upon  the  public,  but  a  violation  of  the  charter  of  the  company  ;  and 
that  in  the  transaction  the  deponent  was  informed,  and  believed, 
that  West  was  charged  $3000  usury,  the  post  notes  having  been 
renewed  various  times. 

That  after  the  filing  of  the  affidavit,  the  plaintiff's  counsel  entered 
a  rule  on  the  defendants  to  plead  in  ten  days,  and  that  on  or  about 
November  10,  1840,  (the  complainant  not  pleading  to  the  action  at 
all,  at  any  time),  the  said  William  L.  Hirst  pleaded  for  the  defend- 
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ant  "non  est  factum  and  payment,"  whereto  the  plaintiffs  have 
since  replied,  and  ordered  the  case  to  be  set  down  for  trial  in 
December  Term  1840 :  and  that  since  the  said  issue  and  order,  the 
plaintiffs'  counsel  has  informed  the  counsel  of  the  complainant  of 
the  intention  of  the  plaintiffs  to  proceed  again  on  the  judgment 
of  the  said  bond,  and  to  issue  execution  against  the  property  of  the 
complainant,  and  on  the  17th  of  December  1840,  gave  to  the  com- 
plainant's counsel  written  notice  that  he  had  obtained  a  rule  to  show 
*rq-|-.  cause  why  the  *levy  heretofore  made  under  the  judgment 
J  should  not  be  set  aside,  returnable  on  Saturday,  the  19th 
day  of  December  1840;  and  communicated  to  him  that  his  instruc- 
tions and  intentions  were  to  levy  upon  the  furniture  in  the  dwelling- 
house  of  the  complainant. 

The  bill  then  stated,  that  certain  persons,  alleging  themselves  to 
be  creditors  of  the  Philadelphia  Savings  Institution,  had  issued 
writs  of  execution  in  the  nature  of  attachments,  against  him,  to 
levy  upon  the  debt  alleged  to  be  due  by  him  to  the  Philadelphia 
Savings  Institution,  or  their  assignees,  and  that  in  particular  one 
George  Miller,  suing  to  the  use  of  Henry  Lentz,  did  sometime  in 
January  A.  D.  1840,  sue  out  such  writ ;  and  on  the  23d  of  Novem- 
ber, the  said  William  L.  Hirst,  as  counsel  for  the  plaintiff  in  that 
attachment,  filed  and  gave  to  the  complainant  a  copy  of  the  inter- 
rogatory, asking  whether  he  was  not  indebted  to  the  said  Philadel- 
phia Savings  Institution  on  a  bond  ;  to  which  the  complainant  had 
made  answer,  setting  forth  the  circumstances  under  which  he  gave 
the  bond,  and  denying  his  personal  liability  therein ;  and  that  the 
said  Miller  to  the  use  of  Lentz,  threatened  and  intended  to  cause 
execution  to  be  issued,  to  levy  upon  the  complainant's  alleged  debt 
by  bond  to  the  corporation. 

The  complainant  further  stated,  that  he  was  never  interested, 
directly  or  indirectly,  to  the  amount  of  one  farthing  in  the  money 
lent  by  the  corporation  to  West,  and  that  no  part  thereof  went  into 
his  hands ;  that  the  corporation  lent  the  money  wholly  and  exclu- 
sively on  the  security  of  the  mortgaged  property,  and  never  had 
any  reason  to  believe,  and  never  did  believe,  that  the  complainant 
was  liable,  so  long  as  the  real  estate  was  able  and  of  sufficient  value 
to  cover  the  debt;  that  the  real  property  is  of  more  than  sufficient 
value  to  pay  the  debt  actually  due,  and  interest;  that  the  said 
Mary  Merwin  was  and  is  a  person  of  considerable  property ;  that 
she  insisted  upon  accommodating  and  advancing  West,  against  the 
wishes  and  entreaties  of  all  her  family  (except  Mrs.  West),  being 
three  daughters,  of  whom  two  were  of  full  age,  and  that  so  far  as 
the  complainant  expressed  any  opinion,  in  tendency  it  was  to  dis- 
suade her  from  encumbering  her  property;  that  believing  West 
then  to  be  really  solvent,  though  embarrassed,  he  had  no  reason, 
but  a  general  idea  of  the  inconvenience  which,  by  any  change  in 
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West's  affairs,  might  be  suffered  by  her ;  that  she  received  from 
West,  and  had  for  a  long  time  in  her  own  hands,  and  may  have 
now,  for  anything  known  to  the  contrary,  the  sum  of  $8000,  the 
whole  or  part  of  the  sum  received  from  the  corporation  ;  that  she 
was  perfectly  aware  at  the  time  of  the  transaction,  of  its  effects  and 
character ;  that  she  had  already  advanced  §6000  or  $7000  to 
West,  and  that  West  exhibited  at  that  time  to  the  complainant  a 
statement  of  his  means,  showing  himself  to  be  worth  considerably 
more  than  $100,000  ;  and  that  it  was  discovered  that  the  said  Mary 
had  neglected  her  promise,  and  the  Philadelphia  Savings  Institution 
their  *duty,  to  have  the  said  deed  recorded.;  that  he  had  r*cQ9 
done  all  in  his  power  to  produce  the  deed,  and  all  that  can  *• 
be  done  without  the  aid  of  this  court. 

The  bill  then  prayed  a  discovery  by  Mrs.  Merwin.  the  Philadel- 
phia Savings  Institution,  their  assignees  Gill,  Bell  and  Lawrence, 
C.  S.  Boker,  George  Miller,  Henry  Lentz  and  Peter  Fritz,  who 
was  president  of  the  corporation  at  the  time  of  the  loan ;  that  the 
said  Mary  Merwin  should  deliver  up  the  deed  of  house  No.  409 
Chestnut  street,  and  that  she  and  Boker  should  be  restrained  from 
conveying  or  encumbering  the  same;  and  that  the  Philadelphia 
Savings  Institution  and  the  said  Gill,  Bell  and  Lawrence  should  be 
restrained  from  proceedings  on  their  judgment  against  any  other 
than  the  property  described  in  this  mortgage ;  and  that  Miller  and 
Lentz  should  be  restrained  from  proceeding  on  their  attachments, 
&c. 

Separate  answers  were  put  in  by  the  Philadelphia  Savings  In- 
stitution, by  Messrs.  Gill,  Bell  and  Lawrence,  the  assignee,  and  by 
Peter  Fritz. 

The  answer  of  the  Philadelphia  Savings  Institution  averred,  that 
they  knew  nothing,  and  had  not  been  informed,  save  by  the  com- 
plainant's bill,  of  any  communications  or  conversations  between 
the  complainant  and  Joseph  E.  West  and  Mary  Merwin,  or  either 
of  them,  or  of  any  representations  made  by  the  said  West  or  Mer- 
win or  either  of  them,  to  the  complainant,  and  could  not  form  any 
belief  concerning  the  same,  but  they  had  been  informed,  and  be- 
lieved it  to  be  true,  that  Samuel  C.  Merwin,  with  the  said  Mary  his 
wife,  did,  by  deed  dated  the  29th  day  of  January,  A.  D.  1831,  con- 
vey all  the  real  and  personal  estate  of  the  said  Mary  to  the  said 
Joseph  E.  West  in  fee,  upon  the  trusts  and  with  the  powers  and 
provisions,  or  some  of  them,  stated  in  the  said  bill ;  but  for  greater 
certainty,  they  refer  to  the  same,  &c.  They  stated,  that  the  said 
Joseph  E.  West,  on  or  about  the  16th  day  of  January  1 839,  ap- 
plied to  them  in  writing  for  the  loan  of  the  sum  of  $11,000,  the 
payment  to  be  secured  by  his  note,  payable  at  ninety  days,  together 
with  the  bond  and  mortgage  of  John  Gilder,  Esq.,  the  complain- 
ant, upon  the  house  and  lot,  No.  409  Chestnut  street;  which  sum 
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the  defendants  agreed  to  lend  him,  provided  the  security  was  found 
to  be  sufficient  and  satisfactory.     The  defendants  having  through 
their  officers  made  inquiry  into  the  value  of  the  property,  and  the 
sufficiency  of  the  title  of  the  complainant  to  the  premises  proposed 
to  be  mortgaged,  and  being  satisfied  with  the  same,  and  with  the 
personal  responsibility  and  property  of  the  complainant,  agreed  to 
make  the  loan  of  the  said  sum,  payable  in  their  certificates,  which 
were  then  equivalent  to  cash,  payable  at  their  maturity.     That  on 
or  about   the  17th  of  January   1839,   the  said   Joseph   E.  West 
received  from  these  defendants  several  certificates  under  the  seal  of 
*5331   ^ie  *nstituti°n'  signed  by  Peter  Fritz,  then  *president,  and 
*   N.  P.  Poor,  then  cashier,  dated  on  the  said  17th  of  January 
1839,  certifying  that  he  the  said  Joseph  E.  West,  was  entitled  to 
the  sum  stated  in  each  certificate  (and  which  sums  together  amounted 
to  $11,000)  on  deposit  in  the  Philadelphia  Savings  Institution,  to 
be  paid  to  his  order  on  the  27th  of  April  1839,  without  grace;  and 
on  the  same  day,  viz.,  on  the  17th  of  January  1839,  the  said  West 
gave  his  promissory  note  to  the  defendants,  bearing  that  date,  at 
ninety  days,  for  the  said  sum  of  §11,000,  and  delivered  to  them 
the  bond  of  the  complainant  bearing  the  same  date,  in  the  penal 
sum  of  $22,000,  conditioned  for  the  payment  of  $11.000,  in  three 
months  from  the  date,  together  with  a  mortgage  executed  by  the 
complainant  in  the  usual  form,  reciting  the  said  bond,  and  mort- 
gaging to  the  defendants  "all  that  certain  lot  or  piece  of  ground 
with  the  buildings  and  improvements  thereon  erected,  situate  on 
the  north  side  of  Chestnut  street,  between  Delaware  Twelfth  and 
Thirteenth  streets,  in  the  city  of  Philadelphia,  containing  in  front 
or  breadth  on  the  said  Chestnut  street,  twenty  feet  and  a  half,  and 
in   length   or  depth   150  feet  to  Clover  street,"  &c..  and  reciting 
that  it  was  "the  same  premises  which  Joseph  E.  West,  of  the  state 
of  New  Jersey,  gentleman,  by  indenture,  bearing  even  date  there- 
with, but  executed  immediately  before  that  indenture  of  mortgage, 
and  intended  to   be  recorded,   granted  and   conveyed  unto  John 
Gilder  (the  complainant),  his  heirs  and  assigns  in  fee." 

The  defendants  expressly  and  absolutely  denied  that  they  in- 
formed the  complainant  after  the  execution  of  the  mortgage,  that 
it  was  expected  his  bond  would  accompany  the  mortgage  or  gave 
him  any  such  information;  and  they  denied  that  any  mortgage 
executed  by  the  complainant  was  produced  or  offered  to  them  before 
the  execution  of  the  bond;  but  on  the  contrary,  they  expressly 
averred  that  the  bond  and  mortgage  of  the  complainant  were  pro- 
duced to  them  together,  according  to  the  usual  course  of  business; 
the  said  mortgage  reciting  as  they  have  already  stated  that  the 
bond  had  been  executed  by  the  complainant;  and  they  had  no 
knowledge  or  information  of  any  wish  or  intention  on  the  part  of 
the  complainant  not  to  execute  a  bond  or  other  personal  obligation; 
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and  they  averred  that  they  would  not  have  made  the  said  loan  if 
they  had  not  expected  to  receive  and  had  not  received  the  said 
bond  or  personal  obligation  of  the  complainant. 

They  alleged  that  they  knew  nothing  before  or  at  the  time  of 
the  said  loan  of  $11,000,  of  its  ultimate  destination,  nor  into 
whose  hands  the  money  was  to  be  paid  by  West,  nor  whether  the 
complainant  or  Mrs.  Merwin  was  to  receive  the  same  or  any  part 
thereof;  nor  had  they  since  had  any  knowledge  in  respect  to  the 
same,  except  so  far  as  is  stated  in  the  complainant's  bill. 

They  denied  that  it  was  expressly  understood  between  West  and 
them,  or  in  any  way  understood  or  agreed,  that  the  bond  and  mort- 
gage executed  by  the  complainant  were  collateral  securities  or 
*guaranties  for  the  payment  of  the  note  given  by  West,  at  rscoj. 
the  time  of  the  execution  thereof,  or  at  any  other  time  ;  but  ^ 
they  averred  that  the  said  bond  was  received  and  taken  by  them  as 
an  absolute  undertaking  by  the  complainant  for  the  repayment  of 
the  money  lent,  and  that  the  said  mortgage  was  received  and  taken 
by  them  as  security  for  the  payment  of  the  said  bond. 

The  answer  further  stated,  that  they  knew  nothing  of  the  bond 
alleged  in  the  bill  to  have  been  executed  by  West  to  the  complain- 
ant, nor  of  any  declaration  of  trust  executed  by  the  complainant, 
except  so  far  as  they  were  informed  by  the  bill ;  and  they  had  no 
knowledge  of  the  circumstances  stated  in  the  bill  respecting  the 
delivery  of  the  deed  to  Mrs.  Merwin ;  but  they  were  informed  and 
believed  that  it  appeared  from  an  examination  of  the  records  in 
the  office  for  recording  deeds  for  the  city  and  county  of  Philadel- 
phia, that  the  deed  recited  in  the  mortgage  to  have  been  made  by 
West  to  the  complainant  for  the  mortgaged  premises  had  never 
been  recorded ;  and  they  submitted  that  if  the  title  to  the  premises 
be  in  any  way  affected  by  reason  of  the  delivery  of  the  said  deed 
by  the  complainant  to  Mrs.  Merwin,  and  the  neglect  of  the  com- 
plainant to  have  the  same  recorded,  the  complainant  is  answerable' 
therefor  to  them. 

They  admitted  that  when  the  note  given  by  West,  on  the 
17th  of  January  1839,  fell  due,  he  applied  for  a  continuance  of 
the  loan,  which  they  agreed  to ;  and  they  paid  at  maturity,  the 
amount  of  the  certificates  which  had  been  issued  in  the  name  of 
West ;  and  on  or  about  the  20th  of  April  1839,  received  from  West 
his  note  at  thirty  days,  bearing  that  date  for  the  same  sum  of 
$11,000;  and  when  the  last-mentioned  note  became  due,  West 
again  applied  for  a  continuance  of  the  loan,  which  was  also  agreed 
to,  and  gave  his  note,  dated  the  23d  of  May  1839,  at  forty-five 
days,  for  the  same  sum  of  $11,000;  which  note  remained  unpaid 
in  the  hands  of  the  defendants ;  and  they  admitted  that  they  did 
not  consult  the  complainant  with  respect  to  the  continuance  of  the 
loan ;  but  they  insisted  that  they  were  not  bound  to  communicate 
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with  him  or  obtain  his  consent  thereto,  because  they  averred  that 
the  bond  and  mortgage  of  the  complainant  were  given  for  the  pay- 
ment of  the  debt  absolutely  and  without  any  reference  to  the  notes 
given  by  West;  and  they  believed  that  the  complainant  had  full 
knowledge  of  the  continuance  of  the  loan,  and  of  all  the  transac- 
tions between  them  and  West. 

They  denied  that  the  loan  was  made  or  continued  at  an  usurious 
discount  or  usurious  interest,  and  that  the  interest  or  discount 
received  by  them  on  the  transaction  amounted  to  $3000,  or  any 
similar  sum;  and  they  submitted  that  if  there  was  anything  of  an 
usurious  character  in  the  contract  between  them  and  West,  they 
were  not  bound  to  discover  the  same ;  and  that  by  the  rules  of 
equity,  a  complainant  cannot  have  relief  in  respect  to  any  such 
alleged  usury,  unless  he  tenders  or  brings  into  court  the  money 
*COK-I  *actually  lent,  with  lawful  interest  thereon ;  and  further,  that 
J  this  complainant  is  not  entitled  to  relief  in  this  court  from 
such  alleged  usury,  or  upon  any  other  ground,  after  confessing 
judgment  in  the  District  Court,  as  admitted  in  his  bill,  and  after 
the  lapse  of  time  that  has  taken  place ;  and  they  prayed  the  same 
benefit  of  this  defence  as  if  they  had  demurred  to  this  part  of  the 
complainant's  bill. 

They  admitted  that  on  the  27th  day  of  September  1839,  the  said 
loan  remaining  unpaid,  they,  through  their  counsel,  sued  out  a 
scire  facias  upon  the  mortgage  of  the  complainant,  from  the  Dis- 
trict Court  for  the  city  and  county  of  Philadelphia,  which  was 
duly  served  and  returned,  as  appears  by  the  records  of  the  court ; 
and  a  copy  of  the  mortgage  was  duly  filed,  for  the  purpose  of 
obtaining  judgment,  according  to  the  act  of  assembly ;  when  the 
objection  was  taken  that  the  year  had  not  expired  as  required  by 
law,  and  no  further  proceedings,  as  they  were  informed  and  believed, 
were -had  in  that  suit. 

They  admitted  that  on  the  24th  day  of  October  1839,  they 
executed  to  William  Gill,  Robert  Bell  and  William  P.  Lawrence, 
an  assignment  of  certain  securities  and  other  property  and  effects, 
including  the  bond  and  mortgage  of  the  complainant,  in  trust  for 
the  benefit  of  the  special  and  transient  depositors  in  the  institution; 
and  that  the  said  William  Gill,  Robert  Bell  and  William  P.  Law- 
rence, accepted  the  trust ;  and  the  said  bond  and  mortgage  were 
delivered  to  them  for  the  purposes  of  the  trust. 

The  answer  then  averred,  that  since  the  time  of  the  said  assign- 
ment the  defendants  had  no  concern  in  or  control  over  the  said  bond 
and  mortgage,  and  no  knowledge  of  the  transactions  respecting  the 
same  that  may  have  occurred  since  that  time,  excepting  so  far  as 
they  were  informed  by  the  said  bill ;  and  they  were  therefore  not 
able  to  make  answer  relative  to  matters  inquired  of  in  the  com- 
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plainant's  bill  that  may  have  occurred  since  the  time  of  the  said 
assignment. 

They  submitted  that  all  the  matters  in  the  bill,  were  matters 
that  may  be  tried  and  determined  at  law,  and  with  respect  to 
which  the  complainant  was  not  entitled  to  relief  in  equity ;  and 
they  prayed  the  same  benefit  of  this  defence  as  if  they  had 
demurred,  &c. 

This  answer  was  signed  by  Robert  Bell,  President,  and  Wm. 
P.  Lawrence,  Secretary,  and  was  sworn  to  by  Peter  Fritz,  who 
swore  that  he  was  President  of  the  Philadelphia  Savings  Institu- 
tion, from  February  1838,  to  May  1840. 

The  answer  of  Gill,  Bell  and  Lawrence,  the  assignees,  denied 
that  they  or  either  of  them  had  any  personal  knowledge  of  the 
transactions  mentioned  or  referred  to  in  the  complainant's  bill  as 
having  occurred  prior  in  time  to  the  assignment  to  them,  except 
that  they  had  been  informed  and  believe  that  the  bond  and  mortgage 
of  the  complainant  were  taken  at  the  time  they  bear  date,  by  the 
Philadelphia  *Savings  Institution,  in  the  usual  course  of  r*^ofi 
their  business ;  the  bond  as  an  absolute  engagement  or  obli-  ^ 
gation  on  the  part  of  the  complainant  for  the  payment  of  the 
money  therein  mentioned,  with  the  interest  thereon,  as  therein 
stated,  and  the  mortgage  as  security  for  the  payment  of  the  bond 
according  to  the  terms  thereof. 

They  admitted  that  on  the  24th  of  October  1839,  an  assignment 
was  made  to  them  by  the  Philadelphia  Savings  Institution  of  cer- 
tain securities  and  other  property  and  effects,  including  the  bond 
and  mortgage  of  the  complainant,  in  trust  for  the  benefit  of  the 
special  and  transient  depositors  in  the  said  Institution,  and  that 
they  accepted  the  trust  and  received  from  the  Institution  the  bond 
and  mortgage  of  the  complainant  for  the  purposes  of  the  trust: 
and  they  averred,  that  they  received  the  said  bond,  and  took  the 
same  as  a  personal  obligation  and  liability  on  the  part  of  the 
complainant,  and  without  any  notice  or  knowledge  of  any  of 
the  circumstances  stated  in  the  bill,  in  respect  to  West  and  Merwin, 
to  have  occurred  prior  in  time  to  the  assignment,  and  without  any 
notice  or  knowledge  of  any  alleged  or  supposed  defence  either  in 
law  or  equity  on  the  part  of  the  complainant  to  the  payment  of  the 
bond  or  of  any  part  thereof. 

They  admitted  that  they  had  been  informed  and  believed  that  on 
or  about  the  23d  of  November  1839,  an  agreement  was  entered 
into  between  their  counsel  and  the  counsel  of  the  complainant  for 
the  entry  in  the  District  Court  in  the  usual  form,  of  an  amicable 
action  of  debt  upon  the  bond  of  the  complainant ;  and  that  by  the 
same  writing  it  was  agreed  that  judgment  should  be  entered  on  the 
same  day  for  the  sum  of  $22,000,  bemg  the  penalty  of  the  bond : 
but  whether  the  counsel  for  the  complainant  was  ipecially  or  par- 
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ticularly  authorized  to  enter  into  the  agreement  at  or  before  the 
date  thereof,  they  severally  had  and  have  no  knowledge,  except  so 
far  as  is  stated  in  the  complainant's  bill ;  and  they  submitted  that 
the  allegation  in  the  bill,  of  the  want  of  any  such  express  or  pre- 
cedent authority,  did  not  entitle  the  complainant  to  any  relief  in 
this  court,  inasmuch  as  they  would  have  been  entitled,  in  the 
regular  course  of  the  District  Court,  to  a  judgment  on  the  bond  on 
the  23d  of  November  1839,  without  any  agreement  on  the  part  of 
the  complainant  or  his  counsel,  on  filing  a  copy  of  the  bond,  which 
was  done,  as  they  were  informed,  &c. ;  and  because  the  complainant 
had  asserted  to  and  ratified  the  judgment  at  various  times  and  in 
various  ways,  &c. 

They  admitted  that  their  counsel  obtained  a  writ  of  fieri  facias 
upon  the  judgment  from  the  said  District  Court,  under  which  a  levy 
was  made  upon  the  premises  mentioned  and  described  in  the  mort- 
gage, and  that  the  premises  were  condemned  by  the  sheriff's  jury, 
and  a  return  made  accordingly,  and  that  after  the  return,  a  writ  of 
venditioni  exponas  was  obtained  by  their  counsel  from  the  District 
Court;  and  under  the  authority  of  which  the  premises  were  adver- 
tised to  be  sold  by  the  sheriff. 

j^rorr-i  *The  defendants,  Bell  and  Lawrence,  answered,  that  a 
J  short  time  previous  to  the  day  on  which  the  sheriff's  sale 
was  to  take  place,  the  complainant  called  at  the  office  of  the  Savings 
Institution,  as  they  understood  him  to  say,  for  the  purpose  of 
settling  the  debt,  and  proposed  that  the  assignees  should  waive  their 
claim  of  interest  and  receive  the  principal  amount  of  the  debt. 
Being  anxious  to  get  possession  of  funds  for  the  purpose  of  making 
payments  to  the  depositors,  many  of  whom  were  needy  and  clamor- 
ous, th'e  defendant,  Bell,  after  consulting  with  their  counsel,  in 
respect  to  the  costs  and  expenses  of  the  suit,  told  Mr.  Gilder,  the 
complainant,  that  if  he  would  pay  the  sum  of  $11,250,  the  whole 
claim  for  interest  and  costs  should  be  remitted.  The  complainant 
appeared  to  the  defendant,  Bell,  to  be  perfectly  satisfied  with  this 
proposal,  and  left  him  with  the  remark  that  it  would  be  settled  in  a 
day  or  two,  or  words  to  that  effect.  The  complainant  called  again 
at  the  office  of  the  Institution,  previous  to  the  sheriff's  sale,  and 
informed  the  defendants,  Bell  and  Lawrence,  that  he  would  give 
the  assignees  post  notes  of  the  Tenth  Ward  Bank  of  New  York  in 
payment  of  the  debt ;  to  which  the  defendant,  Bell,  replied  that  he 
had  never  heard  of  such  a  bank  ;  and  requested  the  complainant 
to  show  the  notes.  The  complainant  said  that  he  had  not  any  of 
them  with  him,  and  that  the  defendants  had  better  inquire  about 
them.  Inquiry  was  made  by  the  defendant  Bell,  who  was  cautioned 
not  to  receive  them.  The  complainant,  as  the  defendants  believed, 
remained  in  the  office  waiting  the  result  of  the  inquiry  ;  and  on 
learning  it,  the  complainant  stated  that  West  had  the  notes,  and 
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that  he  was  to  get  them  from  him  (West).  The  complainant  did 
not,  during  the  said  conversation,  speak  of  his  being  the  agent  or 
representative  of  West:  and  the  defendants  averred  that  it  was 
afterwards  stated  in  the  newspapers  that  the  notes  with  which  the 
complainant  offered  to  pay  the  debt  had  been  fraudulently  issued, 
and  that  West  was  one  of  the  parties  by  whom  the  notes  were 
issued,  and  the  public  were  cautioned  by  advertisements  in  the 
newspapers  against  taking  them. 

The  defendants  denied  that  West  ever  called  upon  them  in  rela- 
tion to  the  bond  and  mortgage,  or  ever  made  any  offer  to  pay  them 
in  post-notes  of  the  Tenth  Ward  Bank  of  New  York,  or  in  any 
other  notes  of  that  bank,  or  of  any  other  bank  or  in  any  way  what- 
ever ;  and  they  also  denied  that  they  ever  had  any  conversation 
with  West  on  the  subject  of  the  debt  or  of  the  bond  and  mortgage. 

The  answer  then  stated,  that  they  were  advised  that  there  was 
not  and  is  not  any  such  equity  as  that  alleged  in  the  bill,  to  require 
that  the  mortgaged  premises  should  be  exhausted  before  resort 
should  be  had  to  execution  against  the  complainant's  other  proper- 
ty ;  but  on  the  contrary  they  submitted  that  the  bond  is  the  principal 
or  primary  debt,  and  the  mortgage  security  for  the  payment  of  the 
same,  and  that  the  courts  of  this  state  have  uniformly  refused  to 
require  the  party  holding  a  bond  and  mortgage  to  resort  to  the 
*mortgaged  premises  in  the  first  instance.  And  they  insisted  r*coo 
that  if  under  ordinary  circumstances  they  could  be  required  l 
to  exhaust  the  mortgaged  premises  before  proceeding  upon  the  bond, 
yet  as  in  consequence  of  the  complainant  having  neglected  to  cause 
the  deed  to  him  to  be  recorded,  and  of  his  having  improperly  deliv- 
ered the  deed  to  Mrs.  Merwin,  difficulties  and  obstacles  had  been 
thrown  in  the  way  of  obtaining  satisfaction  out  of  the  mortgaged 
premises,  the  complainant  was  not  entitled  to  the  benefit  of  such 
alleged  rule,  nor  to  the  interposition  of  a  court  of  equity,  or  of  any 
other  court  to  prevent  the  obligees  on  the  bond  from  obtaining  the 
fruits  of  their  judgment. 

They  denied  that  they  knew  that  the  complainant  was  not  inter- 
ested directly  or  indirectly  in  the  money  received  by  West,  or  had 
any  knowledge  upon  the  subject  of  the  original  consideration  of  the 
bond  and  mortgage,  at  the  time  they  were  assigned  to  them. 

They  denied  any  knowledge  of  the  rule  alleged  by  the  complain- 
ant to  have  been  made  by  the  District  Court,  save  as  they  were 
informed  by  the  bill,  nor  whether  any  express  authority  was  given 
by  the  complainant  to  his  counsel  to  sign  any  statement  of  the 
cause  of  action  ;  but  they  were  informed,  and  believed,  that  an 
application  had  been  made  by  the  complainant  to  the  District 
Court  to  open  or  set  aside  the  judgment ;  and  they  were  advised 
and  therefore  insisted  that  the  regularity  and  validity  of  the  judg- 
ment were  entirely  within  the  province  of  the  District  Court,  and 
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that,  after  the  length  of  time  that  had  elapsed,  and  the  various 
proceedings  that  had  been  had  upon  the  judgment,  it  was  to  be 
considered  as  ratified  and  confirmed  by  the  complainant,  if  any 
such  ratification  and  confirmation  were  necessary  ;  and  that  neither 
the  District  Court  nor  this  court,  if  it  had  jurisdiction,  would  now 
interfere. 

They  admitted  that  the  mortgaged  premises  were  exposed  to 
public  sale  by  the  sheriff  under  the  writ  of  venditioni  exponas,  and 
that  they  were  knocked  down  to  West  for  the  price  or  sum  of 

$11,750;  and  that  one Griswold  was  the  second  bidder; 

and  the  defendants,  Bell  and  Lawrence,  were  the  third  bidders  ;  that 
West  and  Griswold  refused  to  comply  with  the  terms  of  sale  ;  and 
the  defendants,  Bell  and  Lawrence,  averred,  that  they  refused  to 
take  the  property,  because  it  was  then  discovered  that  the  deed 
to  the  complainant  had  not  been  recorded,  owing  to  the  negligence 
of  the  complainant  and  his  improper  delivery  of  the  same  to  the  said 
Mary  Merwin. 

The  defendants,  Bell  and  Lawrence,  averred,  that  after  the  said 
sale  they  had  several  conversations  with  the  complainant  on  the 
subject  of  the  bond  and  judgment,  and  that  the  complainant,  in 
those  conversations  frequently  expressed  a  hope  that  the  assignees 
would  deal  leniently  with  him,  asserting  that  it  was  a  hard  case  for 
him,  or  to  that  eifect ;  to  which  they  replied  that  it  was  a  harder 
case  for  the  poor  depositors  whose  money  had  been  lent  to  the  In- 
#rqq-|  stitution  *on  the  belief  that  they  were  secured  by  his  and 
-•  other  bonds  and  mortgages,  and  who  were  now  daily  begging 
a  few  dollars  to  supply  the  necessaries  of  life  ;  and  the  complainant 
said  in  answer  to  this  remark,  that  he  was  doing  all  he  could  to 
settle  it.  And  the  complainant  did  not  in  any  conversation  with 
either  of  them  as  they  severally  averred,  allege  or  pretend,  that  the 
judgment  on  his  bond  was  confessed  without  his  knowledge  and 
consent,  or  that  he  was  not  personally  liable  on  the  said  bond ;  but 
the  defendants,  Bell  and  Lawrence,  averred,  that  in  his  conversa- 
tion with  them  he  merely  asked  for  time  and  indulgence,  and  alleged 
as  one  reason  for  giving  him  time,  that  he  expected  to  be  able  to 
arrest  West  in  some  proceeding  that  he  stated  he  intended  to  insti- 
tute against  him,  and  expected  to  be  able  to  get  from  him  money 
to  meet  the  amount  of  the  judgment  against  him  (the  complainant). 
They  admitted  that  their  counsel  sued  out  a  writ  of  scire  facias 
upon  the  mortgage  against  the  complainant,  with  notice  to  the  terre- 
tenants,  to  the  term  of  June  1840,  of  the  District  Court,  in  the 
name  of  the  Philadelphia  Savings  Institution  to  their  use,  and  that 
the  complainant  and  the  said  Mary  Merwin  as  terre- tenants  had 
appeared  by  their  respective  attorneys,  and  that  the  said  Mary 
Merwin  filed  an  affidavit  of  defence  in  substance  as  stated  in  the 
above  complainant's  bill ;  and  that  pleas  had  been  entered  as  stated 
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in  the  bill ;  and  that  the  attorney  for  the  complainant  had  since 
entered  a  plea  of  non  est  factum  for  him. 

The  defendants,  Bell  and  Lawrence,  further  averred,  that  their 
counsel  obtained  a  rule  from  the  District  Court  to  show  cause  why 
an  order  should  not  be  made  upon  Mrs.  Merwin  to  produce  on  the 
trial  of  the  scire  facias,  the  deed  for  the  mortgaged  premises  alleged 
in  the  complainant's  bill  to  have  been  delivered  by  him  to  her,  and 
that  on  the  hearing  of  the  rule  she  was  exam  ned  in  open  court,  and 
stated  on  her  affirmation  that  she  had  never  agreed  with  the  com- 
plainant that  the  premises  in  question  should  be  encumbered  for 
the  benefit  of  West ;  that  she  had  never  to  her  knowledge  executed 
any  deed  authorizing  the  complainant  to  mortgage  the  premises ; 
and  that  she  never  had  in  her  possession  and  never  heard  of  any 
deed  from  West  to  the  complainant,  containing  her  authority  or 
directions  to  convey  the  premises  to  her. 

The  defendants  admitted  that  in  consequence  of  the  difficulties 
that  had  arisen  in  respect  to  the  proceedings  to  obtain  satisfaction 
out  of  the  mortgaged  premises,  they  had  given  instructions  to  their 
counsel  to  proceed  upon  the  judgment  against  the  complainant ;  and 
they  had  been  informed  and  believed  that  their  counsel  did  apply 
to  the  District  Court  and  obtained  a  rule  to  show  cause  why  the 
levy  upon  the  mortgaged  premises  should  not  be  set  aside,  and  gave 
notice  to  the  counsel  for  the  complainant,  and  that  on  the  return 
of  the  rule,  no  opposition  was  made  thereto  by  the  counsel  for  the 
complainant,  and  that  the  rule  was  made  absolute  by  the  District 
Court. 

*They  admitted  that  certain  attachments  in  execution  had  r^^n 
been  issued  out  of  the  District  Court  at  the  suit  of  certain  '• 
alleged  creditors  of  the  Philadelphia  Savings  Institution,  but  inas- 
much as  the  assignment  to  them  was  made  before  the  issuing  of  any 
of  the  attachments,  they  were  advised  that  the  said  attachments  had 
no  validity  or  effect  upon  the  bond  and  mortgage  of  the  com- 
plainant, &c. 

The  answer  of  Peter  Fritz  stated,  that  in  the  answer  of  the  Phila- 
delphia Savings  Institution,  was  contained  all  his  knowledge  upon 
the  matters  inquired  of  in  the  bill :  that  he  had  no  knowledge  upon 
the  said  matters  further  than  was  stated  in  their  answer ;  that  he 
intended  by  their  said  answer,  with  his  affidavit  thereto,  to  be  con- 
sidered as  answering  for  himself  to  the  said  bill  as  well  as  for  the 
said  institution  ;  and  he  adopted  the  statements  and  averments  in 
the  said  answer  as  his  own,  and  prayed  that  they  might  be  taken 
and  received  as  his  personal  answer  to  the  bill,  as  if  he  had  joined 
in  the  answer  at  the  time  of  making  and  filing  the  same. 

The  respondent  further  averred,  that  he  had  conversation  with 
the  complainant  between  the  time  of  the  renewal  of  the  notes  of 
West  by  the  Philadelphia  Savings  Institution  and  the  time  of  con- 
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fessing  judgment  on  the  bond,  viz.,  before  the  23d  of  November 
1839  ;  that  the  said  conversations  were  on  the  subject  of  the  notes 
of  West,  for  which  the  complainant  admitted  his  liability  ;  and  from 
his  conversations  with  the  respondent,  he  was  satisfied  that  Gilder 
knew  before  the  time  of  confessing  judgment,  all  the  circumstances 
in  relation  to  the  transaction  between  West  and  the  Philadelphia 
Savings  Institution,  and  especially  the  fact  of  the  notes  having  been 
twice  renewed.  The  respondent  was  satisfied  that  these  conver- 
sations were  previous  to  the  24th  day  of  October  1839,  because  on 
that  day  the  assignment  was  made  of  the  bond  and  mortgage  to 
Messrs.  Gill,  Bell  and  Lawrence ;  and  he  (the  respondent)  took  no 
part  in  relation  to  it  after  that  day. 

The  motion  now  made  was  to  dissolve  the  injunction  so  far  as 
respected  the  Philadelphia  Savings  Institution  and  Messrs.  Gill, 
Bell  and  Lawrence  the  assignees. 

The  case  was  argued  by  Mr.  T.  I.  Wharton,  for  the  motion,  and 
by  Mr.  Hare  and  Mr.  Williams,  in  support  of  the  injunction. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — This  case  has  involved  the  discussion  of  a  great 
variety  of  topics,  as  well  on  the  merits  as  on  the  equity  practice, 
all  of  which,  however,  must  necessarily  be  subordinate  to  the  prin- 
cipal question,  whether  the  court  has  jurisdiction  ?  For  the  legis- 
lature have  by  no  means  conferred  on.  us  an  universal,  or  even  a 
general  equity  jurisdiction,  as  seems  to  have  been  conceived  by 
some,  and  may  be  inferred  from  several  instances  of  the  same  kind 
in  which  suitors  have  thought  fit  to  apply  to  the  equity  jurisdiction 
*^411  °f  our  *courts.  On  the  contrary,  equity  jurisdiction  has  been 
J  dealt  out  to  us  at  distant  intervals  and  in  limited  portions,  arid 
we  cannot  usurp  a  jurisdiction  not  granted,  nor  exceed  the  limits  within 
which  the  legislature  has  thought  proper  to  prescribe  it.  It  is  true,  it 
has  become  a  task  of  some  nicety  to  extricate  from  the  great  mass  of 
equity  jurisdiction  exercised  in  other  states  and  countries,  that  por- 
tion of  it  which  has  been  conferred  upon  us:  but  it  is  our  duty  to 
encounter  this  task,  and  we  would  not  be  justified  in  enlarging  our 
jurisdiction  beyond  the  plain  and  obvious  meaning  of  the  legis- 
lature. If  they  had  designed  to  bestow  on  this  court,  and  the  Court 
of  Common  Pleas,  universal  or  even  general  jurisdiction  in  equity 
cases,  however  we  might  have  thought  it  inconvenient  and  ill  suited 
to  the  Supreme  Court  in  its  present  organization,  and  likely  to 
prove  exceedingly  oppressive  and  dangerous  to  the  community,  we 
should  not  have  declined  to  exercise  it.  But  it  is  clear  they  did 
not  mean  so  to  do,  but  intended  to  bestow  a  limited  and  selected 
portion  of  equity  power,  deemed  to  be  suited  to  present  exigencies. 

Certain  portions  of  equity  jurisdiction  are  recognised  in  the  con 
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stitution  ;  and  other  portions,  in  regard  to  guardians,  executors, 
administrators  and  intestates'  estates,  have  long  been  exercised  by 
the  Orphans'  Court,  and  by  this  court  on  appeal,  during  provincial 
times  and  since.  About  the  year  1818,  the  legislature  began  to 
extend  it  to  assignees  and  trustees  ;  but  the  first  extensive  grant  of 
this  jurisdiction  was  by  the  act  of  16th  June  1836,  for  the  organiza- 
tion of  courts,  in  one  of  the  revised  codes  of  the  state,  in  which 
the  powers  of  injunction,  discovery,  interpleader,  supervision  and 
control  of  corporations  and  partnerships  and  trusts,  were  given  to 
this  court  and  to  the  Common  Pleas — to  a  much  larger  extent  in 
the  city  and  county  of  Philadelphia  than  in  the  commonwealth  at 
large.  Then  came  the  act  of  13th  June  1840,  by  one  section  of 
which  the  equity  power  is  still  further  extended :  and  within  one 
of  these  latter  acts,  the  jurisdiction  in  cases  like  the  present  must 
be  brought,  if  maintainable. 

As  a  bill  for  an  injunction,  it  seems  to  us  that  the  present  bill 
cannot  be  sustained  ;  for  the  act  of  16th  June  1836,  sec.  13,  con- 
fines the  jurisdiction  of  this  court  in  injunction  cases,  to  the 
prevention  or  restraint  of  the  commission  or  continuance  of  acts 
contrary  to  law,  and  prejudical  to  the  interests  of  the  community 
or  the  rights  of  individuals.  It  cannot  be  seriously  contended  that 
the  issuing  execution  on  a  judgment  confessed  in  a  court  of  law  is 
an  act  contrary  to  law.  Injunctions  on  equitable  grounds  are 
grantable  by  this  court  only  where  they  are  incidental  to  the  relief 
prayed  for,  and  where  that  relief  is  within  our  jurisdiction  by  the 
acts  of  assembly. 

Nor  is  it  maintainable  as  a  bill  for  discovery  merely  ;  for  by  the 
same  act,  sec.  13,  that  jurisdiction  is  extended  only  to  the  discovery 
of  facts  material  to  a  just  determination  of  issues  and  other  ques- 
tions arising  or  depending  in  this  court  or  the  Court  of  Common 
*Pleas  of  this  county  ;l  whereas  the  judgment  was  confessed  r*-.io 
in  the  District  Court ;  and  that  court  has,  by  the  same  sec-  ' 
tion,  jurisdiction  in  cases  of  discovery  fully  adequate  to  the  purpose 
of  suits  pending  there.2 

As  a  bill  for  relief,  if  maintainable  at  all,  it  must  be  under  the 
provisions  of  the  39th  section  of  the  act  of  13th  June  1840,  which 
enacts  that  "the  equity  jurisdiction  of  the  Supreme  Court  within 
the  City  and  County  of  Philadelphia,  and  the  Court  of  Common 
Pleas  for  the  said  county,  shall  be  extended  to  all  cases,  over  which 
courts  of  chancery  entertain  jurisdiction  on  the  grounds  of  fraud, 

1  ||  The  act  10  April  1848,  ?  4,  P.  L.  449,  Purd.  (ed.  1873)  592,  pi  6,  pave 
the  Supreme  Court  and  the  Court  of  Common  Pleas  in  Philadelphia  county, 
the  same  jurisdiction  in  suits  pending  or  to  he  brought  for  the  discovery  of 
facts,  as  are  possessed  by  courts  of  chancery.  || 

1  See  5  Whart.  470. 
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accident,  mistake  or  account."  The  word  fraud,1  here,  seems  to 
contemplate  only  actual  fraud,  and  not  the  extensive  heads  of  equity 
jurisdiction,  which  are  termed  constructive  fraud,  or  bills  for  pre- 
vention of  fraud,  embracing  injunctions,  bills  for  partition  arid 
dower,  bills  to  marshal  assets,  bills  of  discovery,  of  interpleader, 
&c. ;  and  various  others  of  which  Haddock  in  the  first  volume  of 
his  treatise  on  Chancery  Jurisdiction,  enumerates  sixteen  heads, 
each  of  great  compass  and  extent,  many  of  which  are  provided  for 
by  special  acts  of  assembly,  and  in  others  the  jurisdiction  has  been 
long  exercised  by  the  orphans'  and  other  courts.  There  is  no  fraud 
alleged  in  this  bill  against  any  of  the  defendants  except  Mrs. 
Merwin.  West  has  not  been  served  with  a  subpoena,  being,  as  the 
plaintiff  alleges,  out  of  the  jurisdiction  of  the  court.  If  the  case 
falls  within  the  act  at  all,  it  would  seem  to  come  rather  within  the 
jurisdiction  in  case  of  accident  or  mistake.  One  ground  relied  on 
for  relief  is,  that  the  plaintiff,  after  the  confession  of  a  judgment  on 
his  bond,  in  favor  of  the  Savings  Institution,  discovered  facts  and 
evidence  of  which  he  was  ignorant  at  the  time  of  the  confession, 
which  would  have  been  an  available  defence  for  him,  in  case  he  had 
made  a  defence  to  the  suit  on  the  bond,  and  gone  to  trial  on  the 
merits ;  namely,  that  the  Savings  Institution  had  given  time  to 
West  by  taking  renewals  of  his  notes ;  whereby  the  plaintiff,  who 
was  only  a  surety,  was  discharged.  This  ground  of  newly  dis- 
covered facts,  is  called  a  bill  for  a  new  trial. 

These  heads  of  fraud,  accident,  mistake  and  account  are  the 
heads  with  which  our  ordinary  treatises  on  equity  jurisdiction  begin, 
and  they  are  those  which  Mr.  Justice  Story  in  his  very  able  Com- 
mentaries on  Equity,  vol.  1,  85,  86,  considers  as  peculiarly  appro- 
priate to  a  chancery  jurisdiction,  and  standing  most  in  need  of 
the  peculiar  powers  of  such  court ;  and  that  when  we  depart  from 
them  as  the  foundations  of  the  bill,  it  becomes  more  difficult  to 
define  its  jurisdiction.  It  is  possible  this  may  have  had  its  opera- 
tion in  inducing  the  legislature  to  add  by  this  section  to  its  former 
grants  of  equity  jurisdiction  to  this  extent  and  no  further.  Certain 
it  is,  that  if  under  these  words  we  should  carry  out  our  jurisdiction 
to  the  extensive  regions  to  which  I  have  referred,  it  would  be 
extremely  unsuited  to  a  court  which,  besides  its  other  pressing 
employment  in  errors  and  appeals,  as  well  as  original  process,  has 
*5431  a  vacati°n  here  °f  eight  *months  in  the  year,  during  which 
-"  time  there  must  be  a  suspension  of  all  proceedings  in  court, 
and  irreparable  mischief  may  be  done  by  injunctions  issued  and 
other  proceedings  instituted  without  the  power  to  control  them. 
The  nature  of  the  business  of  a  Court  of  Equity  is  such  as  to  require 

1  ||  Construed  by  act  16  April  1845,  §  3,  P.  L.  542,  Purd.  (ed.  1873)  592, 
pi.  5,  to  give  jurisdiction  "  whether  such  fraud  (accident,  mistake,  or  account) 
be  actual  or  constructive."  \\ 
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daily  vigilance  at  the  various  stages  of  suits  to  prevent  extreme 
injustice  and  oppression. 

The  jurisdiction,  therefore,  under  the  act  of  1840,  must  be  con- 
fined to  bills  for  relief  (and  injunction,  discovery,  &c.,  as  incidental 
thereto)  in  cases  of  actual  fraud,  accident,  mistake  and  account. 
All  the  other  branches  to  be  found  in  the  equity  books,  not  vested 
by  prior  acts  of  assembly,  remain  ungranted. 

Considering  the  relief  prayed  for  under  this  head  as  within  a 
liberal  construction  of  the  words  accident  and  mistake,  it  is  a  de- 
cisive objection  to  the  bill,  that  the  plaintiff  has  a  full,  adequate 
and  complete  remedy  at  law,  by  application  to  the  District  Court 
in  which  the  judgment  was  confessed,  to  open  the  judgment  and  let 
him  into  a  defence  on  the  merits.  That  court  could  not  hesitate  on 
motion,  and  making  out  a  case  entitled  to  relief,  to  order  the  judg- 
ment to  be  opened,  and  the  defendant  let  into  a  defence.  This  is 
a  jurisdiction  which  our  courts  of  law  have  uniformly  exercised  as 
courts  of  law  in  numerous  cases,  and  necessarily  arises  from  the 
control  they  have  over  judgments  entered  in  their  own  court  by  con- 
fession or  otherwise;  and  on  the  hearing  of  such  rule,  they  may 
either  determine  the  case  on  depositions  or  order  it  to  be  tried  by 
jury,  with  the  benefit  to  the  parties  in  the  latter  case  of  bills  of 
exception  to  evidence  on  the  charge  of  the  court  as  fully  as  in 
other  trials  by  jury.  And  if  a  discovery  by  the  oath  of  a  party 
is  necessary  in  the  District  Court,  it  may  be  had  in  the  same 
court. 

That  being  the  case,  there  is  no  reason  why  the  party  should  be 
allowed  to  decline  going  before  the  proper  legal  tribunal,  and 
receive  aid  from  the  equity  powers  of  this  court.  It  is  not  neces- 
sary to  him,  nor  can  he  derive  any  peculiar  benefits  from  it.  The 
principles  on  which  courts  of  equity  proceed  are  in  conformity  with 
the  doctrine.  In  regard  to  injunctions  after  a  judgment  at  law, 
says  Mr.  Justice  Story,  2  Com.  on  Eq.  179,  courts  of  equity  will 
not  relieve  against  a  judgment  at  law,  where  the  case  in  equity 
proceeds  upon  a  ground  equally  available  at  law  without  any  laches 
of  the  party.  Nor  will  relief  be  granted  by  staying  proceedings 
at  law,  if  the  party  applying  has  been  guilty  of  laches  as  to  the 
matters  of  defence,  or  might  by  reasonable  diligence  have  procured 
the  requisite  proofs.  For  when  a  verdict  had  been  obtained  at  law 
against  a  defendant,  and  he  neglected  to  apply  for  a  new  trial 
within  the  time  appointed  by  the  rules  of  court,  a  court  of  equity 
would  not  entertain  a  bill  for  an  injunction  upon  the  alleged  ground 
that  the  original  demand  was  unconscientious,  or  the  subject-matter 
of  an  account,  provided  it  was  competent  for  the  party  to  have  laid 
those  grounds  before  the  jury  on  trial,  or  before  the  court  of  r#r.AA 
law  on  the  motion  for  a  new  *trial.  Id.  181.  And  this  *• 
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kind  of  bill,  which  is  called  a  bill  for  a  new  trial,  is  said  to  be 
watched  by  equity  with  extreme  jealousy. 

Nor  can  this  court  take  jurisdiction  on  the  ground  of  fraud, 
accident,  or  mistake,  to  relieve  the  surety  from  liability,  where,  as 
is  alleged,  he  is  discharged  by  time  given  to  the  principal.  This 
does  not  fall  within  either  of  the  heads  of  the  jurisdiction  I  have 
mentioned;  it  is  comprehended  within  the  general  injunction  power 
of  a  court  of  equity  as  a  means  of  prevention  of  fraud,  which  is 
not  given  to  us.  The  relief,  if  proper,  would  also  be  given  by  the 
District  Court  if  they  saw  fit  to  open  the  judgment,  as  all  our 
courts  of  law  apply  this  equity  of  the  surety  wherever  a  case  comes 
before  them  in  the  ordinary  course  of  their  proceedings.  The 
other  grounds  stated  in  the  bill,  of  usury  and  of  the  necessities  of 
exhausting  the  mortgaged  premises  first,  are  liable  to  the  same 
remarks. 

Injunction  dissolved. 

Cited  by  counsel,  5  W.  &  S.  481;  6  Id.  466;  7  Ban-  519;  5  Harris  10;  1 
Grant  86  ;  10  Casey  383  ;  1  Wright  487  ;  4  P.  F.  Smith  169,  322  ;  6  Id.  227  ; 
9  Id.  222  ;  1  Pars.  425  ;  2  Id.  40 ;  ||  12  Smith  225  ;  27  Id.  225  ;  16  Id.l56.|| 

Cited  by  the  court,  post  546 ;  3  W.  &  S.  193  ;  12  Harris  380 ;  5  Casey  384  ; 
4  Wright  198;  1  Pars.  41. 

||  As  to  whether  our  courts  would  now  assume  jurisdiction  in  such  a  case, 
see  Ashton's  Appeal,  23  Smith  153;  Wistar  v.  McManes,  4  Id.  318;  Stock- 
dale  v.  Ullery,  1  Wr.  486.  || 


*545]  *[PHILADELPHIA,  MAT  1,  1841.] 

Riley  and  Another  against  Ellmaker. 

IN    EQUITY. 

1.  One  judge  of  this  court  has  no  power  to  order  an  injunction  in  any 
instance.     It  can  only  be  done  by  the  court  while  sitting  in  bane,  and  then 
after  notice  of  the  motion. 

2.  An  injunction  to  stay  proceedings  upon  an  execution  issued  upon  a 
judgment  in  the  District  Court,  refused ;  there  being  no  fraud,  accident  or 
mistake  alleged  in  the  bill. 

IN  this  case  an  injunction  had  been  granted  by  Judge  Kennedy, 
during  the  last  vacation,  upon  a  bill  filed  by  Joseph  S.  Riley  and 
John  A.  Brown,  against  Hannah  Ellmaker,  executrix  of  the  will 
of  Levi  Ellmaker,  deceased. 

The  bill  alleged  that  certain  persons  named  Britton,  Glenn  and 
Johnson,  executed  a  mortgage  to  the  defendant's  testator,  to  secure 
a  bond  for  $2000 ;  and  a  collateral  writing,  never  recorded, 
declaring  the  purpose  of  the  mortgage  to  be  to  secure  intended 
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advances  to  be  made  in  order  to  enable  the  mortgagor  to  build  a 
house  on  the  premises,  the  mortgagee  reserving  the  privilege  of 
making  payment  directly  to  the  parties  furnishing  work  and 
materials  for  the  building  so  to  be  erected  :  that  the  money  was 
only  partly  advanced  as  agreed;  and  that  the  portion  of  it  which 
was  advanced  was  not  applied  to  the  payment  for  work  or  materials, 
but  was  paid  directly  to  the  mortgagor  without  the  mortgagee  see- 
ing in  any  manner  to  its  application,  and  with  notice  of  its  misap- 
plication ;  and  that  the  mortgagor  was  destitute  of  other  means 
of  paying  for  the  work  and  materials;  that  the  mortgagee  had 
proceeded  at  law  against  the  mortgagor,  and  obtained  judgment  on 
the  mortgage ;  after  which  *under  proceedings  at  the  suit  r+cig 
of  a  mechanic's  lien  creditor,  the  premises  had  been  sold  at  *- 
sheriff's  sale  to  the  complainants ;  and  that  the  defendant,  the  ex- 
ecutrix of  Ellmaker,  had  issued  execution  upon  the  judgment 
obtained  on  the  mortgage,  and  was  about  to  sell  the  mortgaged 
premises,  contrary  to  equity,  &c. 

Mr.  Randall,  having  moved  to  dissolve  the  injunction,  on  the 
ground  that  it  could  not  be  granted  by  one  judge;  and  that  the  com- 
plainants were  not  entitled  to  relief  in  this  court, 

Mr.  Cadwalader  and  Mr.  Broom,  were  heard  against  the  motion, 
and  in  support  of  an  application  to  the  whole  court,  for  an  injunc- 
tion de  novo. 

SERGEANT,  J.,  delivered  the  opinion  of  the  court. 

The  principles  settled  in  the  case  of  Gilder  v.  The  Savings  Insti- 
tution, rule  this  case.  There  is  no  fraud,  accident  or  mistake,  al- 
leged in  the  bill ;  and  therefore  the  injunction  is  refused — the  case 
not  being  within  the  jurisdiction  of  the  court.1 

On  the  other  point,  we  are  of  opinion  that  under  the  plain  pro- 
visions of  the  act  of  16th  June  1836,  one  judge  of  this  court  has 
no  power  to  order  an  injunction  in  any  instance.  It  can  only  be 
done  by  the  court  whilst  sitting  in  bane,  and  then  after  notice  of 
the  motion. 

Motion  for  injunction  denied. 

Cited  by  counsel,  1  Harris  69  ;  ||  14  Smith  392.  || 

1 A  See  the  act  of  assembly  and  cases  referred  to  in  notes  to  the  preceding 

case.!! 
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McCredy  against  James  and  Another. 


IN     ERROR. 


1 .  If  the  declaration  contain  several  counts,  and  there  is  evidence  to  sup- 
port any  one  count,  this  court  will  not  reverse,  if  the  count  on  which  judg- 
ment is  rendered  is  good. 

2.  Although   a  declaration   in  assumpsit   should  omit   to  aver  that  the 
promise  was  made  to  the  plaintiff,  yet  it  may  be  good  after  verdict. 

||  3.  A.,  a  consignee  of  goods,  who  had  made  advances,  &c.,  thereon, 
accepted  an  order  from  the  consignor  to  deliver  the  goods  to  B.,  the  latter 
paying  the  advances,  &c.,  and  agreed  with  B.  to  hold  the  goods  subject  to  his 
order:  held,  to  be  a  sufficient  consideration  to  support  B.'s  promise  to  pay 
A.  the  said  advances,  &c.|| 

ERROR  to  the  District  Court  for  the  city  and  county  of  Philadel- 
phia, to  remove  the  record  of  an  action  in  the  case  brought  by  Wil- 
liam James  and  John  James,  copartners  under  the  firm  of  Wm.  & 
John  James,  against  Dennis  McCredy. 

The  declarations  in  the  court  below  contained  five  counts. 

In  the  first  count  the  plaintiff  declared,  that  "whereas,  hereto- 
fore, to  wit,  on  the  1st  day  of  January  1887,  one  Thomas  Fey 
shipped  from  Cincinnati  sixteen  hundred  and  twenty-seven  kegs  of 
lard,  of  which  he  was  the  owner,  and  consigned  the  same  to  the 
said  plaintiffs,  commission  merchants  at  New  York,  who,  in  con- 
sideration thereof,  accepted  the  said  Thomas  Fey's  drafts  to  the 
amount  of  $6100,  and  also  made  advances  for  the  freight  on  the 
sixteen  hundred  and  twenty-seven  kegs  of  lard  :  that  on  the  7th 
day  of  February  1887,  the  said  Thomas  Fey  gave  to  the  said 
defendant  the  following  order  and  bill  of  sale,  by  which  he  trans- 
ferred the  sixteen  hundred  and  twenty-seven  kegs  of  lard  to  the  said 
defendant  upon  his,  the  said  defendant's  agreeing  to  pay  the  said 
Pontiffs  tne  *amount  of  their  acceptances  of  Thomas  Fey's 
drafts,  to  wit,  $9100,  and  the  freight  on  the  sixteen 
hundred  and  twenty-seven  kegs  of  lard,  and  commission  for  accept- 
ances ;  and  which  order,  transfer  and  bill  of  sale  is  to  the  follow- 
ing effect  to  wit : 

Messrs.  William  and  John  James : 

Gentlemen — You  will  please  deliver  to  Dennis  McCredy,  or 
order,  sixteen  hundred  and  twenty-seven  kegs  lard,  upon  its 
arrival  from  New  Orleans,  he  paying  the  amount  of  your  accept- 
ances, not  exceeding  sixty-one  hundred  dollars,  and  freight,  com- 
mission on  acceptances,  &c. 

(Signed)  THOMAS  FEY. 

Philadelphia,  April  4th  1837. 
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"And  the  said  Dennis  McCredy,  the  defendant,  afterwards,  to 
wit,  on  the  7th  day  of  February  1837,  presented  to  the  said 
plaintiffs  the  said  order  and  transfer,  or  bill  of  sale  to  him,  of  the 
said  sixteen  hundred  and  twenty-seven  kegs  of  lard,  as  above  set 
forth,  and  thereupon  the  said  plaintiffs  accepted  the  same,  and 
agreed  to  be  bound  thereby,  and  to  acknowledge  the  said  Dennis 
McCredy  as  the  owner  of  the  said  sixteen  hundred  and  twenty- 
seven  kegs  of  lard,  on  the  condition  expressed  in  the  said  order 
and  transfer,  viz.,  of  his  paying  plaintiffs'  acceptances  of  $6100, 
the  freight  and  commission  on  acceptances,  and  agreed  to  hold  the 
same  subject  to  the  said  Dennis  McCredy's  order  in  all  respects ; 
and  the  said  Dennis  McCredy  then  and  there  accepted  to  receive 
the  said  sixteen  hundred  and  twenty-seven  kegs  of  lard,  on  the 
terms  and  conditions  as  above  expressed,  viz.,  of  paying  to  the  said 
plaintiffs  the  amount  of  their  acceptances  of  $6100,  and  the  freight 
and  commissions  on  acceptances ;  and  then  and  there  agreed  to, 
and  with  the  said  plaintiffs,  in  consideration  of  their  acceptance  of 
the  said  order  and  transfer  upon  them,  by  which  they  were  to 
deliver  to  the  said  Dennis  McCredy  the  said  twelve  hundred  and 
twenty-seven  kegs  of  lard,  and  to  hold  the  same  subject  to  his 
order,  direction  and  control,  to  pay  the  said  acceptances  of  $6100 
as  they  became  due,  and  to  pay  the  freight  and  the  commissions  on 
said  acceptances.  And  the  plaintiffs  aver  that  they  did  then  and 
there  offer  to  deliver,  and  did  deliver,  the  said  sixteen  hundred  and 
twenty-seven  kegs  of  lard  to  the  said  Dennis  McCredy,  and  did 
hold  the  same  from  that  time,  to  wit,  the  7th  day  of  February 
1837,  subject  in  all  respects  to  his  direction,  order  and  control ; 
yet  the  said  plaintiffs  aver  that  the  said  defendant  did  not,  nor  has 
not,  paid  the  said  acceptances  of  $6100,  made  on  account  of  the 
said  Thomas  Fey,  by  the  said  plaintiffs,  as  they  became  due,  or  any 
other  time  since,  nor  since  paid  the  freight  nor  the  commissions  on 
the  acceptances  as  he  undertook  and  promised  to  do,  but  has 
altogether  neglected  and  refused  to  comply  with  his  undertakings 
in  this  respect,  whereby  the  said  plaintiffs  had  to  *pay  the  p^q 
said  acceptances  of  $6100,  together  with  the  freight  on  the  L 
said  lard,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  city  and 
county  aforesaid,  which,  together  with  the  commission  to  which  the 
plaintiffs  were  entitled,  amount  in  all  to  a  large  sum  of  money,  to 
wit,  the  sum  of  $6992 ;  and  which  said  sum  of  $6992  the  said 
Dennis  McCredy  ought  then  and  there  have  paid  to  the  said  plain- 
tiffs, according  to  the  form  and  effect  of  his  said  promise  and 
undertaking  so  made  as  aforesaid." 

The  second  count  set  forth  that,  "  in  consideration  that  the  said 
plaintiffs  would  accept  a  certain  order  drawn  on  them  by  one 
Thomas  Fey,  in  favor  of  the  defendant,  for  sixteen  hundred  and 
twenty-seven  kegs  of  lard,  and  which  they  had  received  as  the 
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consignees  and  commission  merchants  of  the  said  Thomas  Fey,  and 
upon  which  they  had  a  lien  for  the  amount  of  certain  acceptances 
for  which  they,  the  said  plaintiffs,  had  come  under  for,  and  on 
account  of,  the  said  consignor,  and  on  the  security  so  furnished  by 
the  shipment  to  them  of  the  said  sixteen  hundred  and  twenty-seven 
kegs  of  lard  as  aforesaid  ;  in  consideration  that  the  said  plaintiffs 
•would  accept  the  said  order  and  consent  to  hold  the  said  lard  sub- 
ject to  the  direction,  order,  and  control  of  the  said  defendant,  he, 
the  said  defendant,  then  and  there  undertook  and  assumed  the 
responsibility  of  the  payment  of  said  acceptances  so  made  by 
the  plaintiffs,  to  the  amount  of  $6100,  and  to  indemnify  and  save 
them  harmless  in  the  premises,  and  also  to  reimburse  them  the 
amount  advanced  for  freight,  and  to  pay  them  a  certain  commission 
on  said  acceptances.  And  the  said  plaintiffs  aver  that  they  did 
accept  the  said  order,  and  did  hold  the  said  shipment  of  sixteen 
hundred  and  twenty- seven  kegs  of  lard  from  that  time,  to  wit,  the 
7th  day  of  February  1837,  subject  to  the  order  and  control  of 
the  said  defendant,  in  all  respects  as  the  owner  of  the  same ;  yet  the 
said  defendant  did  not  pay  the  said  drafts,  or  any  of  them,  or  save 
the  plaintiffs  harmless  on  account  of  their  said  acceptances  as 
aforesaid;  but  the  said  plaintiffs  had  to  pay  the  same,  to  wit,  at  the 
city  and  county  aforesaid,  on  the  day  and  year  last  aforesaid.  Nor 
has  the  said  defendant  reimbursed  the  said  plaintiffs  the  amount 
of  freight  so  paid  by  them,  or  any  part  thereof,  or  the  amount  of 
the  commissions  to  which  they  are  entitled,  but  has  altogether 
neglected  and  refused  to  comply  with  said  agreement  and  stipula- 
tions as  aforesaid." 

The  3d  count  declared,  that  "  one  Thomas  Fey,  being  the  owner 
of  goods  then  on  ship  board,  consigned  to  plaintiffs,  his  factors,  on 
whom  divers  bills  of  exchange  had  been  drawn,  which  they  had 
accepted  at  the  request  and  for  the  accommodation  of  said  Fey ; 
and  for  the  amount  whereof  to  be  paid  when  the  same  should 
respectively  thereafter  fall  due,  they  were  liable  to  the  holders 
thereof,  and  on  which  amount  they  were  by  agreement  to  receive 
*/-£()-]  *from  said  Fey  a  reasonable  commission  for  accepting  the 
-"  same  as  aforesaid ;  a  discourse  was  had  and  moved  by  and 
between  said  Fey  and  defendant,  of  and  concerning  the  transfer  of 
said  goods  by  said  Fey  to  defendant,  then  and  there  about  to  be 
made  upon  certain  terms,  conditions  and  considerations,  and  for 
certain  purposes  then  and  there  mentioned  and  agreed  upon  between 
them.  Whereupon  said  defendant,  in  consideration  that  at  his 
request  said  Fey  did  then  and  there  accordingly  transfer  to  him 
said  goods  as  aforesaid,  undertook,  and  then  and  there  promised 
said  Fey  before  or  at  the  maturity  of  plaintiffs'  said  several  accept- 
ances, respectively  to  pay  off  and  discharge  $6100  of  the  amount 
thereof,  and  to  save  harmless  arid  keep  indemnified  said  plaintiffs  to 
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that  amount,  and  from  all  claims,  demands,  and  liabilities  whatsoever 
fur  or  by  reason  thereof,  also  to  pay  to  said  plaintiffs  the  amount 
of  freight  for  the  carriage  of  said  goods  for  said  voyage,  and  of  the 
commissions  aforesaid,  and  of  all  other  incidental  charges  that 
might  necessarily  be  incurred  and  paid  by  plaintiffs,  or  payable  to 
them  in  respect  to  said  consignment  and  acceptances,  and  plaintiffs 
show  that  said  goods  were  afterwards,  on  the  same  day  and  year, 
there  delivered  to  said  plaintiffs  as  consignees  as  aforesaid,  and  they 
were  thereupon  obliged  to  pay,  and  did  pay  a  large  sum  of  money, 
to  wit,  $500,  for  the  freight  aforesaid,  and  did  necessarily  incur 
and  pay  divers  other  incidental  charges  in  respect  to  said  consign- 
ment and  acceptances,  amounting  to  a  large  sum  of  money,  to  wit, 
$1000,  and  the  amount  of  said  acceptances  for  a  sum  equal  to  and 
greater  than  $6100,  to  wit,  $6992.66,  whereof  part,  to  wit,  $2500, 
was  due  and  payable  heretofore,  to  wit,  on  the  25th  day  of  March 
1837;  other  part,  to  wit,  $3400,  heretofore  to  wit,  on  the  27th  day  of 
the  same  month  ;  and  the  residue,  to  wit,  $872.66,  heretofore,  to  wit, 
on  the  14th  day  of  the  same  month  ;  and  that  the  amount  of  the  said 
commission  was  a  large  sum  of  money,  to  wit,  $300 ;  of  all  which 
said  several  premises  said  defendant  afterwards,  to  wit,  the  day  and 
year  aforesaid,  there  had  notice.  Yet  said  defendant,  his  several 
promises  in  this  count  mentioned  not  regarding,  did  not,  nor  would, 
nor  has  before,  or  at,  or  since  the  respective  maturities  aforesaid  of 
the  said  several  acceptances,  or  any  of  them,  pay  off  or  discharge 
$6100,  or  any  part  thereof,  or  the  amount,  or  any  portion  of  the 
amount  of  them,  or  any  of  them,  or  pay  any  for  or  towards  the 
same,  but  wholly  refused  so  to  do,  and  wholly  neglected  and  refused 
to  save  harmless,  and  keep  indemnified  said  plaintiffs  to  the  amount 
of  $6100,  or  to  any  amount,  from  any  claim,  demand,  or  liability, 
for  or  by  reason  thereof,  but  left  them  wholly  exposed  and  liable  to 
all  claims  and  demands  in  respect  thereto,  by  reason  whereof  plain- 
tiffs were  compelled  to  pay,  and  did  pay,  the  full  amount  thereof  to 
the  respective  holders  of  the  same.  Nor  has  said  defendant  at  any 
time  paid  to  said  plaintiffs  the  amount,  or  any  part  thereof,  of  said 
freight,  or  of  said  commissions,  or  of  said  charges,  but  the  same  to 
pay  them  has  *hitherto  wholly  neglected  and  refused,  and  r>er-i 
still  does  neglect  and  refuse." 

The  4th  count  declared,  that  "  one  Thomas  Fey,  being  the  owner 
of  other  goods  then  on  shipboard,  consigned  to  plaintiff,  his  factors, 
on  whom  the  bill  of  exchange  hereinafter  mentioned  had  been  drawn, 
which  they,  at  said  Fey's  request  and  for  his  accommodation,  had 
accepted,  and  for  the  amount  whereof,  at  their  respective  maturity, 
the  said  plaintiffs  were  liable  to  the  holders  thereof,  and  on  the 
amount  whereof  they  were  by  agreement  with  said  Fey  to  receive  a 
reasonable  commission  in  that  behalf;  a  discourse  was  had  and 
moved  by  and  between  said  Fey  and  defendant,  of  and  concerning 
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the  transfer  of  said  goods  then  about  to  be  made  by  said  Fey  to 
defendant  upon  certain  terms,  and  conditions,  and  considerations, 
and  for  certain  promises  then  and  there  mentioned  and  agreed  upon 
between  them ;  whereupon  defendant,  in  consideration  that  at  his 
request  said  Fey  did  then  and  there  accordingly  transfer  to  him 
said  goods  as  aforesaid,  undertook,  and  then  and  there  promised 
said  Fey,  before  or  at  the  maturity  of  plaintiffs'  said  several  accep- 
tances respectively  to  pay  off  and  discharge  the  amount  thereof,  not 
exceeding  $6100,  and  to  save  harmless  and  keep  indemnified  the 
said  plaintiffs  to  that  amount,  of,  and  from,  and  against  all  claims, 
demands,  and  liabilities  whatsoever,  for  or  by  reason  thereof,  also  to 
pay  said  plaintiffs  the  amount  of  freight  for  the  carriage  of  said 
goods  for  said  voyage,  and  of  the  commissions  aforesaid,  and  of  all 
other  incidental  charges  that  might  necessarily  be  incurred  in 
respect  to  said  consignment.  And  plaintiffs  show  that  said  goods 
were  afterwards,  on  the  same  day  and  year,  there  delivered  to 
plaintiffs  as  consignees  thereof  as  aforesaid,  and  they  were  thereupon 
then  and  there  obliged  to  pay,  and  did  pay,  a  large  sum  of  money, 
to  wit,  $500,  for  the  freight  aforesaid,  and  did  then  and  there 
necessarily  incur  and  pay  divers  other  incidental  charges  in  respect 
to  said  consignment  amounting  to  a  large  sum  of  money,  to  wit, 
$1000,  lawful  money,  and  that  over  and  above,  and  beyond  the 
amount  of  said  charges  their  said  acceptances  did  not  exceed  $6100, 
but  amounted  to  a  less  sum  of  money,  to  wit,  $5900.  The  said 
acceptances  being  of  two  several  drafts,  of  which  one  for  $2500, 
according  to  the  tenor  and  effect  thereof,  and  of  said  acceptances 
thereof,  became,  and  was  due  and  payable  on  the  25th  day  of  March 
1837,  to  wit,  at  said  county;  and  the  other  for  $3400,  according  to 
the  tenor  and  effect  thereof,  and  of  said  acceptances  thereof, 
became,  and  was  due  and  payable  on  the  27th  day  of  the  same 
month,  to  wit,  at  said  county.  And  that  the  amount  of  said  com- 
missions was  a  large  sum  of  money,  to  wit,  $300,  of  all  which  said 
several  promises  defendant  afterwards  on  same  day  and  year,  at 
said  county  had  notice ;  -yet  said  defendant,  his  promises  in  this 
count  mentioned  not  regarding  or  in  anywise  observing,  did  not, 
sfrccn-i  nor  has,  before,  or  at,  or  after  the  maturity  *aforesaid  of 
J  said  several  acceptances  or  either  of  them,  pay  off  or  dis- 
charge the  same,  or  the  amount  thereof,  or  any  part  thereof,  or  pay 
anything  towards  the  same,  but  wholly  neglected  and  refused  so  to 
do,  and  wholly  neglected  and  refused  to  save  harmless  or  keep  them 
indemnified  of,  and  from,  and  against  any  claim,  demand  or  liability 
for,  or  by  reason  thereof,  but  left  plaintiffs  wholly  exposed  and  liable 
to  all  claims  and  demands  in  respect  thereto,  by  reason  whereof  said 
plaintiffs  were  compelled  to  pay,  and  did  pay,  the  full  amount  to  the 
respective  holders  of  the  same,  to  wit,  the  day  and  year  aforesaid, 
at  said  county,  nor  has  said  defendant  at  any  time  paid  to  plaintiffs 
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the  amount  of  any  part  thereof  of  said  freight,  or  of  said  commis- 
sions, or  of  said  charges,  but  the  same  to  pay  to  them  has  hitherto 
wholly  refused,  neglected,  and  still  does  neglect  and  refuse." 

The  5th  count  was  for  goods  bargained  and  sold ;  for  the  price 
and  value  of  work  done,  &c. ;  for  money  lent ;  for  money  paid  by 
the  plaintiff  for  the  use  of  the  defendant ;  for  money  had  and 
received  ;  and  upon  an  account  stated. 

The  defendant  pleaded  non  assumpsit  and  payment ;  upon  which 
issues  the  cause  came  on  to  be  tried  before  Jones,  J.,  on  the  21st 
of  January  1840. 

The  plaintiff  gave  in  evidence  the  order  stated  in  the  declaration, 
and  the  following  alleged  acceptance,  signed  by  the  plaintiffs : 

"  We  have  accepted  the  order  of  Thomas  Fey  in  favor  of  Dennis 
McCredy,  requesting  us  to  deliver  a  lot  of  lard,  say  sixteen  hundred 
and  twenty-three  kegs,  shipped  to  our  address  from  Cincinnati,  by 
the  said  Thomas  Fey,  and  upon  which  lard  we  have  accepted  certain 
drafts  for  the  purchase  thereof,  and  charges  on  the  same  at  New 
Orleans — he,  Mr.  McCredy,  to  pay  us  for  accepting  the  said 
drafts  and  charges. 

And  we  have  further  agreed  to  sell  the  said  lard  for  account  of 
the  said  Mr.  McCredy,  at  four  per  cent,  commission  and  guarantee, 
including  the  above  commission  for  accepting,  he  placing  us  in  funds 
to  meet  the  drafts  when  due. 

New  York,  Feb.  7th  1837.  WM.  &  JNO.  JAMES." 

(On  a  loose  scrap  with  the  above,  is  the  following,  in  the  same 
handwriting.) 

Drafts  drawn  by  Thomas  Fey,  March  22d— 25th      2500 

March  24th— 27th  3400  5900.00 

Drafts  for  charges  at  N.  Orleans,  llth— 14th  March,  892.96 

Paid  postage,  3.00 

Freight  will  be  426.04     429.04 

$7222.00 

*A  great  deal  of  other  evidence,  both  written  and  parol, 
was  given  on  both  sides.     All  that  is  material  for  the  com- 
prehension  of  the  case,  is  fully  stated  in  the  charge  of  the  learned" 
judge ;  which  was  in  substance  as  follows : 

This  action  is  brought  to  recover  damages  for  the  breach  of  an 
alleged  contract.  It  appears  that  Mr.  Thomas  Fey,  a  merchant  of 
this  city,  shipped  1627  kegs  of  lard  from  Cincinnati,  via  New 
Orleans,  to  New  York,  in  the  fall  or  winter  of  1836,  and  consigned 
them  to  the  plaintiffs.  He  drew  upon  them  in  the  month  of 
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December  1836,  two  bills,  one  for  $2500,  and  the  other  for  $3400, 
which  the  plaintiff  accepted.  On  the  4th  of  February  1837,  Mr. 
Fey  drew  an  order  on  the  plaintiffs  requesting  them  to  deliver  to 
the  defendant  1627  kegs  of  lard,  upon  its  arrival  from  New  Orleans, 
the  defendant  paying  the  plaintiffs  the  amount  of  their  acceptances, 
not  exceeding  $6100,  freight,  and  commissions  on  acceptances,  &c. 
Three  days  afterwards,  viz.,  on  the  7th  February,  Mr.  John 
McCredy  (since  deceased)  presented  this  order  of  Mr.  Fey,  endorsed 
by  defendant,  to  the  plaintiffs,  and  took  from  them  a  paper  in  which 
the  plaintiffs  say  they  have  accepted  the  order ;  he,  Mr.  McCredy, 
to  pay  them  for  accepting  the  said  drafts.  With  this  paper  he  took 
another,  containing  a  statement  of  the  amount  of  the  drafts  and 
charges,  making  together  the  sum  of  $7222.  The  lard  had  not 
arrived  at  the  time  the  order  was  presented  to  the  plaintiffs  ;  and 
no  actual  delivery  of  the  lard  was  ever  made  by  the  plaintiffs  to 
Mr.  John  B.  McCredy,  or  to  the  defendant.  In  the  paper,  how- 
ever, which  the  plaintiffs  gave  to  Mr.  John  McCredy,  there  is  a 
clause  purporting  to  be  an  agreement  by  the  plaintiffs  to  sell  the 
said  lard  for  account  of  the  defendant,  at  4  per  cent,  commission 
and  guaranty,  including  commissions  for  accepting ;  he  (the 
defendant)  placing  the  plaintiffs  in  funds  to  meet  the  drafts 
when  due.  The  lard,  as  it  appears  by  a  letter  of  the  plaintiffs,  dated 
llth  February,  arrived  at  New  York  on  the  8th  February,  the  day 
after  Mr.  Fey's  order  was  presented  to  them.  Mr.  McCredy  replied 
to  the  plaintiffs'  letter  of  the  llth  of  February,  on  the  13th 
February,  and  a  considerable  correspondence  followed  between  the 
parties  relative  to  this  business.  It  appears,  also,  that  the  lard 
remained  unsold  (at  least  a  considerable  part  of  it)  for  several 
months  ;  and  ultimately  it  was  sold  at  prices  insufficient  to  cover 
the  amount  of  the  acceptances  and  charges.  The  net  proceeds  to 
account,  according  to  the  plaintiffs'  allegation,  being  only  $5699.05; 
the  acceptance  and  charges  exceeded  $7000.  Such  is  the  outline 
of  this  case,  as  it  has  been  presented  by  the  plaintiffs.  In  order 
to  decide  the  controversy,  it  will  be  necessary  to  examine,  with 
some  particularity,  the  transaction  which  occurred  on  the  7th 
February  1837,  between  the  plaintiffs  and  Mr.  John  B.  McCredy. 
The  defendant  alleges  that  the  transaction  was  simply  a  transfer  of 
the  lard  to  him,  subject  to  the  plaintiffs'  lien  for  acceptances, 
*r^41  *freight>  an(l  commissions;  that  he  acquired  thereby  the 
'  right  to  receive  any  balance  which  might  be  owing  to  Mr. 
Fey,  after  deducting  the  claims  of  the  plaintiffs ;  but  that  he  came 
under  no  obligation  whatever  to  pay  those  acceptances,  or  make  good 
any  deficiency.  The  defendant  took  this  ground,  as  you  will  see,  in 
his  letter  of  the  8th  April  1S37.  The  plaintiffs,  on  the  other  hand, 
contended,  that  by  that  transaction  the  defendant  made  a  contract 
with  them,  whereby  he  assumed  the  responsibility  of  paying  these 
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acceptances,  commissions  and  charges,  or  of  furnishing  them  with 
the  means  to  do  so;  and  inasmuch  as  the  proceeds  of  the  lard  fell  short 
of  the  required  sum,  they  contend  that  the  defendant  is  liable  to  them 
in  damages,  to  the  extent  of  the  deficiency.  Such  is  the  dispute  between 
the  parties  broadly  stated.  We  are,  then,  to  look  into  the  evidence, 
in  order  to  determine  whether  such  a  contract  was  made  by  the 
defendant  as  the  plaintiffs  allege,  or  whether  the  defendant's  view 
of  the  matter  is  the  correct  one.  It  will  be  necessary,  also,  if  you 
should  find  that  John  B.  McCredy  made  such  a  contract  as  the 
plaintiffs  say  he  did,  to  inquire  and  decide  whether  he  had  his 
father's  authority  to  do  so,  or  if  not,  whether  his  father  afterwards 
confirmed  or  adopted  his  acts.  The  cause  has  been  very  fully  dis- 
cussed, and  a  good  many  questions  of  law  made,  which  I  am  obliged 
to  notice ;  and  in  doing  so,  it  will  be  necessary  to  speak  of  facts, 
though  I  do  not  intend  by  anything  I  say,  to  take  from  you  the 
determination  of  any  fact  that  is  disputed.  To  make  the  case  as 
intelligible  as  I  can  to  you,  I  shall  follow  pretty  much  the  order  of 
the  transaction,  as  well  as  the  order  which  the  counsel  have  adopted 
in  their  arguments ;  and  as  I  proceed,  I  will  decide  the  questions 
of  law  as  they  arise,  and  having  explained  to  you  the  grounds  of 
law  upon  which  the  case  rests,  I  will  then  put  to  you,  as  distinctly 
as  I  can,  the  questions  of  fact,  which  you  must  determine.  The 
first  piece  of  evidence  to  which  I  ask  your  attention  is  the  order  of 
Mr.  Fey  upon  the  plaintiffs,  in  favor  of  the  defendant.  It  is  in 
the  following  words — (Here  the  judge  read  the  order).  Now,  you 
will  observe  that  this  order  calls  for  the  delivery  of  the  article 
itself,  and  not  for  the  proceeds  of  it,  or  the  balance  of  the  proceeds, 
after  paying  the  acceptances,  freight  and  commissions,  and  if  it  had 
been  carried  into  effect  according  to  its  very  words,  what  would 
have  been  done  ?  Why,  obviously  this — the  plaintiffs  would  have 
delivered  to  Mr.  McCredy,  (the  defendant),  the  1627  kegs  of  lard 
upon  its  arrival  from  New  Orleans,  or  to  some  person  authorized 
by  the  order  of  Mr.  McCredy  to  receive  it.  And  Mr.  McCredy  on 
the  other  hand,  would  have  paid  to  the  Messrs.  James  the  amount 
of  their  acceptances,  not  exceeding  $6100,  and  the  freight  and 
commissions.  The  order  certainly  contemplated  such  a  transaction. 
If  this  had  been  done,  it  is  not  easy  to  see  how  any  such  dispute  as 
the  present  could  have  arisen  between  these -parties.  The  defendant, 
on  receiving  the  lard,  would  have  had  the  control  of  it.  He  would 
have  had  the  power  *to  sell  it,  consign  it,  or  send  it  where  r*sct; 
he  chose ;  and  if  he  could  not  have  sold  it  for  so  much  as  he  *- 
had  paid  for  it,  the  loss  would  have  fallen  on  him,  and  not  on  the 
plaintiffs.  Here  I  will  stop  for  the  purpose  of  saying  a  few  words  con- 
cerning this  piece  of  evidence,  taken  by  itself,  without  reference  to 
what  was  afterwards  done  with,  or  under  the  order.  It  cannot  be 
said  that  the  mere  fact  of  Mr.  McCredy 's  having  taken  this  order 
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from  Mr.  Fey,  amounted  to  a  contract,  or  proof  of  a  contract,  by 
the  defendant  with  the  plaintiff's,  to  take  the  lard  and  pay   the 
incumbrances.     It  may  be  that  Mr.  McCredy  was  under  an  obli- 
gation to  Mr.  Fey  to  present  the  order  and  take  the  lard,  and  pay 
off  the  incumbrances,  or  it  may  be  that  Mr.  McCredy  would  have 
been  entitled,  as  against  Mr.  Fey,  to  the  balance  of  the  proceeds  of 
the  lard  in  the  hands  of  the  plaintiffs,  if  it  had  been  sold  for  more 
than  the  liens  on  it.     We  should  know  better  how  to  answer  these 
questions  or  suppositions,  if  we  knew  particularly  the  relations  and 
transactions  between  Mr.  Fey  and  Mr.  McCredy.     But  all  I  need 
say  to  you  on  this  point  is,  that  the  mere  fact  that  Mr.  Fey  gave 
this  order  to  Mr.  McCredy,  and  that  Mr.  McCredy  accepted  it  from 
Mr.  Fey,  if  nothing  more  had  been  done  with  it,  would  not  make 
Mr.  McCredy  liable  to  the  plaintiffs  to  pay  the  acceptances,  and 
pay  the  freight  and  commissions  mentioned.     But  more  was  done 
with  this  order.     Mr.  McCredy,  the  defendant,  endorsed  it,  and 
delivered  it  to  his  son,  Mr.  John  B.  McCredy,  to  take  it  to  the 
plaintiffs  and  get  them  to  accept  it.     This  is  proved  by  the  testi- 
mony of  Mr.   Dennis  A.  McCredy ;   and  this,  by    the   way,   the 
defendant  contends  was  the  whole  extent  of  the  authority  which  the 
defendant  gave  to  John  B.  McCredy.     The  question  of  Mr.  John 
B.    McCredy's   authority   will   come  up  hereafter.     We  are   now 
endeavoring  to  show  the  effect  of  the  acts  of  the  parties,  (supposing 
the  authority  of  Mr.  John  B.  McCredy  was  sufficient).     I  come, 
then,  to  the  second  paper  in  order,  viz.,  the  plaintiffs'  acceptance 
of  this  order,  which  is  in  the  following  words — (Here  the  judge 
read  the  paper  referred  to).     By  accepting  this  order,  the  plaintiffs 
came  under  an  obligation  to  deliver  the  lard  according  to  the  tenor 
of  the  order ;  that  is  to  say,  it  amounts  to  an  agreement  by  the 
Messrs.  James  to  deliver  to  Mr.  Dennis  McCredy  (or  to  such  person 
as  he  should  authorize  to  receive  it)  the  1627  kegs  of  lard,  on  their 
arrival  from  New  Orleans,  Mr.  McCredy  paying  to    them    upon 
delivery  their  acceptances,  &c.     This  acceptance  of  the  order,  how- 
ever, did  not  amount  to  a  delivery  of  the  lard.     If,  instead  of  taking 
this  written  acceptance  of  this  order  from  the  plaintiffs,  Mr.  McCredy, 
in  person  or  by  his  agent,  had  demanded  the  lard,  and  had  received 
it  from  the  plaintiffs,  but  without  paying  at  the  time  of  the  delivery 
their  acceptances,  the  freight  and  commissions,  &c.,  that  would  have 
been  evidence  of  a  contract  by  the  defendant  to  pay  the  plaintiffs 
the  sums  mentioned  in  the  order.     But  no  actual  delivery  of  the 
lard  was  made.     In  fact  it  had  not  arrived  at  the  time  the  order 
#£<-/>-]   was  *accepted,  according  to  the  evidence.    We  are  now,  how- 
•*   ever,  upon  the  question  whether  this  writing  (called   the 
acceptance)  contains  any  contract  by  the  defendant  to  pay  the  sums 
mentioned  in  the  order?     And  certainly  it  does  not.     This  accept- 
ance was  wholly  the  act  of  the  plaintiffs,  and  the  words  used  in  it 
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are  the  plaintiffs'  words,  and  not  the  defendant's  words.  The 
defendant  must  say  something,  or  do  something,  that  amounts  to  a 
contract  in  order  to  bind  him.  Whether  there  is  not  evidence  of 
actings  and  doings  by  Mr.  John  B.  McCredy,  in  his  father's  behalf, 
not  contained  in  this  paper,  which  amount  to  a  contract,  is  another 
question  to  be  considered  hereafter.  All  I  say  at  present  is,  that 
this  paper,  called  the  acceptance,  taken  by  itself,  or  taken  in  con- 
nection with  the  order  of  Mr.  Fey  merely,  does  not  make  a  contract 
by  the  defendant  with  the  plaintiffs  to  pay  them  the  sums  men- 
tioned in  the  order.  The  next  piece  of  written  evidence  which  I 
call  your  attention  to  is,  the  portion  of  this  writing  which  follows 
the  acceptance — which  I  shall  call  the  stipulation  of  the  plaintiffs 
to  sell  the  lard  for  Mr.  McCredy.  It  is  in  these  words — (Here  the 
judge  read  the  portion  of  the  paper  referred  to).  This  I  consider 
an  important  piece  of  evidence,  not,  however,  because  it  contains 
the  very  contract  of  the  defendant;  it  is  the  very  reverse  of  that; 
it  purports  to  contain  the  contract  of  the  plaintiffs?  The  words 
used  in  it  are  the  plaintiffs'  words,  and  not  the  defendant's  words, 
and  the  paper  is  signed  by  the  plaintiffs,  and  not  by  the  defendant. 
For  aught  that  appears  upon  the  face  of  this  paper,  or,  I  might 
say,  of  these  three  papers,  viz.,  the  order,  the  acceptance,  and  this 
stipulation  to  sell,  (if  we  except  the  endorsement  of  the  order  by 
Mr.  McCredy)  we  could  not  certainly  know  that  Mr.  McCredy  ever 
had  anything  to  do  with  them.  The  order  contains  the  words  of 
Mr.  Fey ;  the  acceptance  and  stipulation  to  sell  contain  the  words 
of  the  plaintiffs,  and  neither  of  them  contains  any  words  of  Mr. 
McCredy  whatever,  excepting  the  endorsement  of  his  name  in  blank 
on  the  order.  In  point  of  fact,  however,  Mr.  McCredy  may  have 
had  a  great  deal  to  do  with  them ;  I  by  no  means  say  that  he  had 
not.  He  may  have  made  a  contract  with  these  plaintiffs,  of  which 
these  papers  form  an  important  part  of  the  evidence.  What  I  wish 
to  be  understood  as  saying  is,  that  the  defendant's  contract,  be  it 
what  it  may,  is  not  contained  in  either  of  these  three  papers.  But 
to  find  out  whether  he  made  any  contract,  and  if  so,  what  it  was, 
we  must  be  set  at  large,  and  be  permitted  to  look  into  the  transac- 
tion with  which  these  papers  stand  connected.  The  rule  which 
has  so  often  been  referred  to  by  the  counsel,  that  oral  evidence 
cannot  be  given  of  the  terms  of  a  written  contract,  has  no  applica- 
tion, in  my  judgment,  to  this  case,  at  least  so  far  as  the  defendant's 
part  of  the  contract  is  concerned,  whatever  may  be  the  extent  to 
which  it  ought  to  be  applied  in  regard  to  the  plaintiffs'  part  of  the 
contract.  When  the  stipulations  of  one  party  to  a  contract  in 
writing,  and  the  stipulations  of  the  other  party  *are  not  r*rc7 
in  writing,  the  evidence  of  the  contract -is  partly  written  "• 
and  partly  oral ;  and  if  the  law  does  not  require  that  the  contract, 
should  be  wholly  in  writing,  it  may  be  proved — nay  it  can  only  be 


557  SUPREME  COURT  [March  Term, 

[  McCredy  v.  James.] 

proved,  by  showing  how  it  was  made — and  to  shut  out  the  oral 
evidence  of  one-half,  on  one  side  of  the  agreement,  because  the 
other  side  of  the  agreement  is  in  writing,  would  in  fact  be  saying 
that  such  contracts  shall  not  be  proved  at  all.  But  to  proceed  in 
the  examination  of  this  third  piece  of  the  written  evidence.  I 
reserve  for  the  present  the  question,  whether  the  defendant,  by 
words  or  acts,  closed  in  with  the  terms  of  this  stipulation  of  the 
plaintiffs  to  sell  for  his  account.  We  will  suppose  for  the  present 
that  he  did,  not  meaning  to  prejudice  or  prejudge  the  case  by  the 
supposition  ;  and  afterwards  we  will  consider  whether  the  evidence 
proves  it.  I  observe,  then,  in  the  first  place,  that  this  stipulation 
of  the  plaintiffs  to  sell  the  lard  for  account  of  Mr.  McCredy,  is  a 
matter  quite  distinct  from  the  acceptance.  The  order  and  the 
acceptance  connect  three  parties,  Mr.  Fey,  Mr.  McCredy  and 
the  Messrs.  James.  But  this  stipulation,  or  agreement,  of  the 
plaintiffs  to  sell,  &c.,  on  the  terms  mentioned  (supposing  it  to  con- 
tain terms  concluded  upon,  and  agreed  to  by  Mr.  McCredy)  would 
be  evidence  of  a  contract  between  the  plaintiffs  and  the  defendant 
alone,  and  with  which  Mr.  Fey  had  no  connection.  I  mention  this 
merely  to  show  more  clearly  that,  although  the  acceptance  and  this 
stipulation  of  the  plaintiffs  are  written  on  the  same  paper,  and  con- 
nected in  fact  by  the  words  "  and  we  have  further  agreed,"  yet  for 
their  substance  they  are  really  as  distinct  as  if  they  had  been  written 
on  different  papers,  and  at  different  times. 

The  defendant  contends  that  this  clause,  or  stipulation  as  I  have 
called  it,  was  a  mere  proffer,  or  offer  of  the  plaintiffs  to  sell  the  lard 
upon  the  terms  mentioned,  if  the  defendant  should  not  choose  to 
take  it  away  upon  delivery  to  him  under  the  acceptance.  It  is  not 
for  me  to  decide  whether  it  was  so  or  not.  If  Mr.  McCredy  had 
made  himself  a  party  to  that  clause  of  the  paper,  by  introducing 
words  signifying  that  he  too  had  agreed  that  the  plaintiffs  should 
sell,  &c.,  and  then  had  signed  it,  clearly  it  would  be  much  more  than 
a  proffer — it  would  be  a  bargain  made  and  concluded  between  the 
parties.  It  was  not  necessary,  however,  that  Mr.  McCredy  should 
have  assented  to  it  in  writing,  or  have  signed  it,  in  order  to  make 
such  a  contract  with  the  plaintiffs.  And  I  shall  refer  it  to  you,  to 
say,  from  the  evidence  in  the  case,  whether  or  not  it  was  a  mere 
proffer  on  the  part  of  the  plaintiffs,  or  whether  there  was  actually 
a  bargain  made  between  the  plaintiffs  and  defendant,  and  the  plain- 
tiffs' part  or  side  of  the  bargain  only  put  into  this  writing.  But 
assuming,  for  the  present,  that  a  bargain  was  made  between  the 
parties,  on  the  7th  of  February,  upon  the  terms  expressed  in  this 
paper,  (viz.,  that  the  plaintiffs  should  sell  the  lard  for  account  of 
the  defendant,  and  that  defendant  should  pay  four  per  cent,  com- 
mission and  guaranty,  including  the  commissions  for  accepting, 
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and  put  the  plaintiffs  in  *funds  to   meet  the  drafts  when 


due.)  I  say,  assuming  that  the  parties  mutually  agreed  and 
bound  themselves  by  these  terms,  the  question  is  what  is  the  legal 
effect  of  it?  You  observe  that  the  order  of  Mr.  Fey  contemplated 
an  actual  delivery  of  the  lard  to  Mr.  McCredy.  The  acceptance 
followed  the  order,  and  as  I  have  already  said,  was  virtually  an 
agreement  to  deliver  it  according  to  the  terms  of  this  order.  But 
this  stipulation  of  the  plaintiffs  to  sell,  (if  it  was  agreed  to  by  the 
defendant,  so  as  to  become  a  bargain  between  them),  proceeds  upon 
the  idea  that  the  lard  was  to  remain  in  the  plaintiffs'  possession  to 
sell.  Now  the  legal  effect  of  such  an  agreement  as  this,  coming  in 
on  the  heel  of  the  acceptance,  would  be  to  dispense  with  an  actual 
delivery  of  the  lard  in  pursuance  of  the  acceptance  of  the  order, 
or  it  would  be  the  same  as  if  the  defendant  had  presented  himself 
to  receive  the  lard,  and  the  plaintiffs  had  actually  delivered  it  to 
him,  and  then  the  defendant  had  re-delivered  the  lard  to  the  plain- 
tiffs to  sell '  for  his  account.  Or  we  may  say  that  the  legal  effect 
of  such  an  agreement  between  the  parties,  made  under  such  cir- 
cumstances, would  be  to  invest  the  lard  with  a  new  ownership  on 
its  coming  into  the  possession  of  the  plaintiffs.  They  would  re- 
ceive it  as  the  property  of  the  defendant,  (not  as  the  property  of 
Mr.  Fey),  subject  to  the  lien  of  this  new  contract  of  the  plaintiffs 
and  defendant.  If,  then,  you  should  find  that  there  was  actually  a 
contract  made  between  these  parties,  to  the  effect  of  the  terms 
contained  in  this  clause  (which  I  have  called  the  plaintiffs  stipula- 
tion to  sell),  one  effect  of  it  would  be  to  dispense  with  the  actual 
delivery,  and  re-delivery  of  the  lard,  and  to  invest  it  with  the  own- 
ership of  Mr.  McCredy,  and  subject  it  to  the  lien  of  this  new 
contract  made  between  them.  Again  as  such  an  agreement  would 
come  in  lieu  of  an  actual  delivery  of  the  lard  to  the  defendant, 
(which  the  plaintiffs  would  not  be  authorized  to  make  under  the 
order,  without  an  actual  payment  of  the  sums  mentioned  in  the 
order),  mutuality  requires,  and  the  general  intent  of  such  a  trans- 
action would  appear  to  be,  that  the  defendant  should  stand  in  the 
same  relation  to  the  plaintiffs,  in  respect  to  the  incurobrances  after 
the  transfer,  as  Mr.  Fey  sustained  before  the  transfer.  In  order 
to  see  this  we  have  only  to  suppose  the  order  had  been  actually 
executed,  by  the  plaintiff's  delivering  the  lard,  and  the  defendant's 
paying  on  the  delivery,  the  money  mentioned  in  the  order.  How 
could  Mr.  McCredy  after  that  be  put  in  the  same  situation  in 
respect  to  the  plaintiffs  that  Mr.  Fey  had  previously  stood  in  ? 
Plainly,  by  the  defendant's  consigning  or  re-delivering  the  lard  to 
to  the  plaintiffs  to  sell  for  his  account,  under  a  contract  binding 
himself  to  pay  the  same  sums  or  liens  that  Mr.  Fey  was  bound  to 

>ay,  that  is,  under  just  such  a  contract  as  I  am  now  speaking  of. 

"ow  as  the  effect  of  the  contract  is  to  dispense  with  the  actual 
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delivery  and  actual  payment,  it  prevents  an  actual  re-delivery  upon 
consignment  under  such  a  new  contract,  and  the  contract  must 
*c  -en  therefore  be  allowed  to  operate  just  as  it  would  have  operated 
'  *if  it  had  been  made  upon  an  actual  re-delivery  upon  con- 
signment. Viewing  the  case,  which  the  plaintiffs  have  undertaken 
to  prove,  in  this  light,  there  is  no  formal  or  technical  difficulty  in 
the  way  of  their  recovering  in  this  action,  provided,  they  have 
proved  the  necessary  facts.  You  have  heard  a  good  deal  of  dis- 
cussion upon  questions  of  mere  law,  such  as  the  form  of  the  action, 
variance  between  the  evidence  and  the  counts  of  the  declaration, 
and  I  have  made  these  observations  rather  with  a  view  to  show  the 
parties  the  reasons  which  I  go  upon  (and  because  my  opinion  has 
been  requested  upon  law  questions),  than  because  it  was  needful  to 
trouble  you  with  them.  All  that  you  need  take  the  trouble  to 
remember  is,  the  conclusion  of  law  upon  the  points  controverted, 
and  find  a  verdict  upon  the  facts  in  accordance  with  the  law  of  the 
case  ;  and  that  you  are  bound  to  take  from  the  court.  I  will  now 
call  your  attention  to  the  facts  of  the  case.  The  question  which  I 
put  you  is  this.  Did  the  defendant  agree  with  the  plaintiffs  that 
the  plaintiffs  should  sell  the  lard  for  his  account,  and  that  he  would 
allow  the  plaintiffs  four  per  cent,  commission  and  guaranty,  includ- 
ing the  commissions  (mentioned  in  this  paper)  for  accepting ;  and 
did  the  defendant  also  agree  to  place  the  plaintiffs  in  funds  to  meet 
the  drafts  when  due  ?  You  have  three  sources  of  evidence  for 
the  determination  of  this  question.  (1)  The  papers  mentioned. 
(2)  The  testimony  of  witnesses.  (3)  The  correspondence  between 
the  parties.  And  if  from  the  whole  of  this  evidence  you  can 
satisfy  your  judgments  and  your  consciences  that  the  defendant 
made  such  a  contract  with  the  plaintiffs,  the  defendant  is  bound 
by  it,  and  if  he  has  broken  it,  he  is  liable  to  pay  the  damages 
which  the  plaintiffs  have  sustained  by  the  breach.  In  considering 
the  particulars  of  the  evidence,  your  conclusions  may  be  facil- 
itated by  a  general  consideration  which  I  will  now  suggest  to  you, 
leaving  it  for  you,  however,  to  say  what  weight  it  deserves. 
Mr.  Fey's  order  called  upon  the  plaintiffs  for  the  delivery  of  the 
very  article,  and  for  the  actual  payment  of  the  acceptance,  freight, 
and  commissions  on  acceptances.  Now  is  it,  or  is  it  not  probable, 
that  all  the  parties  believed  at  that  time  that  the  lard  was  worth 
more  than  the  incumbrance  ?  Would  Mr.  McCredy  have  taken 
such  an  order,  and  taken  the  trouble  to  send  it  to  New  York,  and 
get  it  accepted  if  he  had  thought  so  ?  Would  the  plaintiffs  have 
accepted  drafts  to  so  large  an  amount,  if  they  had  foreseen  the 
actual  result  V  Would  Mr.  Fey  have  put  the  condition  into  the 
order  that  Mr.  McCredy  should  pay  the  liens  of  the  plaintiffs,  if  it 
had  not  been  taken  for  granted  between  them  that  the  lard  was 
trorth  more  than  the  liens  ?  If  all  parties  were  impressed  with  that 
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belief,  how  would  they  be  likely  to  act  in  the  business  ?  What 
sort  of  bargain  would  they  be  likely  to  make  ?  Is  it  or  is  it  not 
fairly  inferable  from  the  evidence,  from  the  acts  of  the  parties  at 
the  time  in  question,  that  neither  anticipated  the  state  of  the  mar- 
ket which  soon  followed  ?  I  suggest,  then,  as  the  object  is  to  know 
what  the  parties  intended  by  *the  transaction,  the  consider-  r#c^n 
ation  whether  you  will  not  be  less  liable  to  mistake  their  '- 
intention  if  you  endeavor  to  keep  in  mind  the  state  of  things  which 
existed  on  the  7th  of  February  1837.  It  is  not  denied  that  Mr.  Fey 
gave  the  order  in  question  to  the  defendant — nor  that  the  defend- 
ant endorsed  it — nor  that  he  delivered  it  endorsed  to  his  son,  John 
B.  McCredy,  to  take  it  to  New  York  and  get  the  plaintiffs  to  accept 
it.  But  it  is  denied  that  John  B.  McCredy  had  any  authority  to 
make  such  a  contract  as  the  plaintiffs  allege  he  did  ;  and  it  is  also 
denied  that  John  B.  McCredy  did  in  fact  make  any  such  contract. 
In  order  to  prove  the  authority  of  John  B.  McCredy,  the  plaintiffs 
rely  on  the  testimony  of  Mr.  Reeves,  Mr.  Cavenaugh,  and  William 
H.  Creagh,  and  on  the  correspondence  between  the  parties.  The 
defendant  has  called  Mr.  Dennis  A.  McCredy  to  prove  that  John 
B.  McCredy  was  authorized  merely  to  go  and  get  the  order  accept- 
ed, and  bring  it  back  accepted,  and  that  he  had  no  other  authority. 
But  the  plaintiff's  say,  that  admitting  that  he  had  nothing  but  such 
a  special  authority,  still,  that  the  defendant  adopted  the  transaction 
into  which  he  actually  entered — at  all  events,  that  the  defendant 
adopted  a  part  of  the  arrangement,  which  they  say  bound  him  to 
the  whole  of  it.  You  are  to  say  then  upon  the  evidence,  whether 
the  defendant  gave  his  son,  John  B.  McCredy,  authority  before- 
hand to  make  such  a  contract,  and  if  you  should  think  he  did  not, 
then  you  will  have  to  inquire  whether  he  adopted  his  acts,  what- 
ever they  were.  I  will  add,  that  the  defendant  could  not  adopt  or 
confirm  a  part  of  the  arrangement  which  his  son  made  with  these 
plaintiffs,  and  reject  a  part.  He  was  bound  to  accept  the  whole  or 
reject  the  whole.  He  could  not  adopt  a  part  which  gave  him  a 
benefit,  and  reject  another  part  of  it  which  put  upon  him  a  respon- 
sibility— if  he  wanted  the  benefit  he  was  bound  to  take  upon  himself 
the  burthen.  It  is  true,  the  parties  might  afterwards  agree  to  other 
and  different  terms,  but  if  a  bargain  was  actually  made  and  con- 
cluded between  John  B.  McCredy  and  the  plaintiff's,  on  the  7th  of 
February,  the  proposal  or  conclusion  of  the  defendant  in  his  letter 
of  the  13th  of  February,  that  the  plaintiffs  should  pay  themselves 
out  of  the  sales,  and  charge  five  per  cent,  could  not  rescind  the 
conract  without  the  assent  of  the  plaintiffs.  If,  then,  you  should 
find  that  John  B.  McCredy  had  sufficient  authority  to  do  what  he 
did  ;  or  if  you  should  find  that  the  defendant  adopted  his  acts,  or 
any  part  of  them,  it  will  be  necessary  then  to  inquire  what  was  the 
arrangement  or  contract  which  he  made.  If  you  should  believe 
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that  he  merely  obtained  this  acceptance  with  a  proposal  or  offer  of 
the  plaintiffs  to  sell  the  lard  on  certain  terms,  if  the  defendant 
should  choose  to  leave  it  with  them,  it  was  no  contract  until  the 
defendant  closed  in  with  it.  The  defendant's  counsel  put  that 
construction  on  the  transaction,  and  he  refers  to  the  letter  of  the 
13th  of  February,  as  well  as  the  paper  itself,  to  prove  it.  The 
words  of  this  paper  do  not,  in  my  opinion,  support  his  view  of  it. 
*cci-|  The  words  are,  "  and  *we  have  further  agreed."  These  are 
•*  the  words  of  the  plaintiffs,  it  is  true,  and  as  I  have  already 
said,  by  themselves  they  do  not  prove  that  the  defendant  agreed 
that  they  should  so  sell,  and  that  he  would  so  pay.  To  decide 
whether  the  defendant  agreed  we  must  look  into  other  parts  of  the 
evidence.  But  these  are  just  such  words  as  the  plaintiffs  would  have 
used  if  the  bargain  had  been  concluded  ;  whereas,  if  they  had  in- 
tended merely  an  overture  or  offer,  it  would  be  more  natural  to 
say,  we  will  agree,  and  if  they  had  said  so,  we  should  have  been 
obliged  to  consider  it  as  an  overture  or  proffer.  Besides,  the  other 
parts  of  this  paper  may  be  looked  to  for  the  purpose  of  getting  at 
the  sense  of  it.  Above  they  have  said,  ''•  we  have  accepted  the  order 
(which  was  a  finished  act),  and  they  join  this  clause  to  the  accept- 
ance by  a  connective,  "  and  we  have  further  agreed  to  sell."  Still 
I  repeat,  it  cannot  be  decided  as  a  question  of  law  from  this  paper 
alone,  that  the  defendant  had  assented ;  and  without  his  assent  it 
could  not  be  a  concluded  agreement.  I  turn  now  to  the  letter.  It 
is  an  answer  to  the  plaintiff's  letter  of  the  llth. — r(Here  the  judge 
read  the  letter.)  Now,  what  is  the  alternative  proposed  by  this 
paper,  if  it  be  an  alternative.  The  one  is  that  he  will  deliver  the 
article  under  the  order — the  other  is  that  he  will  sell  it  on  certain 
terms.  This  letter  does  not  elect  the  first,  certainly,  nor  does  it  elect 
the  last ;  if  it  did,  it  would  be  in  effect  closing  the  bargain,  which  the 
defendant  denies,  but  proposes  a  different  arrangement  from  either. 
There  is  no  evidence  that  the  plaintiffs  did  expressly  assent  to  the 
defendant's  proposition  in  this  letter ;  and  if  you  should  find  that 
a  contract  has  been  previously  made  and  concluded,  the  mere  silence 
of  the  plaintiffs  in  reference  to  it,  would  not  make  it  amount  to  a 
rescission.  But  we  are  now  upon  the  question  whether  Mr.  John 
B.  McCredy  did  in  fact  make  a  contract  with  the  plaintiffs  in  behalf 
of  his  father ;  and  it  is  proper  that  I  should  call  your  attention  to 
the  plaintiffs'  evidence  also.  They  rely  on  the  testimony  of  William 
H.  Creagh — (Here  the  judge  referred  to  the  testimony  of  this 
witness.)  If  the  testimony  of  this  witness  is  believed,  Mr.  John 
B.  McCredy  did  not  receive  this  paper  as  a  mere  proffer,  to  take  to 
the  defendant,  for  his  acceptance  or  refusal,  but  he  undertook  to 
make  a  definitive  arrangement  of  some  sort.  But  I  submit  it  to  you, 
and  also  the  question  what  that  arrangement  was.  Whether  it  was 
an  agreement  corresponding  with  the  plaintiffs'  stipulation  or 
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agreement  to  sell,  is  for  you  to  decide.  This  witness  (William  H. 
Creagh)  has  referred  to  several  papers,  and  he  mentions  that  the 
charges  incurred  on  the  lard,  including  the  acceptances,  amounted 
$7222.  In  the  defendant's  letter  of  the  24th  February,  he  says, 
"  the  amount  to  be  deducted,  as  returned  to  me  by  you,  from  the 
gross  sales,  is  $7222."  This  letter  is  signed  Dennis  McCredy, 
John  B.  McCredy  ;  but  it  is  referred  to  and  confirmed  by  the  de- 
fendant's letter  of  the  18th  March,  which  is  signed  by  the  defendant 
himself.  These  two  papers  (acceptance  *and  statement)  r^c^o 
were  produced  by  the  defendant,  on  notice  to  him  by  the  *- 
plaintiffs,  and  are  in  evidence  before  you.  Now,  taking  these 
papers  in  connection  with  the  order  of  Mr.  Fey,  and  the  evidence 
of  Mr.  Creagh,  you  will  say  whether  or  not  Mr.  John  B.  McCredy 
made  an  agreement  with  the  plaintiffs,  comprising  the  terms  alleged 
by  the  plaintiffs,  being  in  fact  and  effect  the  other  side  of  the 
agreement,  or  the  counterpart  of  the  plaintiffs'  agreement  to  sell. 
The  rest  of  the  correspondence  may  be  considered  as  evidence  not 
only  upon  the  question  whether  a  contract  was  made,  but  upon  the 
question  whether  the  defendant  ratified  or  adopted  it.  The  plain- 
tiffs' counsel  has  remarked  upon  the  fact,  that  in  the  defendant's 
letter  of  the  24th  February,  he  uses  the  expression  "my  lard,"  but 
in  his  letter  of  the  8th  April,  he  uses  the  expression  "  your  advances 
to  Mr.  Fey  on  account  of  his  lard ;"  and  he  has  called  your  attention 
to  the  different  states  of  the  market  at  these  times.  The  general 
question  is,  however,  did  the  defendant  by  these  letters  confirm  and 
approve  of  the  act  and  arrangement  of  John  B.  McCredy  ?  Did 
he  assert  or  claim  property  in  the  lard — direct  about  its  manage- 
ment, under  and  by  virtue  of  the  arrangement  made  with  John  B. 
McCredy  ?  Or  does  he  dissent,  or  discard  it,  and  act  as  though  he 
meant  to  have  nothing  to  do  with  it  ?  The  question  is  not  whether, 
at  last,  he  determined  to  throw  it  up,  nor  whether  he  would  have 
liked  it  better,  at  first,  if  the  arrangement  had  been  different.  But 
did  he  claim  the  benefit  of  the  arrangement,  such  as  it  was?  Did 
he  claim  the  property  of  the  lard  by  virtue  of  it?  Did  he  give 
directions  about  it  as  his  own  ?  If  so,  then  he  is  bound  by  the 
contract  with  John  B.  McCredy  made  (if  you  should  find  that  he 
made  one).  You  will  have  all  these  letters  before  you,  and  it  is 
therefore  the  less  necessary  to  refer  to  them.  You  are  to  decide, 
then,  (1.)  Did  John  B  McCredy  agree  with  the  plaintiffs  that  they 
should  sell  this  lard  for  defendant's  account  at  4  per  cent,  commis- 
sion and  guaranty,  including  the  commission  for  accepting,  and  did 
he  further  agree  that  the  defendant  should  place  the  plaintiffs  in 
funds  to  meet  the  drafts  when  due  ? 

(2.)  If  he  did,  had   he  authority  from  the  defendant   to  do  so, 
or   did    the   defendant  adopt   that    arrangement  in    the 
stated  ? 
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(3.)  If  so,  have  the  plaintiffs  fulfilled  their  part  of  the  contract, 
and  has  the  defendant  neglected  or  refused  to  fulfil  his? 

(4.)  If  so,  then  to  assess  the  damages. 

I  have  now  put  the  case  to  you  as  I  wish  you  to  consider  it ;  but 
some  points  of  the  law  have  been  proposed  to  me  to  answer,  on 
both  sides.  I  see  no  reason  to  change  anything  that  I  have  said. 
But  in  order  to  give  the  parties  the  benefit  of  these  points,  I  will 
give  distinct  answers  to  such  as  have  not  already  been  distinctly 
answered. 

1st.  "  That  the  words  'he  paying,'  &c.,  in  the  order  of  the  4th 
of  February  1837,  are  susceptible  of  being  construed  a  mere  con- 
*5631  dition,  *an^  if  lne  JurJ  should  believe  that  the  dealings  of 
J  McCredy  with  Fey  were  merely  the  advancing  money  to 
Fey  on  the  lard,  then  this  construction  is  the  one  which  should  be 
adopted  by  them." 

2d.  "That  if  the  words  'he  paying,'  &c.,  in  the  order  of  the  4th 
of  February  1837,  are  construed  as  an  agreement  to  pay,  then  that 
agreement  is  with  Fey,  and  he  alone  can  sustain  an  action  thereon." 
The  dealings  between  Mr.  McCredy  and  Mr.  Fey,  which  led  to 
the  giving  of  the  order,  are  not  in  evidence,  nor  are  they  of  any 
importance  in  this  case.  Mr.  Fey  was  the  owner  of  the  lard,  and 
he  might  have  refused  to  transfer  it  to  Mr.  McCredy  on  any  terms, 
and  therefore  he  might  impose  such  terms  as  he  saw  proper ;  and 
Mr.  McCredy  and  Messrs.  James  could  not  defeat  any  condition  or 
restriction  which  Mr.  Fey  imposed.  The  order  gave  no  right  to 
the  plaintiffs  to  deliver  the  lard  without  payment  of  the  sums  men- 
tioned in  it.  As  it  respects  Mr.  Fey's  right,  it  was  a  condition  so 
far  as  the  transaction  appears  to  us.  But  if  it  were  a  promise,  it 
would  be  a  promise  to  Mr.  Fey,  so  far  as  the  words  of  the  order 
merely  are  concerned.  But  if  there  had  been  an  actual  delivery 
of  the  article  itself  to  the  defendant,  upon  his  demand,  and  the 
defendant  had  not  paid  the  sums  mentioned  in  the  order,  the  de- 
livery on  such  demand  would  be  evidence  of  a  contract  by  the 
defendant  with  the  plaintiffs,  to  pay  them  the  sums  mentioned  in 
the  order.  But  there  was  no  actual  delivery  of  the  very  article, 
and  of  course  the  rights  of  the  parties  are  not  to  be  adjusted  on 
the  ground  of  an  actual  manual  delivery  of  the  article  itself,  but 
on  the  ground  of  a  contract  between  them,  as  I  have  already  stated 
at  length. 

3d.  "The  plaintiffs,  in  order  to  recover,  must  prove  that  the 
defendants  contracted  with  them  to  repay  them  their  advances." 

This  point  is  answered  at  length  in  my  charge  to  you.  You 
must  be  satisfied  from  the  evidence  that  the  defendant  contracted 
with  the  plaintiffs  to  repay  their  advances,  in  the  manner  I  have 
mentioned. 

4th.  "That   the   letter  of  the    13th   day   of  February    1837, 
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directing  the  plaintiffs  to  sell  the  lard,  and  to  deduct  their 
advances  from  the  proceeds,  contains,  neither  expressly  nor  by 
implication,  a  promise  by  defendant  to  make  good  to  the  plain- 
tiffs the  difference  between  their  advances  and  the  proceeds  of 
sale." 

This  proposition  is  correct.  But  you  must  remember  that  this 
letter  is  only  a  part  of  the  evidence  before  you,  and  it  is  not 
inconsistent  with  such  a  promise.  Your  duty  is  to  decide  upon 
the  whole  evidence  whether  the  defendant  made  such  a  promise  or 
not. 

5th.  "  An  arrangement  made  between  the  parties,  by  which  the 
plaintiffs,  instead  of  delivering  the  lard  to  the  defendant,  according 
to  the  terms  of  the  order  of  the  4th  of  February  1837,  retain  the 
same  for  the  purpose  of  selling  it,  and  paying  the  balance  of  pro- 
ceeds, after  deducting  advances,  &c.,  to  the  defendant,  does  not 
make  the  defendant  liable  for  the  difference  between  the  proceeds 
of  sale  and  *the  advances.  Nor  is  it  otherwise,  even  should  r+caA 
this  arrangement  be  construed  to  be  a  violation  of  Fey's  ^ 
order."  Such  an  arrangement  as  this  would  not  make  the  defend- 
ant liable  for  tire  difference  between  the  proceeds  of  sale  and  the 
advances,  whether  Mr.  Fey's  order  was  violated  or  not.  But  the 
main  question  in  dispute  is,  whether  the  defendant  did  not  do  more 
than  make  such  an  arrangement  ?  The  plaintiffs  say  that  he  made 
a  contract  with  them  that  they  should  sell  the  goods  for  his  account, 
and  that  he  would  allow  them  4  per  cent,  commission,  &c.,  and  put 
them  in  funds  to  meet  the  draughts  when  due.  And  you  must 
decide  from  the  whole  evidence,  whether  or  not  the  defendant  did 
make  such  a  contract. 

6th.  "The  words  in  the  receipt  of  the  7th  February,  purporting 
that  the  defendant  should  advance  money  to  meet  the  plaintiff's  ac- 
ceptances, are  not  the  contract  of  the  defendant  unless  they  were 
agreed  to  by  his  agent  fully  empowered  to  make  such  a  bargain,  or 
unless  the  defendant  ratified  the  same." 

This  point  I  have  already  answered  affirmatively.  YTou  must  be 
satisfied  by  the  evidence,  that  the  defendant  did  so  agree,  or  that 
he  ratified  it.  And  for  this  purpose,  you  will  consider  not  only  this 
paper,  but  the  other  evidence  in  the  cause. 

7th.  "  There  is  nothing  in  the  correspondence  which  can  be  con- 
strued to  be  a  ratification  by  the  defendant  of  so  much  of  the  paper 
of  the  7th  of  February  1837,  as  is  supposed  to  contain  an  agree- 
ment by  the  defendant  to  reimburse  the  plaintiffs  their  advances,  or 
to  put  them  in  funds  to  meet  them." 

There  is  nothing  in  the  defendant's  correspondence  that  ratifies 
specifically  or  explicitly  an  agreement  to  reimburse  the  plaintiff's 
advances,  or  put  them  in  funds  for  that  purpose.  But  that  was 
not  necessary  Nor  is  it  the  question  whether  this  particular  part 
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was  by  express  words  confirmed.  The  question  is,  as  I  have  said 
already,  did  the  defendant  adopt  the  transaction — treat  it  as  a  thing 
done — claim  the  lard  as  his  own  by  virtue  of  it?  If  so,  he  cannot 
discard  that  part  of  the  arrangement  which  subjected  him  to  this 
liability,  if  such  a  liability  was  a  part  of  the  arrangement,  if  his  son 
agreed,  to  wit,  to  the  terms  contained  in  the  plaintiff's  stipulation 
to  sell. 

8th.  "  The  paper  of  the  7th  of  February  1837,  is  to  be  construed 
to  contain  alternative  propositions,  either.  1st.  To  deliver  the  goods 
on  their  arrival  to  the  defendant  in  specie ;  or,  2d.  To  retain  them 
for  sale,  and  account  of  their  proceeds  to  defendant.  And  that  the 
defendant  had,  until  the  arrival  of  the  goods  and  notice  of  that  fact, 
to  make  his  option  between  the  alternatives." 

The  paper  referred  to  in  this  point  is  to  be  taken  in  connection  with 
the  other  evidence.  Upon  its  face  it  does  not  purport  or  appear  to 
be  an  alternative  proffer.  But  if  the  other  evidence  shows  that  it 
was  given  and  received  as  such,  you  ought  so  to  hold  it.  But  if  you 
#rflc-i  think  from  the  whole  evidence  that  a  bargain  was  *made  and 
-1  concluded  between  the  plaintiffs  and  defendant,  through  John 
B.  McCredy,  and  then  this  paper  was  given  by  plaintiffs  as  evidence 
of  their  part  of  the  bargain,  then  it  should  not  be  received  by  you 
as  a  proffer  merely,  but  as  an  agreement,  and  the  defendant  would 
have  no  option,  nor  could  he  rescind  such  bargain  without  plaintiff's 
assent  to  the  rescission. 

9th.  "  That  he  who  has  the  choice  of  an  alternative,  may  make 
the  determination  of  that  election  the  subject  of  bargain ;  and  the 
fixing  upon  one  of  the  alternatives,  rather  than  the  other,  is  a  good 
consideration  whereon  to  found  a  contract." 

This  depends  on  the  last,  and  has  no  application  to  the  case,  if 
you  should  find  that  the  parties  made  and  concluded  a  bargain  on 
the  7th  February,  as  already  stated.  Yet  if  the  plaintiffs  made 
two  offers  to  the  defendant,  allowing  him  his  choice,  there  would  be 
no  bargain  until  the  choice  was  made,  and  up  to  that  time  the 
plaintiff  might  withdraw  either.  But  upon  the  defendant's  closing 
in  with  either,  the  bargain  would  be  made,  and  the  parties  bound. 
In  regard,  however,  to  the  acceptance,  the  plaintiffs  could  not 
rescind  or  withdraw  that.  That,  therefore,  was  not  a  mere  proffer. 
And  whether  the  plaintiffs'  stipulation  to  sell  was  a  mere  offer  or  a 
bargain,  you  will  decide.  I  refer  you  to  the  testimony  on  this 
point,  and  particularly  Creagh's. 

10th.  "Should  it  be  determined  that  the  original  agreement  of 
the  parties  was  such  as  the  plaintiffs  contend  for,  then  it  follows 
that  the  defendant,  by  his  letter  of  the  13th  of  February  1837, 
proffered  a  new  bargain  to  the  plaintiffs,  at  an  increased  commission. 
This  new  bargain  confined  the  plaintiffs'  resort  for  the  reimburse- 
ment of  their  advances  to  the  proceeds  of  the  lard.  That  the 
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plaintiffs  by  their  silence,  or  by  their  confirmatory  words,  in  their 
letter  of  the  27th  February  1837,  accepted  the  terms  of  this  new 
bargain." 

If  you  should  find  the  original  agreement  as  stated  in  this  point, 
the  offer  by  the  defendant,  in  his  letter  of  the  13th,  at  an  increased 
commission,  would  not  destroy  or  affect  the  bargain  previously  made, 
unless  the  plaintiffs  closed  in  with  the  terms,  and  the  silence  of 
the  plaintiffs  as  to  the  new  offer  would  not  be  evidence  from  which 
you  could  infer  their  assent  to  rescinding  the  former  contract, 
and  closing  in  with  this  new  offer.  Nor  would  the  plaintiffs  be 
obliged  in  that  case  to  resort  to  the  proceeds  of  the  lard,  or  rather 
they  would  not  be  confined  to  them,  and  be  bound  to  lose  the  dif- 
ference between  the  proceeds  and  the  advances.  There  are  no 
words  confirmatory  of  such  new  bargain  in  the  plaintiffs'  letter  of 
the  27th. 

llth.  "That  there  is  no  parol  proof  in  the  cause  of  any  contract 
by  the  defendant  to  pay  moneys  to  the  plaintiffs," 

There  is  parol  evidence  before  you  of  a  contract  by  the  defend- 
ant to  pay  money  to  the  plaintiffs;  but  whether  the  evidence  is 
sufficient  to  prove  such  contract,  does  not  belong  to  me  to  decide. 
But  you  will  pass  upon  that  question. 

*The  jury  found  for  the  plaintiffs;  and  the  defendant  r*-fic 
took  a  writ  of  error  and  filed  the  following  specifications : 

1.  The  court  erred  in  admitting  the  paper  of  February  7th 
1837,  it  not  being  applicable  to  the  issue  upon  any  count  in  the 
declaration. 

2.  The  court  erred  in  charging  the  jury  that  there  was  evidence 
to  sustain  the  issue  for  the  plaintiffs  in  this  cause. 

3.  The  court  erred  in  charging  the  jury  that  the  silence  of  the 
plaintiffs  in  regard  to  the  contents  of  the  letter  of  13th  February 
1837,  from   the  defendant  to  the  plaintiffs,  was   not   evidence  of 
assent  to  the  proposals  contained  in  that  letter. 

4.  The  court  erred  in  charging  the  jury  in  regard  to  the  con- 
struction and  effect  of  the  letter  of  15th  February,  that  it  was  an 
acceptance  in  part,  and  a  rejection  in  part  of  a  certain  arrange- 
ment pretended  to  have  been  made  on  the  7th  February  preceding, 
between  the  defendant's  agent  and  the  plaintiffs. 

5.  The  court  erred  in  charging  the  jury  that  there  was  a  refer- 
ence in  the  letter  of  the  18th  March,  to  the  proposed  arrangement 
of  7th  February. 

6.  The  court  erred  in  charging  the  jury  that  if  the  defendant  by  his 
correspondence  with  the  plaintiffs,  asserted  or  claimed  a  property 
in  the  lard,  and  directed  its  management,  and  gave  directions  about 
it  as  his  own,  he  thereby  affirmed  the  supposed  arrangement  of  7th 
February. 

7.  The  court  erred  in  charging  the  jury  that  there  was  no  evi- 
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pence  of  dealings  between  defendant  and  Fey,  which  led  to  giving 
of  the  order  of  4th  February,  nor  if  there  were,  as  said,  would  it 
be  of  any  importance  in  the  case. 

8.  The  court  erred  in  charging  the  jury  that  if  there  had  been 
an  actual  delivery  itself  to  the  defendant,  on  his  demand,  and  the 
defendant  had  not  paid  the  sums  mentioned  in  the  order,  the  de- 
livery  on   such   demand   would   be  evidence  of  a  contract  by  the 
defendant  with  the  plaintiffs  to  pay  them  the  sums  mentioned  in 
the  order. 

9.  The  court  erred  in   the   7th  point  propounded  by  the  de- 
fendant, by  answering  in  substance  that  the  correspondence  con- 
tained by  implication,  though  not  expressly,  a  ratification  of  the 
supposed  arrangement  of  7th  February  1837. 

10.  The  court  erred  in  their  answer  to  the  9th  point  propounded 
by  the  defendant. 

*^fi71        ^'  ^e  court  erred  *n  their  answer  to  the  10th  point  pro- 
•"    pounded  *by  the  defendant,  by  charging  the  jury  in  an- 
swer thereto,  that  there  was  nothing  in  plaintiffs'  letter  of  7th  Feb- 
ruary. 

12.  The  court  erred  in  their  answer  to  the  llth  point  propounded 
by  the  defendant,  by  charging  the  jury  in  answer  thereto,  that  there 
was  parol  evidence  of  a  contract  by  defendant  to  pay  moneys  to 
the  plaintiffs. 

13.  The  court  erred  in  their  answer  to  the  2d  point  propounded 
by  the  plaintiffs,  by  charging  the  jury  in  answer  thereto,  that  the 
letter  to  the  plaintiffs  from  the  defendant  contained  a  reference  to 
the  writings  of  7th  February. 

14.  There  is  error  in  the  first  four  counts  of  the  said  declaration, 
inasmuch  as  they  contain  no  cause  of  action. 

15.  There  is  error  in  the  first  count  of  said  declaration,  inasmuch 
as  it  avers  a  past  consideration,  and  does  not  aver  any  preceding 
request  of  the  defendant.     The  promise  therein  set  forth  is  a  mere 
mere  nudum  pactum. 

16.  The  second  count  of  the  said  declaration  does  not  aver  that 
the  promise  and  undertaking  therein  set  forth  was  made  to  the 
plaintiffs. 

17.  None  of  the  counts  in  this  declaration  contain  any  aver- 
ment of  notice  to  the  defendant  of  the  amount  of  the  commissions, 
nor  of  the  maturing  of  the  acceptances,  nor  of  any  request  made  to 
the  defendant  to  pay  all  or  any  part  of  the  sums  so  claimed  by  the 
plaintiffs. 

18.  There  is  no  venue  laid  in  any  of  the  counts  of  the  said 
declaration  but  the  last. 

19.  The  first  and  second,  counts   of  the  said  declaration  aver 
no  sufficient  consideration  for  the  promise  therein  alleged  by  the 
defendant  to  have  been    made  to  the  plaintiffs,  inasmuch  as  the 
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acceptances  and  agreements  therein  stated  to  have  been  made  by 
the  plaintiffs  to  the  defendant,  confer  no  other  rights  upon  the 
defendant  than  such  as  he  already  had  by  the  order  of  Thomas 
Fey. 

20.  That  the  only  consideration  alleged  in  the  said  declaration 
for  the  premises,  is  not  a  valuable  or  good  consideraiion.  The 
acceptances  of  the  order  therein  stated  being  nothing  more  than  an 
acknowledgment  that  he  had  received  notice  of  it ;  and  the  said 
declaration  not  averring  that  the  plaintiff  received  or  obeyed  orders 
in  consequence  of  said  acceptances  which  he  would  not  have  been 
bound  to  receive  or  obey  if  emanating  from  Thomas  Fey  himself, 
and  the  power  of  substitution  to  his  own  rights  resided  in  Thomas 
Fey,  independently  of  any  occurrence  of  said  plaintiffs. 

*21.  There  is  no  averment  in  this  declaration,  that  the  r*c^o 
plaintiffs  discharged  Thomas  Fey,  which  would  have  been  * 
a  consideration  for  the  defendant's  promise  ;  nor  can  it  be  inferred 
from  any  of  the  averments  contained  in  the  narr. ;  nor,  if  capable 
of  being  inferred,  would  an  inferential  consideration  sustain  the 
action." 

The  case  was  argued  by  Mr.  Haley  and  Mr.  F.  W.  Bubbell,  for 
the  plaintiff  in  error,  and  by  Mr.  JBolcomb,  for  the  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — Several  exceptions  have  been  taken  to  the  charge 
of  the  court.  But,  without  entering  into  a  detailed  examination 
of  each  item,  it  may  be  sufficient  to  remark,  that  we  see  nothing  of 
which  the  plaintiff  in  error  has  any  right  to  complain.  The  charge 
contains  an  accurate  statement  of  the  case ;  the  law  is  clearly  and 
distinctly  laid  down  ;  the  facts  are  left  to  the  jury ;  and  if  the  case 
called  for  the  expression  of  an  opinion,  there  would  be  no  great 
difficulty  in  showing  that  the  evidence  warranted  the  verdict.  The 
plaintiff  complains  of  the  admission  of  the  paper  of  the  7th  of 
February  1837,  because,  as  he  says,  it  was  not  applicable  to  the 
issue  on  any  count  of  the  declaration.  But  in  answer  to  this  objec- 
tion, it  is  truly  said,  that  it  is  evidence  of  the  allegation  in  the 
first  count,  that  the  defendant  promised  to  pay  -the  acceptances 
as  they  became  due,  and  the  freight  and  commissions  on  the  ac- 
ceptances. The  evidence  on  that  point  is  partly  in  parol  and  partly 
in  writing  ;  of  which  the  letter  of  the  7th  February  is  an  important 
item. 

The  judgment  was  entered  on  the  first  and  second  counis,  and 
on  the  count  for  money  paid.  Whether  the  evidence  would  sup- 
port the  count  for  money  paid,  would  perhaps  under  the  authority 
cited,  admit  of  serious  doubt.  It  is,  however,  not  necessary  to  deter- 
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mine  this  point,  for  if  there  is  evidence  on  any  one  of  the  counts, 
there  is  no  reason  to  reverse  the  judgment,  provided  all  the  counts 
are  good  on  which  the  judgment  is  rendered. 

But  it  is  said  that  two  of  the  counts  are  bad,  for  several  reasons, 
the  principles  of  which  are,  first,  because  there  is  no  consideration  ; 
and,  secondly,  because  they  omit  to  name  the  promissor,  and  to 
allege  that  the  promise  was  made  to  the  plaintiff.  In  the  latter 
respect,  the  declaration  is  informal,  and  would  have  been  bad  on 
special  demurrer ;  but  after  verdict,  it  is  good  enough,  particularly 
in  this  state,  where  amendments  are  so  much  favored.  Had  the  errors 
been  pointed  out,  the  declaration  would  have  been  amended  on  the 
spot,  and  it  does  not  (except  in  some  very  rare  instances)  advance 
the  cause  of  justice  to  permit  the  party  to  lie  by  and  reverse  the 
cause,  for  an  error  which,  if  pointed  out  at  the  time,  would  have 
been  remedied  immediately.  It  is  not,  it  is  true,  distinctly  alleged, 
yet  the  implication  is  strong  that  the  plaintiff  was  the  promisee,  and 
that  the  promise  was  made  to  him. 
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*But  was  there  a  consideration  for  the  promise  ?     The 


allegation  that  the  plaintiff  accepted  the  order  to  deliver  the 
lard  to  the  defendant,  and  agreed  to  be  bound  by  the  order,  and  to 
acknowledge  him  as  the  owner  of  the  lard,  on  condition  of  paying 
plaintiffs'  acceptances,  the  freights  and  commissions  on  acceptances, 
and  agreed  to  hold  the  same  subject  to  his  order,  in  all  respects,  is, 
in  the  opinion  of  the  court,  a  good  and  present  consideration.  It 
was  a  benefit  (of  which  the  agent  of  the  defendant  appeared  to  be 
very  sensible,)  to  the  defendant  to  have  the  entire  control  of  the 
property ;  and  this  he  was  not  entitled  to  have,  except  by  a  com- 
pliance with  the  order,  which  contains  express  stipulations  on  the 
subject,  by  payment  of  the  acceptances,  &c.,  or  which  the  parties 
under  another  arrangement  chose  to  consider  as  equivalent,  a 
promise  to  pay  them  by  the  defendant,  and  to  furnish  funds  there- 
for, as  they  became  due.  There  is  no  averment  in  the  declaration 
that  the  plaintiff  released  Fey;  but  if  necessary,  perhaps  this 
might  be  inferred  after  verdict.  Be  this  as  it  may,  there  is  a  good 
consideration  stated  without  such  averment.  We  view  the  arrange- 
ment which  took  place  as  equivalent  to  an  actual  delivery.  After 
the  arrangement,  they  stood  in  relation  to  each  other  as  factor  and 
principal. 

It  must  be  admitted,  that  in  many  respects  the  declaration  is 
informal  and  defective ;  but  as  a  title  is  set  out,  the  defects  are 
cured  by  verdict. 

Judgment  affirmed. 

Cited  by  counsel,  7  W.  &  S.  430 ;  7  Barr  228. 
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McKennan  against  Phillips.' 

IN    ERROR. 

1.  It  is  settled  that  chancery  will  not  execute  an  agreement  between  hus- 
band and  wife  to  live  separate  and  apart  from  each  other. 

2.  But  where  an  agreement  was  made  between  a  husband  and  wife  for  a 
separation,  and  the  wife  covenanted  to  relinquish  all  claim  to  his  estate,  and 
the  husband  agreed  to  pay  her  a  certain  sum  of  money  ;  which  money  was 

Said  to  her ;  and  they  lived  separate  from  each  other,  and  afterwards  she 
ied,  having  put  the  money  out  at  interest :  it  was  held,  that  she  had  acquired 
a  separate  property  in  this  money,  which  was  subject  to  her  disposition  as  a 
feme  sole. 

3.  A  wife  may  acquire  a  separate  property,  in  equity,  by  an  agreement 
with  her  husband,  without  the  intervention  of  trustees. 

4.  Where  a  married  woman  having  money  to  her  separate  use  in  the  hands 
of  A.,  a  third  person,  made  a  will  respecting  it  which  she  destroyed,  and 
afterwards  gave  A.  verbal  directions  as  to  the  disposal  of  it  after  her  death  ; 
but  the  objects  of  her  bounty  were  not  found  by  the  special  verdict :  it  was 
held,  that  the  disposition  was  void  for  uncertainty ;  that  she  died  intestate ; 
and  that  her  husband  was  entitled  to  recover  the  fund  as  her  administrator.* 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Chester  county,  to  remove  the  record  of  an  action  on  the  case, 
originally  brought  by  Charles  McKennan  against  Abraham  Phil- 
lips. The  *plaintiff  died  shortly  after  the  commencement  r+rnn 
of  the  suit,  and  his  executors,  Cromwell  Pearce  and  Joseph  "• 
Bartholomew,  were  substituted. 

The  declaration  was  in  assumpsit  for  money  had  and  received ; 
to  which  the  general  issue  was  pleaded. 

The  cause  came  on  for  trial  before  Darlington  (President),  on  the 
23d  of  September  1825 ;  when  the  jury  found  a  special  verdict  as 
follows : 

"  That  by  certain  articles  of  agreement,  bearing  date  February 

1  I  am  indebted  to  W.  H.  DILLINGHAM,  Esq.,  for  the  report  of  this  and  the 
next  following  case. — REP. 

|| J  In  the  above  case  he  sued  in  his  own  right,  and  the  court  turned  him 
round  to  a  new  action,  to  be  brought  as  administrator^ 
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6th,  A.  D.  1815,  Charles  McKennan  and  Mary  his  wife,  agreed  to 
live  separate  and  apart :  that  in  pursuance  of  the  said  articles  the 
said  Charles  McKennan  paid  to  the  said  Mary  the  sum  of  eight 
hundred  dollars,  on  the  3d  day  of  April,  A.  D.  1815,  for  which  a 
receipt  in  writing  was  given :  that  from  the  date  of  the  said  article 
until  the  death  of  the  said  Mary  they  did  so  live  separate  and  apart; 
and  the  said  Charles  McKennan  contributed  nothing  to  the  support 
of  the  said  Mary :  that  the  said  Mary  McKennan  died  some  time 
in  the  year  1823,  and  before  the  said  Charles  McKennan  :  that 
shortly  before  the  death  of  the  said  Mary,  and  during  her  last 
illness,  she  placed  a  certain  sum  of  money  in  the  hands  of  Abraham 
Phillips,  Esq.,  the  defendant,  in  the  manner  and  for  the  purposes 
stated  in  the  deposition  of  William  Davis,  Esq. :  that  the  money 
paid  the  said  Mary  under  the  said  article  was  placed  out  by  her  on 
interest  during  her  life,  collected  in  a  short  time  before  her  death, 
and  that  the  sum  so  placed  by  her  in  the  hands  of  the  said  Abraham 
Phillips,  Esq.,  was  a  part  of  the  same  money  so  collected  by  her. 
But  whether  or  not  upon  the  whole  matter  aforesaid  by  the  jurors 
aforesaid  in  form  aforesaid  found,  the  said  plaintiffs  are  entitled  to 
recover  of  the  said  defendants,  the  jurors  aforesaid  are  altogether 
ignorant ;  and  therefore  they  pray  the  advice  of  the  court.  And 
if  upon  the  whole  matter,  it  shall  seem  to  the  said  court  that  the 
said  plaintiffs  are  entitled  to  recover  of  the  said  defendants,  then 
the  jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid, 
say,  that  they  so  find  for  the  plaintiffs  .the  sum  of  six  hundred  and 
fifty-one  dollars  damages,  and  six  cents  costs,  £c.  But  if  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  said  court  that  the  said 
plaintiffs  are  not  entitled  to  recover  of  the  said  defendant,  then  the 
jurors  aforesaid  upon  their  oaths  and  affirmations  aforesaid,  say  that 
they  do  find  for  the  defendant." 

The  articles  of  separation  referred  to  in  the  special  verdict,  were 
as  follows: 

"  Articles  of  agreement  made,  concluded  and  agreed  upon,  the 
sixth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen,  between  Charles  McKennan,  of  the  township 
j^r^o-i  of  *Willistown,  in  the  county  of  Chester,  in  the  State  of 
'  Pennsylvania,  of  the  one  part,  and  Mary  his  wife  of  the 
other  part.  The  said  Charles  McKennan  and  the  said  Mary  his 
wife,  after  full  and  mature  deliberation,  have  mutually  agreed  to 
spend  the  rest  and  remainder  of  their  lives  separately  and  apart  from 
each  other.  The  said  Mary  McKennan,  for  the  consideration 
hereinafter  mentioned,  doth  for  herself,  her  heirs,  executors  and 
administrators,  covenant,  promise,  grant  and  agree  to  and  with  the 
said  Charles  McKennan,  his  heirs  and  assigns,  by  these  presents, 
that  she  the  said  Mary  McKennan,  relinquishes  all  manner  of  claim 
to  all  and  every  part  of  the  estate  which  the  said  Charles  McKen- 
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nan  now  possesses  or  may  hereafter  possess  henceforth  forever. 
And  the  said  Mary  further  voluntarily  agrees  to  sign,  seal  and 
deliver,  a  deed  or  deeds  for  all  or  any  part  of  the  said  Charles 
McKennan's  estate  which  he  may  sell.  In  consideration  whereof 
the  said  Charles  McKennau  for  himself,  his  heirs,  executors  and 
administrators,  doth  covenant,  promise,  grant  and  agree  to  and  with 
the  said  Mary  McKennan,  by  these  presents,  that  he  the  said 
Charles  McKennan,  his  heirs,  executors,  administrators,  or  some  of 
them,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
Mary  McKennan,  her  executors,  administrators  or  assigns,  the  sum 
of  eight  hundred  dollars  on  the  first  day  of  April  next ;  also  one 
feather  bed,  one  chaff  bed,  and  bedsteads,  with  the  suitable  bed 
clothes ;  one  table,  one  chair,  one  pot,  one  pail,  one  cupboard  and 
two  pewter  dishes. 

And  for  the  true  performance  of  all  and  every  the  covenants  and 
agreements  aforesaid,  each  of  the  said  parties  bindeth  him  and  her- 
self and  him  and  her  heirs,  executors  and  administrators,  unto  the 
other  in  the  penal  sum  of  five  thousand  dollars  lawful  money  of 
Pennsylvania,  firmly  by  these  presents.  In  witness  whereof,"  &c. 

This  agreement  was  under  seal,  and  was  separately  acknowledged 
by  the  wife. 

The  following  is  a  copy  of  the  receipt  given  by  Mrs.  McKennan: 

"  Received,  April  3d  1815,  from  Charles  McKennan,  eight  hun- 
dred dollars  in  full  of  the  above  agreement." 

The  deposition  of  William  Davis,  referred  to  in  the  special  ver- 
dict, was  as  follows  : 

k<  I  was  one  of  the  arbitrators  in  the  case  of  McKennan  v. 
Dempsey.  I  recollect  'Squire  Phillips  being  examined  there  as  a 
witness.  He  said  there  was  between  $650  and  $750  that  he  had 
received  from  her  (Mary  McKennan)  before  her  death.  I  think  he 
said  he  had  that  much  in  his  hands ;  I  think  he  said  he  had  paid  a 
part  of  the  money  so  received  to  John  Dempsey,  out  of  the  money 
belonging  to  Mary  Kennan."  And  on  his  cross-examination,  fur- 
ther testified  as  follows : — "  He  said  that  she  had  given  him  orders 
what  to  do  with  her  money  :  that  she  had  placed  it  in  his  hands  for 
certain  persons  *whom  she  pointed  out.  He  mentioned  r+K-™ 
what  the  will  was,  or  how  the  will  run  :  and  then  afterwards  *• 
what  the  verbal  will  was,  after  that  will  was  destroyed.  He  stated 
that  the  will  had  been  destroyed  in  her  lifetime,  and  that  she  had 
afterwards  then  given  him  verbal  directions  how  to  dispose  of  it. 
'Squire  Phillips  did  not  claim  any  part  of  the  money  for  himself." 

The  Court  of  Common  Pleas,  after  argument,  gave  judgment  on 
the  special  verdict  for  the  defendant;  whereupon,  this  writ  of  error 
was  taken. 
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Mr.  Sell,  for  the  plaintiffs  in  error. 

All  gifts,  contracts  and  agreements,  between  husband  and  wife, 
are  void,  without  trustees.  In  order  to  create  a  separate  estate, 
the  husband  must  contract  with  third  persons.  Although  there 
are  some  cases  in  chancery  to  support  it,  yet  they  are  so  contra 
dictory  as  not  to  establish  a  rule.  In  equity,  it  is  admitted  that 
the  weight  of  authority  is  in  favor  of  such  gifts.  Shephard  v. 
Shepherd,  7  John.  Ch.  Rep.  57,  supports  gifts  from  a  husband  to 
his  wife.  This  contract  was  void  at  law,  because  it  looked  to  a 
separation,  and  provided  for  a  separation.  The  court  has  never 
compelled  a  husband  to  pay  money  on  an  agreed-for  separation.  1 
Maddock  386-7.  Equity  will  not  carry  into  execution,  articles 
of  separation  between  husband  and  wife.  These  articles  are  not 
mutual.  The  wife  is  not  bound.  1  Maddock  387,  388,  note. 
Lord  Hardwicke  refused  to  carry  into  execution  articles  of  separa- 
tion. The  wife  cannot  contract  as  a  feme  sole.  It  was  said 
there  is  a  difference  between  contracts  executed  and  executory. 
The  reasoning  applies  as  well  to  one  as  to  the  other,  as  here  no 
money  passed  from  the  husband  to  the  wife,  so  as  to  vest  a  pro- 
perty. Admitting,  however,  the  contract  to  be  good,  we  say  that 
the  f  800  was  intended  as  a  fund  for  the  separate  maintenance  of 
the  wife ;  and  in  equity,  a  wife  cannot  dispose  of  such  a  fund. 
Phillips  is  a  mere  trustee  for  the  husband  and  his  representative. 
This  was  not  savings  of  the  wife ;  but  admitting  that  it  was  sav- 
ings, and  she  had  a  separate  estate,  she  has  not  disposed  of  it.  The 
special  verdict  does  not  find  enough  to  show  a  good  donation. 
There  must  be  great  certainty  in  gifts  of  this  kind.  Wells  v. 
Tucker,  3  Binn.  370.  The  husband  is  entitled  either  as  executor 
or  next  of  kin.  6  John.  Rep.  112;  Whitaker  v.  Whitaker,  1  Peere 
Wms.  381 ;  3  Atk.  527.  Administration  is  only  necessary  where 
there  is  a  chose  in  action;  if  he  gets  possession,  it  is  enough. 
Whitaker  v.  Whitaker.  If  he  can  get  the  property  without  suit, 
he  may  keep  it.  Husband  may  recover  from  the  administrators  of 
wife.  Squab  v.  Wynn,  1  Peere  Wms.  382.  The  administrator 
of  the  wife  is  merely  trustee  of  the  husband.  Co.  Lit.,  Butler's 
note,  351,  Note  1.  Phillips  is  executor  de  son  tort,  and  being  so, 
is  a  mere  trustee  of  the  husband. 


*575] 


*Mr.  Dillingham,  for  the  defendant  in  error. 


1.  The  money  claimed  in  this  writ  was  the  separate  pro- 
perty of  Mary  McKennan;  and  as  an  incident  to  such  separate 
property,  she  had  a  right  to  dispose  of  it  as  she  chose. 

2.  She  did,  in  her  lifetime,  make  such  disposition  of  it  as  placed 
it  beyond  the  reach  of  her  husband  or  his  representatives. 

3.  If  the  court  should  be  of  opinion  that  the  facts  of  the  case 
do  not  show  either  a  donatio  inter  vivos,  or  a  donatio  causa 
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still,  being  the  separate  property  of  the  wife,  her  husband  could 
only  claim  it  by  administration ;  and  in  this  case,  he  does  not  sue 
for  it  as  administrator. 

1.  A  married  woman  may,  during  coverture,  hold  separate  pro- 
perty, either  with  or  without  the  intervention  of  trustees,  derived 
either  from  her  husband,  or  from  other  sources,  either  before  or 
after  coverture,  either  during  cohabitation  or  after  separation,  and 
in  a  great  variety  of  ways,  by  gift,  contract  or  sufferance.  Clancy 
on  the  Rights  of  Married  Women,  p.  20,  &c. ;  1  Fonblanque's  Eq. 
94:  2  Roper  on  Husband  and  Wife  152,  &c. ;  Jamison  v.  Brady, 
6  S.  &  R.  466;  Perry  v.  Boileau,  10  Id.  208;  Tyrrel  v.  Hope,  2 
Atk.  558,  561 ;  Reeve's  Dom.  Rel.  162-3 ;  Eastby  v.  Eastby,  23 
Eq.  Cases  Abridged  145;  Gore  v.  Knight,  2  Vernon  535;  Hearl 
v.  Greenbank,  3  Atk.  709;  Fettyplace  v.  Goyer,  1  Vesey,  Jr.  48; 
Stanning  v.  Style,  3  P.  Wms.  337;  Cecil  v.  Juxon,  1  Atk.  278; 
Danvers  v.  Danvers,  2  Vernon  671 ;  cited  with  approbation  by 
Lord  Ellenborough,  in  Roeney  v.  Chambers,  2  East  294;  Colmady 
v.  Colmady,  mentioned  in  St?nning  v.  Style,  3  P.  Wms.  337,  also 
cited  by  Clancy,  p.  58,  and  by  Roper,  as  an  authority.  Ward  v. 
Samner,  Finch's  Chancery  Cases,  p.  56,  a  very  strong  case. 
Morgeg  v.  Hungerford,  2  Equity  Cases  Abridged  156,  in  margin ; 
Fleshward  v.  Jackson,  Tothill  94.  These  cases  go  the  length  of 
establishing  the  right  of  married  women  to  such  separate  property 
acquired  during  cohabitation.  And  beyond  all  doubt,  what  she 
saves  out  of  an  allowance  by  her  husband,  on  separation,  is  her 
separate  estate.  Clancy  59 ;  Bletson  v.  Sawyer,  1  Vernon  244 ; 
Gorges  v.  Chancy,  Tothill  97,  cited  by  Clancy  and  also  by  Lord 
Thurlow.  in  Fettyplace  v.  Gorges,  1  Vesey.,  Jr.  48.  Sir  Paul 
Neale's  case,  said  by  Clancy  at  page  59,  to  be  cited  in  Hubert  v. 
Hubert,  Prec.  Chan.  44;  2  Roper  174;  Gage  v.  Lyster,  1  Br.  P. 
C.  112;  s.  c.  4  Viner's  Ab.  178;  Button  u.  Dutton,  4  Viner's  Ab. 
178;  1  Baron  £  Feme,  X.  pi.  17,  18,  19.  The  cases  to  show  that 
she  may  acquire  such  separate  property  by  the  mere  gift  of  her 
husband,  are:  1  Bacon's  Ab.  tit.  Baron  £  Feme  M.  508;  Clancy 
61,  '2,  '3;  2  Roper  174,  '5,  '6;  130,  144;  Mitchell  v.  Mitchell, 
cited  in  note  Bunbury  207 ;  Lucas  v.  Lucas,  1  Atk.  270 ;  1  Fon- 
blanque's Equity,  note  n,  102,  where  the  subject  is  fully  discussed. 
Graham  v.  Londonderry,  3  Atk.  393  ;  Ex  parte  Elms,  3  Dessausure 
158 ;  Shepherd  v.  Shepherd,  7  John.  Ch.  57 ;  Livingston  u.  Liv- 
ingston, 2  Id.  539;  *Emery  v.  Neigborn,  2  Halsted  142;  r*r7fi 
Nicholas  v.  Palmer,  5  Day  47.  Lord  Alvanley  has  even  *• 
gone  so  far  as  to  enforce  a  contract  for  maintenance,  without  trustees 
on  separation,  in  Garth  v.  Garth,  3  Br.  C.  C.  614,  and  Roper 
thinks  he  is  right,  in  his  2d  vol.  287  to  294,  although  the  decision 
has  been  criticised ;  that  was  where  the  contract  was  executory  ; 
here  it  is  executed. 
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2.  Did  Mary  McKennan  make  a  valid  disposition  of  the  property, 
so  as  to  place  it  beyond  the  reach  of  her  husband,  after  her  death. 
Donatio  inter  vivos,  what?     2  Black.   Com.  441.     Donotia  causa 
mortis.     Toller  234,  '5;  Gordon  150;  Grangiac  v.  Arden,  10  Johns. 
293.     As  to  what  delivery  necessary,  7  Johns.  27,  note ;  Lucas  v. 
Lucas,  I  Atk.  270  ;  Wells  v.  Tucker,  3  Binn.  372,  Yeates's  opinion. 
Perhaps  this  case  is  more  like  Lawson  v.  Lawson,  1  P.  Wms.  441. 

3.  The  husband  could  only  recover  as  administrator.     Purdon's 
Digest  371,  note. 

Mr.  Chauncey,  on  the  same  side,  cited  Buller  N.  P.  182 ; 
Atherly  on  Marriage  Settlements  168  ;  Newland  on  Contracts  115. 

Mr.  Tilghman  replied. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  seems  to  be  settled,  that  chancery  will  not 
execute  an  agreement  between  husband  and  wife  to  live  separate, 
because  that  would  impair  the  marital  rights  of  the  husband  at  the 
common  law,  by  giving  the  wife  a  degree  of  personal  independence, 
which  would  be  inconsistent  with  her  conjugal  duties.  Nothing 
will  be  done  in  furtherance  of  even  a  suspension  of  the  marriage 
contract ;  and  a  bill  to  compel  the  husband  to  permit  the  wife  to 
live  separate,  or  pay  the  stipulated  maintenance,  would  not  be 
entertained.  But  further  than  this,  public  policy  is  not  concerned ; 
the  incidents  of  the  contract  of  marriage  being  by  no  means  so 
sacred.  Here  the  agreement  was  actually  consummated  by  pay- 
ment of  the  maintenance  and  death  of  the  wife ;  and  all  those  con- 
siderations which  would  induce  a  chancellor  to  withhold  his  assist- 
ance where  the  object  is  to  interfere  with  the  direct  obligation  of 
the  marriage  contract,  are  to  be  put  out  of  view  ;  so  that  the  ques- 
tion comes  to  this :  Can  a  wife  acquire  a  separate  property  in 
equity,  by  an  agreement  with  her  husband,  without  the  intervention 
of  trustees  ?  And  a  countless  train  of  authorities  at  once  spring 
up  to  show,  that  she  can.  At  the  death  of  the  wife  then,  the  money 
for  which  this  suit  was  brought  was  her  separate  property,  and  sub- 
ject to  her  disposition  as  a  feme  sole.  And  it  is  contended,  that 
she  did  dispose  of  it  by  a  valid  testamentary  act.  The  jury  have 
found,  that  she  put  it  into  the  hands  of  the  defendant,  with  verbal 
instructions  as  to  the  objects  of  her  bounty ;  but  who  or  what  those 
objects  were  are  not  found ;  and  this  disposition,  which  resembles  a 
5^77-1  nuncupative  will  more  than  *a  donatio  causa  mortis,  is 
'  void  for  uncertainty.  She  therefore  died  intestate. 

The  result  is,  that  the  husband  is  entitled  as  administrator .  and 
might,  had  the  wife  died  possessed,  have  maintained  the  action  in 
his  own  right.  At  her  death,  however,  the  money  was  a  thing  in 
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action,  which  she  could  have  compelled  the  defendant  to  restore 
only  by  a  suit,  and  the  plaintiff  consequently  can  recover  only  in  a 
representative  capacity.  He  has  sued  in  his  own  right,  and  we  are 
therefore  compelled  to  turn  him  round  to  another  action. 

Judgment  affirmed. 

Cited  by  counsel,  4  W.  &  S.  547  :  5  Id.  498  ;  8  Id.  103  ;  2  Barr  68  ;  6  Id. 
349;  7  Id.  413;  12  Harris  328;  10  Casey  84 ;  11  Id.  360;  8  Wright  229; 
4  P.  F.  Smith  113  ;  6  Id.  482  ;  11  Id.  54,  253  ;  [|  17  Id.  72 ;  19  Id.  202  ;  30  Id. 
312,  s.  c.  3  W.  N.  C.  195  ;  1  Norris  59.  || 

Cited  by  the  court  below,  12  Casey  177. 

Cited  by  the  court,  3  Barr  105 ;  6  Id.  66  ;  2  Grant  415  ;  4  Wright  95  ;  11 
Id.  309  ;  4  P.  F.  Smith  17  ;  11  Id.  325,  ||  as  to  the  power  of  a  wife  in  equity 
to  acquire  a  separate  estate :  Vance  ».  Nagle,  20  Smith  180.  ;  II  and  fol- 
lowed, 8  W.  &  S.  433. 


[PHILADELPHIA,  FEB.  2,  1835.] 

Ankrim  against  Woodward  and  Another. 

IN    ERROR. 

1.  In  an  action  of  trover  by  trustees  in  a  domestic  attachment  which  had 
issued  against  A.,  brought  to  recover  from  the  defendant,  who  was  the  father 
of  A.,  certain  goods  contained  in  a  store  which  had  been  kept  by  A. ;  the 
plaintiff  having  proved  that  the  defendant  had  taken  possession  of  the  goods 
after  the  departure  of  A.,  and  proceeded  to  dispose  of  them,  and  having 
examined  a  sister  of  A.  in  support  of  their  case,  it  was  held,  that  the  defend- 
ant  might  ask    her  on   the  cross-examination,  what  conversation   passed 
between  A.  and  his  mother,  shortly  before  the  delivery  of  the  goods  to  the 
defendant,  respecting  the  transfer  or  delivery  of  them  to  the  defendant  for 
the  payment  or  security  of  a  debt  due  from  A.  to  the  defendant. 

2.  Of  the  evidence  required  in  an  action  of  trover,  to  establish  a  con- 
version of  goods. 

3    Of  the  law  of  domestic  attachment. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
*county  of  Chester,  to  remove  the  record  of  an  action  oftro- 
ver  brought  by  John  Woodward,  John  Way  and  George 
Gress,  trustees  under  a  domestic  attachment  of  the  goods,  &c.,  of 
Adam  Jenner  Ankrim,  against  Josiah  Ankrim. 

The  facts  of  the  case  will  be  found  in  the  report  of  an  action  of 
assumpsit  between  the  same  parties,  in  4th  Rawle  345 ;  the  evidence 
in  which  seems  to  have  been  the  same  as  that  given  on  the  trial  of 
this  cause. 

It  may  be  sufficient  to  state  here,  that  the  defendant,  who  was  the 
father  of  Adam  Jenner  Ankrim,  claimed  to  hold  the  goods  in  ques- 
tion under  an  alleged  parol  assignment  or  transfer  of  them,  made 
in  October  1826,  accompanied  by  a  delivery  of  the  key  of  the 
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store  in  which  they  were  deposited ;  the  proceeds  of  the  goods  to 
be  applied  to  the  payment  of  a  debt  due  by  the  son  to  the  father. 
The  attachment  issued  in  September  1827,  and  this  suit  was 
brought  in  September  1830.  On  the  trial  of  the  cause,  the  plain- 
tiffs examined  a  daughter  of  the  defendant  in  support  of  their  claim  ; 
and  on  the  cross-examination,  the  defendant's  counsel  proposed 
to  ask  her  if  there  was  any  conversation  between  Jenrier  Arikriin 
and  her  mother  shortly  before  the  delivery  of  the  goods  to  her 
father,  respecting  the  transfer  or  delivery  of  them  to  her  father  for 
the  payment  or  security  of  a  debt  due  to  him.  This  question  was 
objected  to  by  the  plaintiff's  counsel,  and  rejected  by  the  court,  and 
a  bill  of  exceptions  taken.  After  the  plaintiffs  closed  their  evi- 
dence, the  defendant's  counsel  offered  in  evidence  from  the  records 
of  the  court,  the  interrogatories,  notice  and  answers  of  the  defend- 
ant, taken  and  filed  under  the  domestic  attachment.  This  also  was 
opposed  by  the  plaintiff's  counsel,  and  rejected  by  the  court,  and  an 
exception  was  taken. 

The  defendant's  counsel  submitted  the  following  points,  on  which 
he  requested  the  judge  to  charge  the  jury  : — 

1.  That  there  is  no  provision  nor  principle  of  relation  like  that 
of  the  bankrupt  laws  in  our  laws   of  domestic   attachment.     The 
rights  of  the  trustees  vest  only  from  the  issuing  of  the  writ  of  attach- 
ment ;  and  the  defendant  has  a  legal  right  to  stand  in  the  relation 
to  the  trustees  precisely  as  he  stood  to  his  son  at  the  time  of  the 
issuing  of  the  attachment. 

2.  That  the  trustees  (if  they  can  recover  at  all)  can  recover  only 
for  such  goods  as  remained    in  the    possession  of  the  defendant 
when  the  attachment  issued ;  and  even  if  the  goods  were  delivered 
to  the  defendant  that  he  might  dispose  of  the  same  and  satisfy  Jen- 
ner's  creditors,  the  rule  holds  good. 

3.  That  if  the  defendant  came  into  possession  of  the  goods  by  the 
delivery  of  Jenner,  before  the  issuing  of  the  domestic  attachment, 
the  present  action  cannot  be  maintained. 

*^7Q1        *^'  ^at  *^e  Delivery  °f  tne  key  of  a  warehouse  or  store- 
J   house  in  which  the  goods  are,  with  a  view  to  the  transfer  of 
property  is  a  sufficient  delivery  of  goods,  and  prevents  a  recovery 
in  the  form  of  trover. 

5.  That  the  delivery  of  the  goods  either  directly  or  by  the  de- 
livery of  the  key  of  the  storehouse  in  which  they  are  contained,  with 
a  view  to  the  transfer  of  possession,  that  the  defendant  may  pay 
himself  or  pay  creditors,  puts  a  stop  to  trover  and  bars  the  right  of 
the  plaintiff  to  recover. 

6.  That  the  domestic  attachment  did  not  overreach  any  transac- 
tion which  took  place  before  it  issued  ;  and  therefore,  if  the  father 
were  agent  for  Jenner,  and  as  such  received  the  key  and  took  pos- 
session of  the  goods,  he  had  a  right  of  set-off  against  the  son,  which 
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the  domestic  attachment  did  not  effect,  and  this  action  of  trover  can- 
not be  sustained. 

The  opinion  of  the  court  upon  these  points,  in  the  charge  to  the 
jury,  was  as  follows  : 

1st  and  2d.  The  general  principles  stated  in  the  first  and  second 
points  are  correct,  and  plainly  deducible  from  the  act  of  assembly 
of  the  4th  of  December  1807,  relative  to  domestic  attachments. 
By  that  act,  it  is  provided  that  the  trustees  shall  take  into  their 
possession  all  the  estate  of  the  debtor,  his  books,  vouchers  and 
papers  ;  and  shall  be  deemed  to  be  vested  with  all  the  estate  of 
such  debtor  at  the  time  of  issuing  the  attachment,  and  shall  be 
capable  to  sue  for  and  recover  the  same.  There  generally  elapses 
some  time  between  the  absconding  of  the  debtor  and  the  issuing 
of  process  ;  formerly  it  could  not  be  issued  within  six  days,  and 
in  this  it  appears  that  there  was  a  voluntary  delay  of  about  eleven 
months.  Within  this  period,  it  was  competent  for  the  abscond- 
ing debtor,  his  agent  or  his  shopkeeper,  to  sell  and  dispose  of 
the  goods  ;  and  although  under  a  commission  of  bankruptcy,  the 
assignees  would  be  entitled  to  overreach  all  transactions  subse- 
quent to  the  act  of  bankruptcy,  yet  the  trustees  under  a  domes- 
tic attachment  are  only  entitled  to  the  estate  and  effects  of  the 
debtor  at  the  time  of  issuing  the  attachment.  If  therefore, 
the  defendant,  Josiah  Ankrim,  as  agent  for  or  under  the  authority 
of  the  debtor,  had  sold  any  of  those  goods  between  the  time  of  his 
absconding  and  the  issuing  of  the  domestic  attachment,  the  moneys 
for  which  the  goods  were  so  sold  cannot  be  recovered  in  this 
action  of  trover.  But  if  at  the  time  of  issuing  the  attachment 
(September  10,1827),  any  of  the  goods  of  A.  Jenner  Ankrim  were 
still  in  the  hands  of  the  defendant,  then  damages  for  their  con- 
version may  be  recovered  in  this  action  ;  and  so  far  as  regards  this 
action  of  trover,  the  defendant  stands  in  the  same  relation  to  the 
trustees  as  he  did  to  the  absconding  debtor  at  the  time  of  issuing 
the  attachment. 

*3.  The  third  point  is  untenable;  it  is  not  the  manner 
of  obtaining  the  possession  of  the  goods  which  is  so  mate- 
rial ;  but  the  gist  of  this  action  is  the  conversion  of  the  goods  of 
the  plaintiff  to  the  defendant's  own  use ;  therefore,  trover  may  be 
maintained,  although  the  defendant  came  to  the  possession  of  the 
goods  by  the  delivery  of  Jenner,  or  even  of  the  plaintiffs  them- 
selves, if  he  afterwards  converted  them  to  his  own  use. 

4th  and  5th.  A  man  in  failing  circumstances  has  a  right  to  sell, 
convey  or  transfer  to  one  or  more  of  his  creditors,  the  whole  or  a 
portion  of  his  property  in  payment  of  his  debt,  and  thus  prefer 
one  creditor  to  the  exclusion  of  all  the  rest ;  but  this  must  be  a 
bona  fide  transaction,  a  contract  between  the  parties  well  proved 
and  accompanied  with  an  open,  notorious  and  exclusive  possession; 
which  possession  may  be  delivered  of  goods  by  the  delivery  of  the 
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key  of  the  warehouse  or  storehouse  in  which  they  are  contained,  or 
of  the  goods  themselves.  But  inasmuch  as  such  a  contract,  unac- 
companied by  delivery  and  change  of  possession,  would  be  unavail- 
able against  other  creditors,  so  a  delivery  and  change  of  possession, 
without  a  contract  or  sale,  would  be  equally  so.  And  the  delivery 
of  the  goods  or  of  the  key  of  the  store  by  A.  Jenner  Ankrim,  to 
his  sister,  to  be  delivered  to  his  father,  with  a  view  to  a  transfer 
of  the  property  or  of  possession,  that  the  father  might  pay  himself 
or  pay  creditors,  does  not  change  the  property  of  the  goods  with- 
out a  sale  or  a  bargain,  whatever  might  have  been  the  debtor's 
future  intentions,  whatever  he  might  have  done  with  a  view  to  such 
transfer.  Therefore,  if  the  goods  were  not  actually  sold  and  trans- 
ferred to  the  defendant,  and  any  of  them  were  still  in  his  posses- 
sion at  the  issuing  of  the  domestic  attachment,  the  plaintiff  may 
recover,  in  this  action,  damages  for  the  conversion  of  the  goods  so 
remaining. 

6th.  It  has  been  already  stated  that  the  domestic  attachment 
did  not  overreach  any  transaction  which  took  place  before  it  issued, 
but  as  to  any  supposed  right  of  set-off  in  the  father  against  the 
son,  and  whether  it  was  affected  by  the  domestic  attachment,  are 
questions  that  do  not  rise  in  this  action,  for  no  set-off  has  been 
pretended  or  attempted  here ;  and  it  is  again  repeated  in  answer  to 
the  last  part  of  the  proposition,  that  this  action  of  trover  may  be 
sustained  for  such  of  the  goods  of  A.  Jenner  Ankrim  as  may  be 
proved  to  the  satisfaction  of  the  jury  to  have  been  in  the  hands  of 
the  defendant  at  the  time  of  issuing  the  attachment. 

The  defendants'  counsel  then  further  requested  the  court  to 
charge  upon  the  following  points : 

1.  That  it  was  incumbent  on  the  plaintiffs  to  show  that  they  had 
either  an  absolute  or  special  property  in  the  goods  which  are  the 
subject  of  the  action,  at  the  time  when  the  goods  came  into  the 
possession  of  the  defendant,  who  has  converted  them ;  and  as  they 
have  failed  to  do  this,  the  action  cannot  be  supported. 
*e  0-1-1  *2.  That  it  was  incumbent  on  the  plaintiffs  to  show  that 
-"  the  defendant  had  been  guilty  of  a  wrongful  conversion, 
which  they  have  failed  to  do,  and  the  action  cannot  be  supported. 

3.  That  it  was  incumbent  on  the  plaintiffs  to  show  a  wrongful 
conversion  by  the  defendant,  after  the  plaintiffs  became  legally 
entitled  to  demand;  or  otherwise  a  demand  on  the  part  of  the 
plaintiffs  and  a  refusal  on  the  part  of  the  defendant ;  neither  of 
which  they  have  dope,  and  the  action  therefore  has  not  been  sus- 
tained. 

Upon  which  points  the  court  charged  as  follows: 

1.  The  court  are  of  opinion  that  this  action  of  trover  may  be 
sustained,  notwithstanding  the  plaintiffs  (the  trustees  in  the  domes- 
tic attachment)  had  neither  an  absolute  nor  special  property  in  the 
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goods  before  the  attachment  issued,  nor  until  their  appointment; 
and  though  the  goods  came  into  the  possession  of  the  defendant 
previous  to  their  right  accruing.  If  the  plaintiffs  show  that  they 
had  possession  or  the  immediate  right  of  possession  at  the  time  of 
the  conversion  of  the  goods  of  the  defendant,  it  is  sufficient. 

2  and  3.  Conversion  is  the  gist  of  this  action  ;  and  the  manner 
in  which  the  goods  came  into  the  hands  of  the  defendant  is  only 
inducement.  The  proof  of  a  conversion  is  either  direct  or  pre- 
sumptive, the  latter  species,  viz.,  evidence  of  a  demand  of  the 
goods  by  the  plaintiff,  and  a  refusal  to  deliver  them  by  the  defend- 
ant has  not  been  given  here ;  but  the  plaintiffs  rely  on  direct  evi- 
dence of  a  conversion,  and  have  adduced  legal  evidence  of  that 
fact  for  the  consideration  of  the  jury.  They  have  produced  evi- 
dence that  the  defendant  took  exclusive  possession  of  the  whole 
store,  dealt  with  it  as  his  own,  sold  and  continued  to  sell  the  goods, 
removed  them  to  his  dwelling,  and  continued  to  use  them  as  his 
own,  up  to  the  time  when  the  plaintiffs'  right  of  action  accrued, 
and  still  claimed  them  as  his ;  thus  preventing  the  plaintiffs,  the 
trustees,  from  obtaining  possession  of  that  portion  which  remained 
unsold. 

The  jury  found  for  the  plaintiffs,  with  $675  damages ;  upon 
which  the  defendant  took  a  writ  of  error,  and  assigned  for  error : 

1.  The  rejection  of  the  evidence  above  mentioned. 

2.  The  charge  of  the  court  upon  the  points  proposed  by  the 
defendant's  counsel. 

Mr.  Dillingham,  for  the  plaintiff  in  error. 

1.  The  court  erred  in  refusing  to  allow  the  question  proposed  to 
be  put  to  Delia  Ankrim. 

This  point  was  settled  by  the  decision  of  this  court  in  Ankrim  v. 
Woodward,  4  Rawle  345. 

*2.  The  court  ought  to  have  allowed  the  answer  of  the  r*ro;> 
defendants  to  the  interrogatories  in  the  attachment  to  be  *• 
read.  Part  of  the  proceedings  had  been  given  in  evidence,  and 
the  defendant  was  entitled  to  have  the  whole  read.  Act  of  4th 
December  1807,  §  9 ;  2  Stark.  Evid.  182 ;  Newman  v.  Bradley,  1 
Dall.  240;  Farrel  v.  McClean,  Id.  392;  Gordon  v.  Preston,  1 
Watts  385. 

3.  The  charge  of  the  court  was  erroneous.     1.  The  evidence 
proved  a  sale  or  pledge  of  the  goods  by  the  son  to  the  father  in 
payment  of  or  security  for  a  debt,  accompanied  with  the  delivery 
of  possession.     The  contract  was  a  legal  one ;  and  there  is  no  rule 
of  law  which   requires   that   it  should  be  evidenced  by  a  writing. 
There  was  a  sufficient  consideration  for  the  transfer  of  the  property 
since  the  indebtedness  of  the  son  to  the  father  was  indisputable. 
And  there  was  a  sufficient  delivery.     The  contract  therefore  was 
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valid.  Pothier  on  Oblig.  (bj  Evans)  3,  4,  5.  If  not  a  sale,  there 
was  at  all  events  a  pledge  of  the  goods  to  the  defendant,  which 
gave  him  a  lien.  In  trover,  any  ground  of  defence  which  proves 
that  the  conversion  is  lawful,  may  be  given  in  evidence.  3  Selw. 
N.  P.  1160;  1  Chitty  PL  490;  Kennedy  v.  Strong,  10  Johns. 
R.  300;  3  Starkie's  Evid.  1404-5;  Jarvis  v.  Rogers,  2  P.  & 
W.  48  ;  13  Mass.  Rep.  105 ;  Stoughton  v.  Rappalo,  3  S.  &  R. 
563.  2.  There  being  no  allegation  of  a  tortious  taking  here,  and 
uncontradicted  evidence  of  a  delivery  of  the  goods  to  the  defendant, 
all  the  authorities  require  proof  of  demand  and  refusal  to  sustain 
this  action.  2  Saunders  47,  a,  note  1  ;  Binen  v.  Roe,  1  Sid.  264 ; 
Baldwin  v.  Cole,  6  Mod.  212,  per  Holt,  C.  J.;  Buller's  N.  P.  44; 
3  Starkie  Evid.  1496,  1500 ;  3  Selw.  N.  P.  1175 ;  Nixon  v.  Jen- 
kins, 2  H.  Blackst.  135;  Mulgrave  v.  Ogden,  Cro.  Eliz.  219; 
Richards  v.  Atkyns,  1  Strange  596 ;  Bristol  v.  Bort,  7  Johns.  Rep. 
257,  note  b ;  Jones  v.  Fort,  9  Barn.  &  Cress.  762 ;  s.  c.  17  E.  C. 
L.  R.  493 ;  English  t>.  Christie,  2  Stark.  N.  P.  R.  30 ;  s.  c.  E.  C. 
L.  R.  230 ;  Barton  v.  White,  1  liar.  &  Johns.  579 ;  1  M'Cord's 
Rep.  213,  428  ;  1  Comyn's  Dig.  239 ;  6  Bac.  Abr.  706,  680. 

Mr.  Sell  and    Mr.  Tilghman,  contra,  (whose  argument  the  re- 
orter  regrets  he  was  unable  to  obtain). 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  in  this  case  presents  the  same 
question  of  evidence  that  was  decided  by  this  court  in  another 
action  arising  out  of  the  same  transaction  between  these  parties,  4 
Rawle  345.  For  the  reasons  given  in  that  case,  we  consider  the 
exception  involved  in  this  first  error  valid;  and  that  the  judgment 
of  the  court  below  must  be  reversed  on  account  of  it  alone. 
*"8m  *For  although  there  are  other  errors  assigned,  taking  ex- 
-"  ception  to  answers  of  the  court  given  to  certain  propositions 
submitted  by  the  counsel  of  the  plaintiff  in  error  to  the  court,  for 
their  direction  to  the  jury,  yet  not  having  as  we  believe  all  the 
evidence  before  us,  that  was  given  on  the  trial  of  the  cause,  it  is 
not  easy  to  see  how  far,  or  whether  the  propositions  submitted  by 
the  counsel  of  the  plaintiff  in  error,  had  any  direct  bearing  on  the 
cause  as  presented  by  the  evidence  to  the  jury.  It  might  therefore 
be  unsafe  as  well  as  unfair  to  reverse,  because  the  reply  of  the 
court  to  those  propositions  may  not  be  strictly  correct  in  the  ab- 
stract, or  in  cases  to  which  they  would  be  properly  applicable. 
Causes  which  involve  but  one  or  two  questions  of  fact  at  most,  and 
not  more  of  law,  are  sometimes  split  up  by  counsel  into  a  dozen  or 
more ;  and  frequently  questions  raised  and  presented  to  the  court 
for  their  direction  to  the  jury  in  respect  to  them,  that  are  not  war- 
ranted by  the  evidence  adduced  in  the  cause.  And  from  what  I 
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can  discover  of  this  case,  by  means  of  the  evidence  laid  before  us, 
I  am  strongly  inclined  to  believe  that  something  of  the  kind  was 
done  in  it.  Such  a  course  is  certainly  wrong,  because  it  is  calcu- 
late to  perplex  and  confuse  both  court  and  jury,  instead  of  being 
suited  to  obtain  from  the  court  such  instruction  to  the  jury  as  will 
enable  them  to  comprehend  more  fully  the  merits  of  the  case,  and 
to  understand  the  rules  and  principles  by  which  it  ought  to  be 
decided,  as  they  may  happen  to  find  the  facts. 

So  far  as  I  can  discover  the  matters  in  variance  here  from  the 
evidence,  the  questions  of  fact  to  be  settled  on  the  trial  could 
not  have  been  numerous ;  nor  yet  the  questions  of  law  very 
difficult. 

As  to  the  questions  of  fact,  they  seem  to  have  been,  first,  Did 
the  goods  belong  to  the  son  ?  That  they  did,  was  not  denied,  but 
admitted. 

Second.  Was  the  son  indebted  to  the  father  at  the  time  the 
father  obtained  possession  of  the  goods ;  and  if  he  was,  to  what 
amount  ?  This  perhaps  is  the  most  important  as  well  as  the  most 
difficult  question  involved  in  the  case,  and  being  purely  one  of  fact, 
was  exclusively  for  the  decision  of  the  jury. 

Third.  If  the  son  was  indebted  to  the  father,  did  he  then  deliver 
the  goods  to  the  father  to  enable  him  to  pay  himself  by  means 
of  making  a  sale  thereof?  In  regard  to  this  question  there  can  be 
no  difficulty  as  I  apprehend :  for  if  the  son  was  really  indebted  to 
the  father  as  testified  to  by  the  son,  it  appears  most  clearly  and 
distinctly  from  the  testimony,  that  the  goods  were  delivered  to  the 
father  for  the  specific  purpose  of  selling  and  paying  himself  out  of 
the  proceeds  thereof. 

If  the  jury  should  respond  in  the  affirmative  to  these  several 
questions  of  fact,  it  is  very  clear  then  that  the  plaintiff  in  error 
acquired  by  the  delivery  of  the  goods,  a  special  property  therein, 
which  neither  the  son,  nor  those  claiming  subsequently  under  him, 
can  divest  the  *father  of,  without  first  paying  or  tendering 
to  him  the  amount  or  balance  of  the  debt  owing  to  him  by 
the  son. 

But  still,  notwithstanding  the  jury  should  find  that  the  son  was 
indebted  to  the  father  at  the  time  the  latter  received  the  goods,  yet 
if  they  should  also  think  that  the  father  had  been  fully  satisfied  the 
amount  of  all  that  the  son  justly  owed  him  anterior  to  suing  out 
the  writ  of  domestic  attachment,  either  from  sales  made  of  the 
goods,  or  from  debts  collected,  owing  to  the  son  on  his  books,  or 
from  both,  then  the  legitimate  object  or  purpose  of  delivering  the 
goods  to  the  father,  so  far  as  he  had  an  interest  in  them  being 
fully  satisfied,  his  authority  to  sell  the  residue  thereof  after  that, 
could  not  be  considered  as  coupled  with  an  interest  and  irrevocable, 
but  of  a  mere  naked  character,  and  liable  to  be  revoked  by  the  son 
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or  those  claiming  under  him.  And  if  such  were  the  state  of  things 
at  the  time  the  writ  of  domestic  attachment  was  served  on  the 
father,  the  service  of  the  writ  was  equivalent  to  a  revocation  of  his 
authority  to  sell,  and  his  selling  any  portion  of  the  goods  after 
that,  and  before  the  commencement  of  this  suit,  if  he  did  so,  would 
be  such  a  conversion  of  the  goods  so  sold,  as  would  entitle  the 
plaintiffs  below  to  a  recovery  of  their  value  in  this  action. 

So  if  the  jury  should  be  of  opinion  that  no  such  debt  was  owing 
by  the  son  to  the  father  as  is  alleged,  and  that  the  goods  were 
placed  in  his  hands  to  sell  for  the  benefit  of  the  son,  or  for  the 
purpose  of  defrauding  the  creditors  of  the  son,  the  service  of  the 
writ  of  domestic  attachment  would  be  equivalent  to  a  countermand 
of  all  authority  from  the  son  to  the  father  to  sell  the  goods  ;  and 
his  selling  them  afterwards  and  before  the  commencement  of  this 
action,  would  be  a  conversion  of  the  goods  so  sold.  But  without 
proof  of  the  goods  being  so  sold,  or  of  their  being  used  or  disposed 
of  by  the  father,  after  the  service  of  the  writ  of  domestic  attach- 
ment and  before  the  commencement  of  this  action,  in  some  way  for 
his  own  benefit  or  that  of  others,  I  do  not  see  how,  seeing  the 
father  came  by  the  possession  of  the  goods  lawfully,  this  suit  can 
be  maintained  without  proof  being  made  of  a  demand  and  refusal 
before  instituting  it,  which  if  done  would  be  evidence  for  the  jury, 
from  which  they  ought  to  infer  a  conversion  of  all  the  goods 
remaining  unsold  at  the  time  of  the  service  of  the  writ  of  domestic 
attachment.  The  judgment  is  reversed ;  and  a  venire  de  novo 
awarded. 

Judgment  reversed ;  and  a  venire  do  novo  awarded. 
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Hall  against  The  Bank  of  the  United  States.1 
Newton  against  the  Same. 
Eldridge  against  the  Same. 
Thayer  against  the  Same. 
Rogers  against  the  Same. 
Lockhart  against  the  Same. 
Brown  against  the  Same. 

1.  The  resolution  of  the  legislature  of  Pennsylvania,  passed  on  the  3d  of 
April  1840,  which  declares  that  any  person  may  proceed  to  recover  from  any 
of  the  banks  of  the  commonwealth,  its  liabilities,  &c.,  "  according  to  the 
common  law  in  force  in  this  commonwealth,  and  not  otherwise,"  does  not 
prevent  judgment  being  obtained  against  a  bank  for  want  of  an  affidavit  of 
defence  under  the  act  of  1835,  in  an  action  against  such  bank  upon  its  notes, 
whether  payable  to  bearer  or  order. 

2.  In  actions  against  the  Bank  of  the  United  States,  upon  bank  notes 
payable  to  bearer,  |j  at  no  fixed  date,||  it  was  held,  that  the  plaintiff  was 
entitled  to  judgment  for  the  principal,  with  interest  at  the  rate  of  twelve  per 
cent,  per  annum,  to  be  computed  from  the  commencement  of  the  suit,  and 
not  otherwise ;  although  in  certain  statements  filed  with  the  copies  of  the 
notes  the  plaintiffs  averred  that  demand  had  been  made  at  an  earlier  day." 

3.  In  actions  against  the  same  bank  upon  notes  payable  at  days  subsequent 
to  the  date,  it  was  held,  that  the  plaintiffs  were  entitled  to  interest  at  the 
rate  of  six  per  cent,  per  annum,  to  be  computed  from  the  days  at  which  the 
notes  respectively  became  due. 

4.  In  an  action  against  a  bank  upon  its  notes  payable  to  order,  the  fees 
for  notarial  protests  may  be  recovered  :    secus  as  to  notes  payable  to  bearer. 

1  These  cases  are  published  by  request ;  and  it  is  believed  will  be  accept- 
able to  the  profession  generally. 

*  ||  In  addition  to  the  points  stated  in  the  syllabus,  the  following  are 
noticed  in  the  opinions,  viz. : 

By  the  established  practice  under  the  act  of  1835,  the  District  Court 
allowed  a  plaintiff  in  a  suit  on  a  promissory  note,  <fcc.,  who  was  entitled  to 
judgment,  to  recover  the  amount  of  the  instrument,  with  lawful  interest, 
from  the  time  when  the  paper,  according  to  its  face,  became  due.  The  court 
assumes,  in  relation  to  promissory  notes,  &c.,  that  to  be  established  as  to 
demand  and  notice,  which  is  essential  to  the  plaintiff's  title,  unless  there  is 
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THESE  were  actions  on  the  case,  instituted  in  the  District  Court 
*^8fi1  *^or  ^e  c^y  an(^  countv  °f  Philadelphia,  to  March,  June  and 
J  September  terms  1840 ;  some  on  promissory  notes  of  the  defend- 
ants payable  to  bearer  at  no  fixed  date,  commonly  called  bank  notes ; 
others  on  post  notes  payable  at  certain  periods  after  date  ;  a  few  of 
which  were  payable  to  bearer,  but  the  greater  portion  to  order,  and 
endorsed  by  the  payee.  Others  of  the  actions  were  upon  the  bank 
notes  and  post  notes,  both  in  the  same  suit. 

The  notes  were  in  the  following  form  : 

Bank  notes  for  $1000,  and  $500. 

"  The  Bank  of  the  United  States  will  pay  one  thousand  dollars 
to  the  bearer.     Philadelphia,  January  1,  1840. 
For  J.  COWPERTHWAIT,  Cashier. 

S.  MASON.        For  J.  DUNLAP,  President. 

G.  W.  FAIRMAN." 

Bank  notes  for  $100,  and  less  amount. 

"  The  Bank  of  the  United  States  promises  to  pay  one  hundred 
dollars  to  the  bearer.     Philadelphia,  March  1,  1837. 
For  S.  JAUDON,  Cashier.          For  N.  BIDDLE,  President. 
S.  MASON.  G.  W.  FAIRMAN." 

Post  note  payable  to  bearer. 

"Philadelphia,  June  1,  1837. 

"  Ten  days  after  date  the  Bank  of  the  United  States  will  pay 
twenty  dollars  to  John  Ross  or  bearer. 

For  S.  JAUDON,  Cashier.  For  K  BIDDLE,  President." 

S.  MASON.  G.  W.  FAIRMAN." 

Or  thus : 

"  Ten  days  after  date  I  promise  to  pay  to  John  Ross  or  bearer, 
one  hundred  dollars,  value  received,  for  the  President,  Directors, 
and  Company  of  the  Bank  of  the  United  States. 
J.  COWPERTHWAIT,  Cashier.  N.  BIDDLE,  President. 

September  1,  1838." 

a  denial  in  the  affidavit  of  defence.  The  principle  being,  that  everything 
essential  to  warrant  a  judgment  on  such  note,  &c.,  under  the  act,  that  is  not 
denied  by  the  affidavit  of  defence,  is  considered  confessed,  otherwise  the  act 
would  be  nugatory. 

The  statements  referred  to  in  the  above  syllabus,  "  cannot  be  recognised 
by  the  court  as  parts  of  the  instruments  on  which  judgment  is  given," 
[but  Jones,  J.,  suggests  *608,  that  facts  alleged  in  a  declaration,  if  filed 
might  be  considered  to  be  confessed,  if  not  denied  in  the  affidavit],  these 
statements  being  entirely  dissimilar  to  statements  abridging  the  demand. 

The  court  refused  an  application  of  the  defendant  for  an  order  on  the 
plaintiff,  before  entering  judgment,  to  deposit  the  notes  in  a  place  of  safe 
custody,  under  the  direction  of  the  court.  [Affirmed,  Bank  v.  Thayer,  2 
W.  &  S.  443,  suggesting  a  control  of  the  execution,  so  as  to  protect  the 
defendant.]  |j 
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Post  note  payable  to  order. 
$2000.  Philadelphia,  June  15th,  1839. 

Twelve  months  after  date  the  Bank  of  the  United  States  promises 
to  pay  S.  Mason,  or  order,  two  thousand  dollars. 
J.  COWPERTHWAIT,  Cashier. 

(Signed)  T.  DUNLAP,  President. 

(Endorsed)        S.  MASON." 

In  the  case  of  Hall  v.  The  Bank  of  the  U.  States,  the  plaintiff 
filed  in  the  prothonotary's  office  a  writing  in  the  following  words : 

"  Samuel  Hall  t>.  The  Bank  of  the  United  States,  District  Court, 
March  term,  1840,  No.  1574. — The  within  copies  of  eighteen  notes 
of  $1000  each,  and  three  copies  of  notes  of  $100  each,  amounting 
^altogether  to  the  sum  of  $18,300,  are  copies  of  the  several 
notes  of  the  defendants,  upon  which  the  above  action  is 
founded ;  all  of  which  were  presented  and  protested  for  non-pay- 
ment on  the  30th  day  April  1840,  payment  having  been  refused  at 
the  bank." 

Annexed  were  copies  of  twenty-one  bank  notes  of  the  respective 
denominations  above  mentioned. 

In  the  case  of  Newton,  the  plaintiff  filed  in  the  prothonotary's 
office  a  writing,  signed  by  the  plaintiffs  attorney,  and  entitled  in 
the  cause  in  these  words : 

"  The  within  copies  of  ten  notes  of  the  defendants,  marked,  to 
wit:  nine  of  $1000  each,  and  one  of  $500,  amounting  altogether 
to  the  sum  of  $9500,  which  were  presented  on  the  6th  of  January 
1840,  at  the  bank,  and  payment  refused,  and  said  refusal  marked 
upon  said  notes  by  A.  Lardner,  Esq.,  acting  cashier,  are  the  copies 
of  the  several  notes  upon  which  the  above  action  is  founded." 

The  copies  annexed  to  and  referred  to  in  this  writing,  were  of 
notes  of  the  respective  amounts  therein  mentioned,  similar  in  form 
to  the  note  for  $1000,  of  which  a  copy  is  inserted  above ;  except 
that  across  the  face  of  each  note,  as  set  forth  in  the  copy,  were 
written  the  words,  "Marked,  Jan.  6,  '40,  A.  L.,  A.  Cash." 

In  the  case  of  Eldridge,  the  plaintiff  filed  in  the  prothonotary's 
office,  a  copy  of  nine  post  notes  of  the  defendants,  each  for  $100, 
payable  to  bearer  ten  days  after  date. 

In  the  suits  brought  by  J.  E.  Thayer,  and  N.  Thayer,  Jr.,  which 
were  fourteen  in  number,  copies  of  post  notes  and  bank  notes  were 
filed.  In  some  of  the  cases  it  was  alleged  by  writing  filed  that  the 
notes  were  presented  at  the  banking  house  at  a  certain  day,  and 
were  refused  payment,  and  duly  protested. 

In  the  case  of  Rogers,  the  plaintiff  filed  a  writing  signed  by  his 
attorney,  and  entitled  in  the  cause  in  these  words : 
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"This  action  was  instituted  to  recover  the  amount  of  certain  bank 
notes  of  the  defendants,  to  wit,  $10,800. 

Interest  on  $10,800,  at  the  rate  of  12  per  cent,  a  year,  from  the 
3d  day  of  March,  A.  D.  1840,  until  the  same  is  paid. 

Costs  of  protest  of  the  said  notes,  $41.12. 

Interest  on  $41.12,  from  March  3,  1840. 

The  said  notes  were,  on  the  said  3d  of  March  1840,  held  by,  and 
the  property  of  the  plaintiff,  and  have  since  remained  in  his  posses- 
sion, and  continued  to  be  his  property.  Copies  of  the  protest  of 
the  same,  the  notary's  receipt  for  his  fees,  and  the  bank  notes  afore- 
said are  hereto  annexed." 

Annexed  was  an  abstract  of  one  hundred  and  eleven  bank  notes, 

*ron-i    *one  hundred  and  seven  for  $100  each,  payable  to  bearer, 

J  on  demand;  two  of  $20  each  ;  one  of  $10,  and  one  of  $50 

— at  the  foot  of  which  was  the  copy  of  a  notary's  protest  and 

receipt. 

In  the  case  of  Lockhart,  the  plaintiff  filed  a  writing  signed  by 
his  attorney,  and  entitled  in  the  cause  in  the  following  words : 

"  Copy  of  promissory  notes,  alias  bank  notes,  on  which  this  suit 
or  action  is  brought." 

(Then  follows  a  copy  of  six  bank  notes  payable  to  bearer,  each 
for  $1000.) 

"  N.  B.  The  above-mentioned  and  copied  notes  were  duly  pre- 
sented to  and  at  the  said  bank  during  banking  hours  on  the  25th 
day  of  January  1840,  and  demand  of  payment  thereof  was  then  and 
there  made  of  the  said  bank,  and  of  the  proper  officer  thereof,  and 
the  said  bank  and  its  proper  officer  did  then  and  there  neglect 
and  refuse  to  pay  each  and  every  of  the  said  notes,  and  the  plaintiff 
(the  holder  thereof)  doth  therefore  claim  in  addition  to  the  amount 
specified  in  the  said  notes,  interest  thereon  at  the  rate  of  twelve  per 
cent,  a  year  from  the  said  25th  of  January  1840,  until  the  said  notes 
or  a  judgment  which  may  be  entered  thereon  in  this  suit,  shall  be 
fully  paid  and  satisfied." 

In  the  case  of  Brown,  the  plaintiffs  filed  a  writing  purporting  to 
be  a  copy  of  four  post  notes,  two  of  them  for  $3000  each,  and  the 
other  two  for  $2000  each — each  note  dated  the  14th  of  June  1839, 
and  payable  on  the  18th  of  July  1840,  to  J.  Summerville,  cashier, 
or  order,  and  by  him  endorsed  to  the  order  of  the  plaintiff,  and 
another,  by  whom  they  were  endorsed  in  blank. 

At  the  foot  of  which  copies  was  written  : 

"  The  foregoing  are  copies  of  the  notes  of  the  defendants,  upon 
which  this  action  is  founded." 

Affidavits  of  defence  were  filed  in  all  these  cases. 

The  following  is  a  copy  of  the  affidavit  in  cases  which  were  in 
whole  or  in  part  on  bank  notes  of  the  forms  above  stated : 

"  Alexander  Lardner,  acting  cashier  of  the  bank  of  the  United 
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States,  being  duly  sworn,  says  that  defendants  have  a  defence  to 
the  plaintiffs  demand  for  interest ;  the  nature  and  character  of 
which  are,  that  interest  is  in  no  case  chargeable  against  them  at  a 
higher  rate  than  six  per  cent,  per  annum ;  nor  at  that  rate,  except 
from  the  time  when  the  paper  sued  on,  according  to  what  appears 
upon  its  face,  became  due  and  payable,  and  that  if  any  extrinsic 
matter  be  relied  on  therefor,  the  same,  if  true,  should  be  duly 
proved  hereafter,  and  is  not  to  be  assumed  upon  any  application 
for  judgment  for  want  of  an  affidavit  of  defence.  Also,  that  the 
fees  and  charges  for  notarial  protests,  if  claimed,  are  not  recover- 
able. That  *upon  their  notes  payable  to  bearer  on  demand,  r*coq 
there  can  be  no  judgment  against  the  defendants  for  want  of  *• 
an  affidavit  of  defence  for  more  than  the  principal,  without  any 
interest  for  the  time  before  suit  brought.  In  regard  to  all  the  notes 
sued  on,  they  object  to  judgment  being  entered  for  any  amount 
without  the  production  by  plaintiff  of  the  said  notes  at  the  time  of 
moving  therefor,  and  the  deposit  of  them  in  a  place  of  safe  custody 
under  the  direction  of  the  court." 

The  following  is  a  copy  of  the  affidavit  in  certain  of  the  cases  in 
which  the  plaintiff's  claim  was  exclusively  on  post  notes : 

"  Alexander  Lardner,  cashier  of  defendants,  on  his  oath  says, 
that  they  have  a  defence  to  the  demand  of  the  plaintiff,  if  he  should 
make  any  demand  for  interest  beyond  the  rate  of  six  per  cent,  per 
annum,  in  this,  that  they  are  not  liable  for  any  such  excess  of 
interest  beyond  six  per  cent.,  and  they  suggest,  that  the  case  is  not 
for  any  purpose  within  the  provisions  of  the  act  of  the  legislature 
establishing  this  court,  or  supplements  thereto,  on  the  subject  of 
judgments  for  want  of  an  affidavit  of  defence,  because  the  operation 
of  said  acts  as  regards  the  notes  of  the  defendants,  is  repealed  or 
suspended  until  the  15th  day  of  January  next." 

The  following  affidavit  was  made  in  certain  other  cases,  where  the 
plaintiff's  claim  was  exclusively  on  post  notes : 

'•  Alexander  Lardner,  second  assistant  cashier  of  the  Bank  of  the 
United  States,  and  their  agent  duly  authorized  in  this  behalf,  being 
duly  sworn,  says  that  the  defendants  have  a  defence  to  the  plaintiffs 
demand  for  interest  and  charges  of  protest  (if  said  charges  be  claimed) 
on  the  notes  on  which  this  suit  is  brought;  the  nature  and  character 
of  which  are  that  interest  is  not  by  law  chargeable  against  them  at 
any  higher  rate  than  six  per  cent,  per  annum,  nor  at  that  rate 
except  from  the  time  when  said  notes  according  to  their  tenor  and 
effect  became  due  and  payable ;  and  that  said  charges  of  protest  are 
not  recoverable  or  rightly  incurred.  In  regard  to  all  the  notes  sued 
on,  they  object  to  judgment  being  entered  for  any  amount  without 
the  production  of  said  notes  by  plaintiff  at  the  time  of  moving  there- 
for, and  the  deposit  of  them  in  a  place  of  safe  custody  under  the 
direction  of  the  court." 
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In  the  case  of  Rogers  v.  The  Bank  of  the  United  States,  the  fol- 
lowing affidavit  was  filed  : 

"  Alexander  Lardner,  second  assistant  cashier  of  the  Bank  of  the 
United  States  and  their  agent  duly  authorized  in  this  behalf,  being 
duly  sworn,  says,  that  the  defendants  have  a  defence  to  plaintiff's 
demand  for  interest  and  for  charges  of  notarial  protest  (if  any  such 
charges  be  claimed) ;  the  nature  and  character  of  which  defence  as 
to  the  interest,  is  that  interest  is  in  no  case  chargeable  against  the 
defendants  at  a  higher  rate  than  six  per  cent,  per  annum  :  that  upon 
*"Q01  *^e  notes  8ue^  on?  there  cannot  in  any  event  be  a  judgment 
-1  against  the  defendants  for  want  of  an  affidavit  of  defence  for 
more  than  the  principal  of  said  note,  without  any  interest  for  the 
time  before  suit  brought,  and  that  if  any  extrinsic  matter  be  relied 
on  in  support  of  the  charge  of  interest  from  an  earlier  day,  the 
same,  if  true,  should  be  duly  proved  hereafter  ;  and  it  is  not  to 
be  assumed  upon  any  application  for  judgment  for  want  of  an  affi- 
davit of  defence.  In  regard  to  the  charges  for  notarial  protests, 
if  claimed,  the  nature  and  character  of  the  defence  are,  that  the 
same  are  not  by  law  recoverable.  Defendants  object  to  judg- 
ments being  entered  for  any  amount  without  the  production  by 
plaintiff  of  the  said  notes  at  the  time  of  moving  therefor,  and  the 
deposit  of  them  in  a  place  of  safe  custody  under  the  direction  of  the 
court." 

Rules  were  obtained  in  the  several  cases,  to  show  cause  why  judg- 
ment should  not  be  entered,  for  want  of  a  sufficient  .affidavit  of 
defence ;  which  were  argued  by  Mr.  Troubat,  Mr.  Earle,  Mr.  Dex- 
ter (of  Massachusetts)  and  Mr.  Freeman,  for  the  several  plaintiffs, 
and  by  Mr.  Cadwalader,  Mr.  Meredith  and  Mr.  Williams  for  the 
defendant. 

On  this  day,  the  judges  delivered  their  opinions  seriatim. 

PETTIT,  President. — In  each  of  these  cases,  the  plaintiff  has  filed, 
according  to  the  act  of  assembly  of  1835,  copies  of  certain  notes 
issued  by  the  Bank  of  the  United  States ;  many  of  them  payable 
to  bearer  generally,  and  therefore  in  law  on  demand :  and  others, 
called  post  notes,  payable  to  order  or  bearer  at  designated  periods. 
The  defendants  having,  in  each  case,  filed  an  affidavit  of  defence  to 
a  part  of  the  plaintiff's  demand,  the  plaintiff  has  obtained  a  rule  to 
show  cause  why  judgment  should  not  be  entered  for  want  of  a 
sufficient  affidavit. 

The  first  question  to  be  disposed  of  is  that  which  is  presented  by 
the  resolution  of  the  legislature  of  Pennsylvania.,  passed  on  the  3d 
day  of  April  1840,  entitled,  "  Resolution  providing  for  the  resump- 
tion of  specie  payments  by  the  banks,  and  for  other  purposes." 

It  is  urged  on  behalf  of  the  defendants,  that  this  law  strips  the 
court  of  all  authority  to  give  a  judgment  of  any  kind,  or  for  any 
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amount,  on  the  present  application,  on  the  ground  that  we  are  pro- 
ceeding otherwise  than  according  to  the  common  law  in  force  in  this 
commonwealth. 

The  clause  in  question  is  in  these  words  : 

"Resolved,  That  the  several  incorporated  banks  of  this  com- 
monwealth are  hereby  required,  on,  from  and  after  the  15th  day 
January,  in  the  year  of  our  Lord,  1841,  to  pay  on  demand  all  their 
notes,  bills,  deposits  and  other  liabilities  in  gold  and  silver  coin, 
except  such  as  may  have  been  made  and  created  under  a  special 
agreement,  under  the  penalty  of  the  forfeitures  of  the  charters,  to 
be  declared  *forfeited  as  hereinafter  provided,  of  any  and  r*cq-i 
all  banks  refusing  so  to  do ;  Provided,  That  any  person  or  ^ 
persons,  from  the  passage  of  these  resolutions  until  the  said  above- 
mentioned  day,  may  proceed  to  recover  and  collect  in  gold  and  silver 
coin,  the  liabilities  of  and  the  penalties  recoverable  from  any  of 
said  banks,  according  to  the  common  law  in  force  in  this  common- 
wealth, and  not  otherwise." 

The  obvious  and  prominent  object  of  this  particular  enactment, 
construed  in  its  connection  with  the  whole  law,  is  to  relieve  each  of 
the  banks  of  the  state  from  the  operation  of  the  pre-existing  laws 
relative  to  a  forfeiture  of  its  charter.  The  19th  article  of  the  3d 
section  of  the  act  of  the  25th  March  1824,  (Purdon's  Dig.  110,) 
entitled,  "An  act  to  recharter  certain  banks,"  contains  the  regula- 
tion for  the  banks  generally ;  and  the  7th  article  of  the  4th  section 
of  the  act  of  18th  February  1836,  (Pamphlet  Laws  39,)  makes  a 
similar  provision  applicable  to  the  Bank  of  the  United  States.  The 
proceeding  by  application  to  a  judge,  and  by  proclamation  of  the 
governor  is  repealed,  but  the  right  of  individuals  "  to  recover  and 
collect  in  gold  and  silver  coin,  the  liabilities  of  and  the  penalties 
recoverable  from  any  of  the  banks,"  is  expressly  affirmed.  This 
right,  however,  it  is  declared,  must  be  pursued  according  to  the 
common  law  in  force  in  this  commonwealth,  and  not  otherwise. 

The  common  law  in  force  in  this  commonwealth  can  only  be 
understood  to  mean  the  principles  of  the  common  law  as  adminis- 
tered in  the  common-law  courts.  To  hold  those  courts  to  be  limited 
rigidly  to  the  forms  of  the  old  English  common  law,  would  be  to 
deny  them,  in  many  cases,  the  power  of  proceeding  at  all,  as  no 
common-law  forms  are  to  be  found  in  force  here,  unless  modified  by 
modern  practices  and  our  own  statutes.  The  resolution  of  the 
legislature  makes  no  discrimination  by  which  we  can  adopt  some 
and  reject  others  of  those  qualifications.  Our  system  generally  is 
based  on  common-law  principles,  but  our  procceedings  for  the 
recovery  of  money  are  common-law  proceedings  modified  through- 
out by  statutory  enactments.  Indeed,  the  act  of  21st  March  1806, 
entitled,  "An  act  to  regulate  arbitrations,"  contains  provisions  which 
have  entirely  changed  the  forms  of  proceeding  in  actions  of  debt, 
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assumpsit  and  ejectment.  (1  Rawle  290.)  It  would  be  difficult  to 
draw  the  line  between  what  is  purely  founded  on  the  common  law, 
and  what  rests  entirely  on  legislative  authority.  Nor  would  it 
comport  with  the  respect  which  is  due  to  the  legislature,  to  ascribe 
to  them  an  intention  to  assert  for  individuals  a  right  to  recover  in 
gold  and  silver  coin  any  liability  of  a  bank,  and  at  the  same  time 
to  assume  that,  by  an  exclusive  reference  to  a  mode  of  proceeding 
which  has  no  existence,  they  designed  to  deny  to  such  individuals 
the  usual  and  indeed  only  available  remedies  known  to  the  laws. 
No  reason  of  justice,  of  sound  policy,  or  of  good  faith,  can  be 
assigned  for  the  suggestion,  that  our  law  makers  contemplated  a 
retrospective  interference  of  this  kind,  with  well  established  reme- 
*cQ9-i  dies  for  the  enforcement  *of  any  of  the  legal  rights  of  indi- 
J  viduals  against  banking  institutions.  That  such  a  purpose 
will  ever  be  entertained,  is  not  to  be  predicated  of  the  general 
assembly  of  a  commonwealth  that  is  justly  proud  of  the  security,  in 
regards  to  rights  of  property,  which  every  man  feels  in  the  stability 
of  her  laws.  In  my  judgment,  full  effect  can  be  given  to  the  reso- 
lutions of  the  3d  April  1840,  without  impairing  the  authority  of 
this  court  to  allow  the  pursuit,  by  any  individuals  of  the  usual 
remedies  for  the  recovery  of  the  liabilities  of  the  banks. 

The  next  inquiry  is,  what  judgment  will  the  court  give  ?  The 
plaintiff  in  each  suit  claims  on  promissory  notes.  By  the  estab- 
lished practice,  under  the  act  of  1835,  he  is  entitled  to  a  judgment 
for  the  amount  of  the  instruments,  with  lawful  interest  from  the 
time  when  the  paper,  according  to  what  appears  on  its  face,  became 
due  and  payable.  In  relation  to  promissory  notes  and  bills  of 
exchange,  we  have  assumed  that  to  be  established,  as  to  demand 
and  notice,  which  is  essential  to  enable  the  plaintiff  to  recover, 
unless  the  defendant  makes  such  a  denial  in  his  affidavit  of  defence 
as  will  render  a  jury  trial  necessary.  This  is  authorized  by  the 
act  of  assembly,  upon  a  well-founded  general  presumption,  that, 
in  regard  to  negotiable  instruments  in  constant  use,  the  ordinary 
course  of  business  has  been  pursued  by  a  plaintiff;  and  it  cannot 
be  deemed  oppressive  to  the  defendant,  since  any  omission  of  the 
plaintiff  .need  only  be  asserted  in  an  affidavit,  to  put  the  plaintiff 
on  full  proof  before  a  jury. 

As  several  classes  of  notes  are  embraced  in  these  various  suits, 
it  is  proper  to  notice  their  different  characters,  the  power  of  the 
court  being  plainly  more  restricted  in  reference  to  some  than  in 
reference  to  others. 

I  will  first  advert  to  the  instruments  which  have  been  treated  as 
payable  on  demand,  comprehending  all  those  in  which  no  day  sub- 
sequent to  the  date  is  specified  for  payment.  In  the  ordinary  case 
of  promissory  notes,  the  legal  interest  of  6  per  cent,  is  allowed  by 
the  court ;  and  as  to  notes  payable  immediately,  the  entry  of  the 
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suit  generally  fixes  the  day  of  demand,  the  date  of  such  entry  being 
the  only  point  of  time  which  the  court  can  recognise  without  proof 
before  a  jury.  We  are  then  to  inquire  whether,  in  any  case,  any 
other  rate  of  interest  is  fixed  by  law  for  bank  notes.  The  act  of 
22d  March  1817,  entitled,  "  An  act  relative  to  suits  brought  by  or 
against  corporations"  (6  Smith  438),  provides,  "that  no  suit  shall 
be  sustained  on  any  bank  note  or  notes  payable  to  bearer  or  order 
on  demand,  unless  demands  shall  have  been  first  made  for  payment 
thereof  at  their  banking-house,  office  or  treasury ;  and  in  case  of 
non-payment,  interest  shall  be  recoverable  on  the  same  from  the 
time  of  making  such  demand."  In  the  spirit  of  the  settled  prac- 
tice of  the  court,  we  are  then  to  assume,  in  the  absence  of  any 
denial  of  the  fact,  that  the  demand  at  the  banking-house,  without 
which  the  suit  could  not  be  sustained,  was  made ;  and  as  the 
bringing  of  the  suit  furnishes  the  *only  evidence  which  the  r*cqq 
court  can  notice  of  the  time  of  the  demand,  the  date  of  the  "- 
entry  of  the  action  is  to  be  regarded  as  the  day  of  the  demand. 
This  brings  us  to  the  special  provision  of  the  charter  of  the  Bank 
of  the  United  States.  The  6th  article  of  the  4th  section  of  the 
act  containing  the  charter,  passed  on  the  18th  February  1836, 
(Pamph.  L.  39,)  enacts,  that  "  if  the  bank  shall  neglect  or  refuse 
to  pay  its  notes  or  bills,  or  moneys  deposited,  when  due,  on  demand 
made  at  the  bank  during  banking  hours,  the  person  or  persons 
entitled  to  the  same  shall  receive  interest  thereon,  at  the  rate  of 
twelve  per  cent,  per  year,  until  payment  be  made." 

Regarding  the  words  of  the  act  of  1817,  "demand  at  the  bank- 
ing-house," as  substantially  the  same  as  the  words  of  the  act  of 
1836,  "demand  at  the  bank  during  banking-hours,"  inasmuch  as 
there  could  be  no  regular  demand  at  the  banking-house  except 
during  banking  hours,  the  case  is  distinctly  presented,  in  each 
action,  of  a  claim  founded  on  notes  payable  on  demand,  the  pay- 
ment of  which  has  been  refused  on  demand  duly  made,  of  which 
demand  as  made  on  the  day  of  the  entry  of  action,  the  court  can 
take  notice  without  the  aid  of  a  jury.  The  legal  interest  in  such 
a  case  being  twelve  per  cent,  per  annum,  the  court  can  give,  and 
ought  to  give,  judgment  for  the  amount  of  the  notes  with  interest 
at  that  rate,  computed  from  the  commencement  of  the  suit. 

I  now  come  to  the  notes,  whether  payable  to  order  or  bearer, 
which  on  their  face  appear  to  be  payable  at  a  day  subsequent  to 
their  date.  In  relation  to  them,  the  court  on  this  application  are 
obliged  to  recognise  different  rules,  growing  out  of  different  legis- 
lative provisions.  To  justify  the  award  of  interest  at  the  rate  of 
12  per  cent,  a  year,  the  court  must  be  able  to  assume,  as  to  each 
note,  a  demand  at  the  banking-house.  These  notes  are  not  within 
the  act  of  1817,  requiring  a  demand  before  a  suit  brought,  as  the 
act  embraces  only  notes  payable  on  demand;  and  thus  by  oar 


593  APPENDIX. 

[Hall  0.  Bank  of  the  United  States.] 

settled  practice,  we  are  not  at  liberty  to  assume,  in  regard  to  these 
notes,  any  demand  except  that  which  is  implied  in  the  entry  of  the 
action,  that  alone  being  essential  to  the  sustaining  of  the  suit.  As 
to  this  clause  of  instruments,  then,  all  that  the  court  have  authority 
to  do  upon  the  present  application,  is  to  give  judgment  for  the 
amount  of  the  notes,  with  interest  at  the  usual  rate  of  6  per 
cent.,  computed  from  the  days  at  which  the  notes  respectively 
became  due. 

But  on  the  notes  payable  on  demand,  the  plaintiffs  in  different 
actions  claim  interest  at  the  rate  of  12  per  cent,  a  year,  from 
periods  prior  to  the  commencement  of  the  suits  ;  and  rely  on 
certain  statements  filed  by  them  averring  the  particular  days. 
Some  of  these  papers  merely  state  aggregate  amounts  as  presented 
for  payment  on  designated  days,  but  omit  to  distinguish  the  partic- 
ular notes.  But  waiving  this  objection,  the  papers  thus  filed  can- 
not be  recognised  by  the  court  as  parts  of  the  instruments  on  which 
judgment  is  given.  They  are  altogether  independent  and  ex- 
trinsic:  nor  do  the  statements  *received  in  suits  on 
ground-rent  deeds  afford  any  precedent.  In  those  suits,  the 
averments  are  intended  to  restrain,  not  to  enlarge  the  plaintiff's 
demand.  If,  however,  the  plaintiff,  in  any  instance,  declines 
taking  the  only  judgment  which  the  court,  under  the  act  of  assem- 
bly of  1885,  have  the  power  to  render,  he  is  of  course  at  full  liberty 
to  go  before  a  jury,  and  there,  on  legal  proof  of  the  fact  of  demand 
and  refusal  at  the  bank  during  banking  hours,  on  a  day  prior  to  the 
commencement  of  the  action,  recover  interest  at  the  rate  of  12  per 
cent,  a  year  from  that  day.  It  appears,  however,  that  in  some 
cases  suits  were  actually  brought  on  the  day  asserted  to  be  the  day 
of  the  demand.1 

It  may  be  added,  that  if  any  plaintiff  still  insists  on  his  claim 
for  interest  at  the  rate  of  12  per  cent,  on  notes  payable  at  a  day 
subsequent  to  their  date,  he  may  also  go  before  a  jury,  and  there, 
on  proof  of  the  fact,  which  the  court  have  no  legal  means  with- 
out a  jury  of  ascertaining,  namely,  of  a  demand  and  refusal  at 
the  bank  during  banking  hours,  recover  the  whole  amount  of  his 
demand. 

The  suggestion  that  a  judgment  could  be  given  generally,  leav- 
ing the  amount  to  be  ascertained  under  a  writ  of  inquiry,  had 
not  been  overlooked.  Even  if  the  act  of  1835  contemplated  a  writ 
of  inquiry  as  necessary  in  any  case,  yet  the  want  of  a  declaration, 
which  is  indispensable  to  the  proper  execntion  of  such  a  writ,  could 
hardly  be  deemed  to  be  supplied  by  the  statement  filed  by  the  plain- 
tiff. Besides,  the  matter  to  be  proved,  namely,  the  day  of  de- 
mand and  refusal,  could  not,  if  disputed,  be  shown  except  on  a  trial 
at  bar. 

1  See  2  W.  <fc  S.  555. 
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As  to  fees  for  notarial  protests,  the  demand  of  the  plaintiffs  can 
be  sustained  according  to  a  well  established  usage,  repeatedly  recog- 
nised in  the  practice  of  this  court,  in  regard  to  the  notes  payable 
to  order  ;  but  in  reference  to  bank  notes  payable  to  bearer,  the  pro- 
tests are  altogether  unnecessary  for  any  purpose  whatever,  and  the 
fees  cannot  be  acknowledged  upon  any  ground  of  express  law  or 
usage.  As  to  the  first-named  class  of  notes,  the  claim  is  allowed ; 
as  to  the  last,  it  is  rejected. 

The  application  of  the  defendants  for  an  order  on  the  plaintiff  in 
every  case  to  deposit  the  notes  in  a  place  of  safe  custody,  under  the 
direction  of  the  court,  cannot  be  granted.  The  court  having  re- 
quired the  production  of  the  notes  for  the  inspection  of  the  defend- 
ants, there  is  not  sufficient  reason  for  a  departure  from  the  practice 
usual  in  the  case  of  promissory  notes.  The  entry  of  such  special 
order  is  therefore  declined. 

Upon  the  whole,  I  repeat,  I  am  of  opinion  that  as  to  the  notes 
which  on  their  face  appear  to  be  payable  at  days  subsequen-t  to 
their  date  the  plaintiffs  are  entitled  to  judgment,  under  the  act  of 
1835,  for  the  amount  of  the  notes,  with  interest  at  the  usual  rate 
of  six  per  cent,  per  annum,  computed  from  the  days  at  which  the 
notes  respectively  became  due.  As  to  the  other  notes,  which  are 
ordinary  bank  notes,  the  plaintiffs  are  entitled  to  judgment  for  the 
amount  of  the  *notes,  with  interest  at  the  rate  of  12  per  r*cnc 
cent,  per  annum,  computed  from  the  commencement  of  the  '- 
suit.  The  amount  of  the  fees  for  notarial  protests  will  be  included 
in  the  judgment  on  the  notes  payable  to  order,  and  excluded  in  the 
case  of  notes  payable  to  bearer. 

STROUD,  J. — The  affidavit  of  defence  is  of  a  novel  character. 
It  does  not  deny  the  plaintiff's  right  to  a  judgment  for  the  aggregate 
of  the  sums  mentioned  in  the  several  notes  with  usual  interest,  to  be 
computed  from  certain  named  periods,  but  suggests  objections  to  the 
allowance  of  any  greater  rate  of  interest,  or  for  a  longer  space  of 
time.  And  it  contests  a  claim  by  the  plaintiff  for  charges  alleged 
to  have  been  paid  for  notarial  protests. 

The  judgment  authorized  by  the  act  of  assembly  is  a  judgment 
by  default ;  and  the  instruments  of  writing  upon  which  the  action 
is  founded,  being  of  a  description  in  regard  to  which  it  has  been  the 
uniform  practice  of  the  court  to  refer  the  assessment  of  damages  to 
the  prothonotary,  the  obvious  course  on  such  an  affidavit  would  have 
been  to  grant  judgment  and  direct  the  prothonotary  to  ascertain  the 
amount. 

But  the  resumption  resolutions — a  public  law,  and  therefore 
not  necessary  to  be  noticed  in  the  affidavit  of  defence,  enacted 
very  recently,  and  not  yet  officially  promulgated — were  supposed 
to  have  an  important  bearing  on  the  whole  proceeding ;  and  it 
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was  deemed  advisable,  therefore,  that  a  full  discussion  by  counsel 
should  take  place  on  every  question  within  the  scope  of  the  rule  for 
judgment. 

We  have  had  the  benefit  of  such  a  discussion,  bringing  under 
review  the  construction  generally  of  the  act  of  assembly  by  force  of 
which  the  judgment  is  asked — the  import  of  the  act  of  the  22d 
March  1817,  relative  to  suits  brought  by  or  against  corporations — 
the  act  of  18th  February  1836,  incorporating  the  stockholders  of 
the  United  States  Bank,  and  the  resumption  resolutions  of  3d 
of  April  last,  before  alluded  to. 

The  2d  section  of  the  act  of  assembly  constituting  this  court  is 
the  authority  under  which  the  plaintiff  seeks  judgment.  It  is  in 
these  words  :  "  In  all  actions  instituted  in  the  said  court  on  bills, 
notes,  bonds,  or  other  instruments  of  writing  for  the  payment  of 
money,  &c.,  &c.,  it  shall  be  lawful  for  the  plaintiff  on  or  at  any  time 
after  the  third  Saturday  succeeding  the  several  return-days  herein- 
before designated,  on  motion,  to  enter  judgment  by  default,  notwith- 
standing an  appearance  by  attorney,  unless  the  defendant  shall 
previously  have  filed  an  affidavit  of  defence,  stating  therein  the 
nature  and  character  of  the  same :  Provided,  That  in  all  such  cases 
no  judgment  shall  be  entered  by  virtue  of  this  section,  unless  the 
same  plaintiff  shall,  within  two  weeks  after  the  return  of  the  original 
process,  file  in  the  office  of  the  prothonotary  of  the  court  hereby 
erected,  a  copy  of  the  instrument  of  writing  on  which  action  has 
been  brought." 

It  is  too  plain  to  admit  of  disputation,  that  the  case  before  us 
*^Qfi1  ^a^s  *witnin  the  8C°Pe  of  this  enactment;  and  leaving 
J  out  of  view  the  resumption  resolutions,  had  no  affidavit 
of  defence  been  interposed,  judgment  on  motion  of  the  plaintiff, 
would  have  been  entered  on  the  third  Saturday  after  the  return- 
day  of  the  writ.  And  so,  inasmuch  as  the  affidavit  on  file  sets 
up  nothing  in  bar  of  an  interlocutory  judgment,  the  plaintiff 
would  have  been  entitled  to  such  judgment  on  the  hearing  of  the 
present  rule. 

One  of  the  constructions  put  upon  the  "  resumption  resolution" 
is  in  bar  of  the  present  application  altogether.  It  denies  the  right 
of  the  court  to  grant  a  summary  judgment  such  as  the  act  of  assem- 
bly establishing  the  court  authorizes. 

This  branch  of  defence  is  riot  taken  in  the  affidavit  of  defence, 
but  was  much  insisted  on  in  the  argument. 

It  is  contended,  that  the  proper  meaning  of  the  proviso  to  the  1st 
resumption  resolution  restricts  the  holder  of  notes  not  paid  on  pre- 
sentment to  such  remedy  as  the  common  law  in  force  in  this  com- 
monwealth confers. 

That  such  is  the  plain  import  of  this  enactment  I  have  no  doubt. 
The  phraseology,  its  arrangement  and  grammatical  propriety,  sus- 
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tain,  if  they  do  not  require,  this  construction.  "  Any  person  may 
proceed  to  recover  and  collect  the  liabilities  of,  and  the  penalties 
recoverable  from,  any  of  the  said  banks,  according  to  the  common 
law,  and  not  otherwise."  There  is  a  redundancy  of  language,  and 
certainly  more  apposite  might  have  been  selected.  The  intent, 
however,  is  to  my  mind  quite  palpable — pointing  to  the  remedy — 
the  mode  of  enforcing  the  obligation  of  the  banks  to  the  holders  of 
its  notes,  &c. — whether  this  obligation  is  the  result  of  express  con- 
tract or  a  statutory  imposition. 

And  if  our  system  of  laws  recognised  a  twofold  remedy,  two 
distinct  procedures  for  the  enforcement  of  legal  rights,  each  fully 
adequate  to  the  end,  one  of  which  might  properly  be  denominated 
"  according  to  the  common  law,"  in  the  strict  sense  of  this  phrase, 
the  legislative  intent  would  be  plain  to  every  mind,  jurisprudent  or 
popular.  But  it  happens  that  a  remedy  wholly  of  a  common  law 
nature,  from  the  original  process  to  the  execution,  does  not  now 
exist,  and  has  not  had  a  place  amongst  us  since  a  very  early  period 
after  the  settlement  of  the  country.  Yet  the  languge  used,  "  may 
proceed  to  recover  and  collect  according  to  the  common  law  now  in 
force  in  this  Commonwealth,  and  not  otherwise,"  in  its  broad  sense 
would  require  such  a  remedy  to  the  exclusion  of  every  other. 

Did  the  legislature  employ  this  language  in  this  broad  sense  ?  If 
they  did,  the  intention  must  have  been,  for  such  would  be  the  result, 
that  recovery  against  the  banks  should  be  suspended  altogether 
during  the  period  of  allotted  non-resumption  of  specie  payment. 
This  would  violate  the  constitution,  which  requires  that  "  all  courts 
shall  be  open,  and  every  man,  for  any  injury  done  him  in  his  lands, 
goods,  person  or  reputation,  shall  have  remedy  by  due  course  of 
law,  and  right  *and  justice  administered  without  sale,  denial  r*rq7 
or  delay."  Such  a  purpose  cannot  be  ascribed  to  the  legis-  *- 
lature.  Apart  from  the  constitutional  prohibition,  the  proposition 
is  so  at  variance  with  common  justice,  it  could  not  have  found  sup- 
port from  that  respectable  body.  It  would,  in  fact,  be  in  direct 
conflict  with  the  cardinal  object  of  the  proviso,  which  is  distinctly 
and  positively  stated  to  be,  that  every  "  person  may  proceed  to 
recover  and  collect  in  gold  and  silver  coin  the  liabilities,  &c.  If, 
therefore,  the  admitted  effect  of  the  peculiar  phraseology  of  this 
enactment  was  that  parties,  having  just  claims  upon  the  banks, 
should  be  debarred  all  other  remedy  than  one  in  all  its  stages, 
strictly,  "  according  to  the  common  law,"  inasmuch  as  no  such 
remedy  is  practicable,  it  would  become  the  clear  duty  of  the  court 
to  disregard  the  proviso  altogether  as  unconstitutional,  or  consider 
it  nugatory  and  void,  as  inconsistent  and  repugnant  in  itself,  accord- 
ing to  the  authority  of  the  Supreme  Court,  in  the  United  States  t». 
Cantril,  4  Cranch  167-8.  But  although  the  phrase  "  common 
law"  has  a  fixed  and  definite  meaning,  yet  I  am  persuaded  it  was  not 
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designed  in  this  enactment  to  be  taken  in  that  sense.  It  seems  to 
have  been  used  as  synonymous  with  the  established  mode  of  pro- 
ceeding in  Courts  of  Common  Pleas,  which,  in  popular  speech,  are 
not  unfrequently  styled  common-law  courts.  In  this  acceptation, 
there  is  nothing  in  the  particular  proviso,  nor  in  the  compass  of  the 
resumption  resolutions,  to  prevent  the  entry  of  judgment  by  default 
against  the  defendant. 

The  proposition  which  the  defendant  would  sustain  falls  far  short 
of  restricting  the  creditors  of  the  banks  to  an  exclusively  common- 
law  procedure.  It  is  conceded  that  such  a  remedy  is  unknown  to 
our  laws,  and  to  insist  upon  that  construction  would  be  a  denial 
of  all  redress.  But  the  argument  is,  that  trial  by  jury,  whether  or 
not  the  defendant  be  capable  of  stating  under  oath,  matter  of  de- 
fence requiring  the  interposition  of  a  jury,  is  a  common-law  right 
— that  the  preservation  of  this  right  was  the  purpose  of  the 
.egislature,  and  that  the  language  of  the  proviso  is  satisfied  with 
this  interpretation. 

It  is  difficult  to  assign  a  reason  why,  if  the  technical  meaning 
of  the  words  is  to  be  received  with  any  limitation,  it  should  be  of 
the  particular  kind  suggested  by  the  defendants ;  for  trial  by  jury 
is  by  no  means  denied  by  the  provisions  of  the  act  of  assembly 
under  which  the  judgment  is  applied  for.  The  common  law,  like 
the  act  of  assembly,  permits  trial  by  jury  only  on  terms  ;  and 
the  chief  difference  in  them  consists  in  the  mode  of  verifying  the 
defendant's  allegations  of  defence.  By  the  common  law,  the  de- 
fendant must  put  on  record  a  written  Statement  implying  substan- 
tially that  the  plaintiff  has  no  ground  of  action.  In  default  of 
this  statement,  he  is  not  entitled  to  a  trial  by  jury  ;  and  judgment 
(the  special  regulations  on  the  subject  having  been  complied  with) 
will  be  entered  by  the  court,  without  the  intervention  of  a  jury,  as 
a  matter  of  course.  The  act  of  assembly  requires  a  specification 
*/SQ81  °^  ^e  ^ac^s  known  to  the  defendant  *and  believed  by  him 
-•  to  constitute  a  defence,  and  this  is  to  be  verified  by  oath  or 
affirmation.  If  true,  there  is  no  hardship  in  this  ;  and  as  the 
court  always  assumes  the  affidavit  to  be  true,  if  the  facts  alleged 
are,  in  point  of  law,  a  defence,  the  case  must  be  tried  by  a  jury. 
The  act  of  assembly,  therefore,  does  not  prevent  trial  by  jury, 
where  anything  consistently  with  the  truth  can  be  alleged  by  way 
of  defence.  And  such  I  take  to  be  the  theory  of  the  common  law, 
for  this  assumes  that  the  plea  of  the  defendant  is  true,  and,  there- 
fore, when  it  involves  questions  of  fact,  as  those  properly  fall 
within  the  province  of  a  jury,  to  the  decision  of  a  jury  they  must 
be  submitted. 

The  departure  by  our  statutes  from  the  common  law  is  greater 
in  respect  to  the  commencement  of  actions  and  the  means  of 
enforcing  judgments,  than  in  the  terms  upon  which  trial  by  jury 


APPENDIX.  598 

[Hall  v.  Bank  of  the  United  States.] 

may  be  had ;  and  I  can  perceive  no  reason  for  the  supposition  that 
the  legislature  intended  to  interfere  with  the  one,  which  does  not 
apply  with  at  least  equal  force  to  the  other.  In  short,  the  language 
of  the  proviso  is  general,  and  must  be  received  without  qualification 
or  abatement,  either  in  the  technical  or  popular  sense.  I  have 
endeavored  to  show  that  it  cannot  be  taken  in  the  former,  and  that 
it  may  be,  without  violence,  understood  in  the  latter. 

The  plaintiff  is,  therefore,  entitled  to  judgment.  But  for  what 
amount — or  rather,  upon  what  principles  shall  the  damages  be 
assessed  ? 

The  plaintiff  alleges,  that  several  months  since,  being  then  and 
still  the  holder  of  the  numerous  notes  of  which  copies  have  been 
filed,  he  presented  them  for  payment  at  the  banking  house  of  the 
defendants.  In  addition,  therefore,  to  the  sum  mentioned  in 
the  different  notes,  he  claims  interest  at  the  rate  of  twelve  per  cent, 
from  this  alleged  demand.  This  extra  interest  is  claimed  in  virtue 
of  the  following  clause  in  the  6th  article  of  the  4th  section  of  the 
act  incorporating  the  United  States  Bank,  i.  e.,  "  If  the  bank  shall 
neglect  or  refuse  to  pay  its  notes,  or  bills,  or  moneys  deposited, 
when  due,  on  demand  made  at  the  bank  during  banking  hours,  the 
person  or  persons  entitled  to  the  same  shall  recover  interest  thereon 
at  the  rate  of  12  per  cent,  a  year,  until  payment  be  made." 

As  respects  the  period  of  time  from  whence  the  computation  of 
interest  should  begin  according  to  the  plaintiff's  view,  there  are 
insuperable  objections  arising  from  the  state  of  the  record,  and 
the  peculiar  character  of  the  act  of  assembly  which  authorizes  the 
judgment. 

But  the  defendants  deny  that  interest  of  12  per  cent,  should  be 
allowed  for  any  period  of  time ;  and  the  proviso  already  noticed  of 
the  first  resumption  resolution,  is  the  ground  upon  which  the  alle- 
gation rests. 

The  true  meaning  of  the  proviso,  it  is  argued,  is  to  suspend, 
until  the  15th  of  next  January,  the  operation  of  the  clause  in  the 
bank  bill  *which   imposes   the  penalty  of  12  per  cent,  on   r*rqq 
the  refusal  to  pay  its  notes,  &c.,  on  demand  at  the  banking  *• 
house. 

This  construction  refers  and  restricts  the  expression  "  according 
to  the  common  law  now  in  force  in  this  Commonwealth,  and  not 
otherwise,"  to  the  preceding  words,  ;' the  penalties;"  a  reading 
which  is  supposed  to  import  the  legislative  intent,  that  only  such 
penalties  as  are  imposed  by  the  common  law  now  in  force  in  this 
Commonwealth,  shall  be  recovered  of  the  banks,  and  thus  by  neces- 
sary implication,  the  statutory  penalty  of  12  per  cent,  interest 
would  be  repealed  temporarily,  leaving  the  right  to  claim  the  usual 
interest  of  6  per  cent,  as  a  common-law  incident  unimpaired. 

This  construction  appears  to  me  wholly  untenable.     It  imputes 
6  WHARTON— 38 
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very  unusual,  if  not  unprecedented  significations  to  plain  and 
familiar  language.  It  deranges  the  verbal  collocation  and  general 
structure  of  the  sentence.  It  ascribes  to  the  legislature  a  circuity 
of  expression,  elaborately  obscure  withal,  to  declare  a  very  simple 
purpose ;  a  supposition  wholly  inadmissible.  It  disregards  the 
more  obvious  intent,  and  prefers  that  which  is  forced,  unnatural, 
improbable  and  obscure. 

Nor  can  I  discover  anything  in  the  5th  resolution,  evincive  of  a 
legislative  design  to  abrogate  or  suspend  the  12  per  cent,  penalty. 
The  manifest  purpose  is  to  rescind  for  a  time  the  provisions  in  the 
bank  laws,  which  forbid  the  banks  to  issue  their  notes,  or  declare 
dividends  during  the  suspension  by  them  of  the  payment  of  specie. 

There  is  nothing,  therefore,  in  the  resumption  resolutions  which 
militates  against  the  plaintiff's  demand  for  extra  interest,  as  to  some 
of  the  notes  for  the  time  which  has  elapsed  since  the  suits  were 
brought. 

The  principle  which  has  always  governed  our  decision  in  grant- 
ing judgments  of  this  description,  is  to  regard  everything  not  denied 
in  the  affidavit  of  defence,  and  which  is  essential  to  warrant  the 
judgment,  as  confessed  by  the  defendant.  To  stop  short  of  this, 
would  render  the  act  nugatory ;  and  to  presume  more,  would  be 
injustice. 

Applying  this  principle  to  the  state  of  the  record,  we  reach  these 
results : 

1.  As  to  the  bank  notes.    These,  according  to  Whitlock  v.  Under- 
wood, 2  B.  &  C.  157 ;  3  D.  &  R.  356,  although  not  mentioned  on 
their  face  to  be  payable  on  demand,  and  drawn  without  any  designa- 
tion of  a  time  of  payment,  are  in  law  payable  immediately  and  on 
demand.     And  since  by  the  act  of  22d  March  1817,  no  suit  can  be 
sustained  on  such  notes  without  actual  demand  having  been  previ- 
ously made  at  the  banking  house,  it  is  to  be  presumed,  the  affidavit  of 
defence  not  having  denied  this  fact,  that  such  a  demand  has  been  made. 
But  having  no  evidence  on  the  record  of  the  time  of  the  demand,  (the 
informal  memoranda  which  have  been  filed,  being  unauthorized  by 
the  act,  and  cannot,  therefore,  be  judicially  noticed),  it  must  be  taken 
*fi001   ^°  nave  keen  on  *ne  day  nex*  preceding  the  institution  *of 

-*  the  action.  The  rate  of  interest  fixed  by  the  act  incorporat- 
ing the  bank,  is  12  per  cent,  a  year  from  the  time  of  the  demand 
and  refusal  to  pay.  The  rate  must  be  allowed  from  the  assumed 
demand  to  the  present  time. 

2.  As  to  the  post  notes.     Some  of  these  are  payable  to  bearer — 
others,  to  the  order  of  an   individual    by  whom   they  have   been 
endorsed.     The  act  of  22d  March  1817,  does  not  apply  to  these. 
For  there  is  a  fixed  time  on  their  face  at  which  they  become  paya- 
able.     A  demand  for  payment  of  these  was  not  requisite  to  entitle 
the  plaintiff  to  bring  suit.     There  is,  therefore,  no  ground  to  pre- 
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sume  it  to  have  been  made ;  and,  unless  made,  the  charge  of  12 
per  cent,  interest  is  not  imposed.  But  without  the  aid  of  the 
bank  act,  the  plaintiff  can  claim  the  usual  interest  of  six  per  cent, 
from  the  time  when  the  notes  become  due.  Notarial  fees,  except 
on  the  endorsed  notes,  are  not  admissible. 

JONES,  J. — My  opinion  is  that  the  plaintiffs  in  these  cases  are 
entitled  to  judgments  for  the  principal  sums  of  the  notes,  of,  which 
copies  have  been  filed,  with  interest  thereon,  to  be  computed  at  the 
rate  of  twelve  per  cent,  per  annum,  on  the  notes  payable  on  demand 
from  the  time  of  suit  brought,  and  on  the  post  notes,  at  the  rate  of 
six  per  cent,  per  annum,  from  the  days  on  which  respectively  they 
became  due  and  payable. 

As  several  objections  lie  in  the  way  of  this  conclusion,  I  will 
proceed  to  notice  them  in  their  order ;  and  give  such  reasons  as 
appear  to  me  to  form  a  sufficient  answer.  In  some  respects  they 
differ  from  those  relied  on  by  the  other  judges ;  although  the  result 
on  all  important  points,  is  the  same. 

1.  It  is  objected  by  the  defendants  that  the  liability  imposed  by 
the  act  of  the  18th  of  February  1836,  to  pay  12  per  cent.,  is  a 
penalty,  and  as  such,  is  repealed  or  suspended  by  resolutions  of  the 
legislature  adopted  on  the  4th  of  April  1840. 

The  clause  in  the  act,  (6th  art.  4th  sec.  P.  L.  1835-6,  p.  39),  is 
in  the  following  words :  "And  if  the  bank  shall  neglect  or  refuse 
to  pay  its  notes,  bills  or  moneys  deposited  when  due,  on  demand 
made  at  the  bank,  during  banking  hours,  the  person  or  persons 
entitled  to  the  same,  shall  receive  interest  thereon,  at  the  rate  of 
twelve  per  cent,  a  year,  till  payment  be  made." 

Whether  this  clause  imposes  a  penalty  upon  the  bank  in  the 
proper  sense  of  the  word,  I  do  not  consider  a  turning  point  of  the 
case.  It  is  so  called  in  the  marginal  syllabus  of  the  act,  and  it 
has  been  treated  as  such  by  the  defendants'  counsel  in  argument. 
But  it  seems  to  me  to  be  rather  in  the  nature  of  a  liquidated  satis- 
faction than  of  a  forfeiture.  The  use  of  a  penalty,  is  to  enforce  a 
prohibition  or  to  secure  the  doing  of  some  collateral  act.  But  the 
clause  in  question,  is  contained  in  the  act  incorporating  the  bank, 
and  is  therefore  co-ordinate  with  its  corporate  capacity  and  powers. 
It  is,  *in  fact,  one  of  the  terms  upon  which  corporate  r*gn-i 
powers  were  granted  by  the  legislature  and  accepted  by  the  •• 
bank,  and  as  such  it  affects  and  qualifies  the  right  of  the  bank  to 
issue  notes  at  all.  And  if  a  charter  be  in  the  nature  of  a  contract,  the 
clause  in  question  is  in  the  nature  of  a  stipulation  between  the  bank 
and  the  legislature,  that  the  bank  shall  pay,  and  that  the  persons  en- 
titled shall  receive,  in  the  event  provided  for,  interest  at  the  rate  of 
twelve  per  cent,  a  year,  by  way  of  compensation  for  damages. 

The  nature  of  the  clause  in  question  does  not  depend  upon  the 
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rate  per  cent,  at  which  damages,  or  interest  in  the  nature  of  dam- 
ages, in  case  of  a  default,  should  be  computed.  The  act  of  25th 
of  March  1824,  to  re-charter  certain  hanks,  contains  a  similar 
provision  in  the  18th  article  of  the  3d  section.  The  form  of  this 
enactment  as  well  as  its  substance  and  general  intent,  is  the  same, 
although  the  rate  adopted  for  the  compensation  of  the  like  default 
is  six  per  cent. 

The  resolutions  of  the  4th  of  April  1840,  are  general,  and  their 
construction,  considered  relatively  to  clauses  of  the  same  nature, 
must  be  the  same.  It  follows,  therefore,  that  the  same  reasons 
which  would  prove  that  the  clause  in  question  imposes  a  penalty  on 
the  Bank  of  the  United  States,  would  also  prove  that  the  corres- 
ponding provision  in  the  act  of  the  25th  of  March  1824,  imposes 
a  penalty  upon  the  other  banks  mentioned  in  that  act. 

But  it  cannot  be  supposed  that  the  legislature  intended  by  the 
resolutions  in  question  to  exonerate  those  other  banks  from  all  lia- 
bility to  pay  damages  for  the  breach  of  their  contracts,  or  to  estab- 
lish a  more  favorable  rule  in  their  behalf  than  that  which  is  applied 
in  the  cases  of  all  other  persons. 

The  argument,  however,  comes  to  this  result,  unless  there  be 
ground  for  a  distinction  between  a  liability  to  pay  six  per  cent,  by 
force  of  the  act  of  assembly :  and  a  liability  to  pay  damages  at 
common  law  equal  to  six  per  cent.  Such  a  distinction  was  alluded 
to  in  argument,  though  not  strongly  pressed.  But  no  such  dis- 
tinction, it  is  presumed,  was  thought  of  by  the  legislature,  as  it 
would  lead  to  no  difference  in  the  result  so  far  as  it  respects  most 
of  the  banks  affected  by  these  resolutions ;  and  it  cannot  be  sup- 
posed that  the  resolutions  were  intended  to  have  a  more  favorable 
operation  upon  one  bank  than  upon  another,  except  so  far  as  that 
effect  should  result  from  the  construction  of  the  resolutions  them- 
selves. We  are  not  at  liberty,  therefore,  to  search  for  the  motives 
of  the  resolutions  in  the  peculiar  provisions  of  the  act  of  assembly 
incorporating  the  Bank  of  the  United  States.  But,  without  doing 
so,  no  reason  can  be  suggested  for  a  distinction  between  a  statutory 
and  a  common  liability,  because  in  would  be  nugatory  in  respect  to 
the  other  banks  affected  by  the  resolutions  under  consideration. 

But,  besides  this,  the  common  law  does  not  establish  six  per  cent, 
as  the  rate  at  which  damages  shall  be  assessed  for  the  breach  of  a 
contract  to  pay  money.  The  rule  which  establishes  that  rule  as 
*fi091  ^e  *raeasure  °f  damages  in  such  cases,  has  been  adopted 
J  and  is  applied  by  the  courts  by  way  of  analogy  to  the  stat- 
utes against  usury.  The  common  law,  (or  more  correctly  perhaps, 
the  former  canon  law),  of  England,  prohibited  the  taking  of  usur- 
ious interest.  But  the  common  law  did  not  define  what  was  usur- 
ious interest.  The  rate  of  interest  allowed  by  statute,  in  England 
as  well  as  in  Pennsylvania,  has  been  different  at  different  times ; 
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and  the  rule  thus  derived  is,  in  its  nature  variable  and  dependent 
on  positive  legislation.  Strictly  considered,  therefore,  there  is  no 
ground  whatever  for  the  distinction ;  yet  it  is  enough  to  say  that 
there  is  no  room  for  the  application  of  a  rule  by  analogy  to  the 
general  statute  in  a  case  where  the  legislature  undertake  to  estab- 
lish by  a  particular  statute  a  measure  of  damages;  certainly  there 
is  none  in  a  case  of  this  sort,  where  the  act  itself,  partaking  of  the 
nature  of  a  contract  as  well  as  of  a  law,  provides  a  rule  for  the  very 
case.  It  was  competent  for  the  legislature  to  propose  to  the  bank 
the  clause  in  question  as  one  of  the  terms  of  incorporation,  and  it 
was  lawful  for  the  bank  to  accept  of  it:  and  as  it  refers  expressly 
to  the  persons  holding  the  notes  or  bills  of  the  bank,  it  must  be 
regarded  as  a  stipulation  proposed  by  the  legislature  and  entered 
into  by  the  bank  with  the  intention  to  provide  for  their  security. 
It  is  therefore  in  the  nature  of  contract,  the  benefit  which  belongs 
to  the  persons  holding  the  bills  or  notes  of  the  bank,  or  who  have 
made  deposits  therein ;  and  not  to  the  Commonwealth — and  it  is  too 
much  to  assume,  without  explicit  words  to  that  effect,  that  the  leg- 
islature intended  to  repeal  or  suspend  by  the  resolutions  of  the  4th 
of  April  1840,  the  provision  in  question  in  the  very  emergency  for 
which  it  was  intended  to  provide. 

2.  Other  considerations  may  be  suggested  upon  this  branch  of 
the  case,  but  I  pass  to  the  second  objection  of  the  defendants,  viz., 
that  the  effect  of  the  resolutions  of  the  4th  of  April  1840,  is  to 
debar  the  plaintiffs  of  their  proceedings,  under  the  2d  section  of 
the  act  of  the  28th  March  1835. 

The  proviso  annexed  to  the  first  resolution  is  relied  on  to  sup- 
port this  objection.  The  words  of  it  are  as  follows:  "Provided, 
that  any  person  or  persons  from  the  passage  of  these  resolutions 
until  the  said  above-mentioned  day,"  viz.,  lotb  of  January  1841, 
"may  proceed  to  recover  and  collect  in  gold  and  silver  coin  the 
liabilities  of,  and  the  penalties  recoverable  from  any  of  the  said 
banks,  according  to  the  common  law  in  force  in  this  Commonwealth 
and  not  otherwise." 

The  proceedings  of  this  court  according  to  the  various  acts  of 
assembly  which  refer  to  it,  either  specially  or  in  common  with  the 
other  courts  of  this  Commonwealth,  are,  in  my  opinion,  according  to 
the  course  of  the  common  law,  within  the  meaning  of  this  clause  of 
the  resolutions. 

This  court  was  established  by  the  act  of  the  28th  of  March  1835. 
But  no  provision  was  made  by  that  act  for  the  issuing  or  service  or 
return  of  process,  or  for  the  manner  in  which  judgments  for  default 
*of  appearance  should  be  taken.  The  chief  object  of  the  r*^nq 
legislature  was  to  establish  a  court,  and  invest  it  with  certain  * 
jurisdictions  and  powers  to  be  exercised  according  to  the  laws  in 
force  relative  to  proceedings  in  courts  of  justice.  Without  the  aid 


603  APPENDIX. 

[Hall  v.  Bank  of  the  United  States.] 

of  the  rules  of  the  common  law  and  of  other  acts  of  assembly,  it 
would  be  impossible  for  the  court  to  exercise  its  jurisdiction  in  a 
single  case. 

The  second  section  of  this  act  is  in  its  nature  a  mere  regulation 
of  practice.  It  was  in  effect,  (I  refer  to  the  time  of  the  passing  of 
the  act),  supplementary  to  the  act  of  the  20th  of  March  1724-5, 
and  now  it  sustains  the  same  relation  to  the  act  of  the  13th  of  June 
1836,  which  has  supplied  the  act  of  the  20th  of  March  1724-5. 

From  the  origin  of  the  court,  it  has  been  the  constant  practice  to 
issue  process,  and  upon  its  return,  to  file  declarations,  take  judg- 
ments for  default  of  appearance,  or  by  niliil  dicit,  or  proceed  to 
issue,  and  trial  in  the  same  manner  as  if  those  acts  of  assembly  had 
been  specially  extended  to  this  court. 

But  by  the  act  of  the  20th  of  March  1724-5,  and  in  fact  by  the 
principles  of  the  common  law,  the  defendant,  if  he  appeared,  might 
by  pleading  in  due  course  to  issue,  prevent  the  plaintiff  from  obtain- 
ing a  judgment  against  him,  except  upon  a  verdict,  or  upon  his 
confession,  which  he  might  withhold  until  by  the  course  of  the  prac- 
tice he  could  delay  the  plaintiff  no  longer. 

The  2d  section  of  the  act  in  question,  in  certain  cases,  gives  to 
plaintiffs  a  power  which  they  did  not  previously  possess.  The 
appearance  of  the  defendant  is  not  sufficient  of  itself  to  prevent  the 
plaintiff  from  having  a  judgment  by  default  in  the  cases  specified  in 
that  section,  nor  has  the  defendant  the  right  by  plea  merely,  to  put 
the  case  before  a  jury.  He  must,  when  the  plaintiff  complies  with 
the  requisitions  of  the  section,  file  an  affidavit  of  his  defence, 
"stating  therein  the  nature  and  character  of  the  same." 

This  provision,  then,  taken  in  connection  with  the  other  acts  of 
assembly,  supplies  merely  a  new  ground  of  default,  after  appearance, 
without  taking  from  the  party  the  right  to  sign  judgment  for  default 
of  appearance,  or  to  enter  a  common  appearance  and  sign  judgment 
by  nihil  dicit. 

The  practice,  when  conducted  strictly  according  to  the  joint  effect 
of  the  several  acts  mentioned,  requires  the  plaintiff  to  sue  his  pro- 
cess, and  have  it  served  and  returned  according  to  the  act  of  the 
13th  of  June  1836.  If  the  defendant  fail  to  appear,  his  next  step 
is  to  file  his  declaration,  and  take  judgment  for  default  of  appear- 
ance. If  the  defendant  appear,  and  the  plaintiff's  cause  of  action  is 
within  the  2d  section  of  the  act  of  the  28th  of  March  1835,  he  may 
file  the  copy  required,  and  on  the  third  Saturday  succeeding  the 
return  day,  move  the  court  for  judgment,  if  the  defendant  do  not 
file,  in  the  meantime,  an  affidavit  of  defence.  If  the  defendant  file 
a  sufficient  affidavit  of  defence,  the  plaintiff's  next  step  is  to  take  a 
rule  upon  him  to  plead  to  the  declaration  already  filed,  and  proceed 
to  i88ue  *and  trial  according  to  the  course  of  the  practice  of 
the  courts  of  the  Commonwealth. 
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It  is  true,  that  it  has  not  been  usual  to  file  declarations  in  cases 
within  the  affidavit  law,  except  when  it  was  expected  the  defendant 
would  not  appear  to  the  action,  and  it  was  important  to  avoid  delay ; 
because  a  declaration  is  indispensable  to  the  validity  of  a  judgment 
for  default  of  appearance ;  whereas  this  court  has  held,  and  the 
Supreme  Court  have  sanctioned  the  decision,  that  a  declaration  is 
not  necessary  to  entitle  a  plaintiff  to  move  for  judgment,  for  want 
of  an  affidavit  of  defence.  But  this  is,  at  most,  a  mere  relaxation 
of  the  practice,  and  cannot  be  deemed  to  change  the  general  char- 
acter of  the  proceedings  of  the  court  in  such  cases. 

The  question  then  is,  whether  proceedings  so  conducted,  are 
according  to  the  common  law,  within  the  meaning  of  the  resolutions, 
or  whether  the  legislature  intended  to  require  the  adoption  of  some 
other  course  of  proceeding  than  that  with  which  the  courts  are 
familiar,  and  which  is  enforced  every  day  between  man  and  man. 
To  say  so,  would  be  to  impute  an  intention  to  the  legislature,  for 
which  it  would  be  impossible  to  assign  a  reasonable  or  a  just  motive. 

But  it  is  not  difficult  to  discover  the  meaning  of  the  proviso  in 
question.  The  7th  article  of  the  4th  section  provides  a  mode  of 
proceeding  by  the  holders  and  proprietors  of  the  notes,  bills  and 
obligations  of  the  bank,  for  declaring  the  charter  of  the  bank  for- 
feited, if  it  shall  refuse  to  pay  the  same,  when  due  and  demanded, 
and  persist  in  the  refusal  three  months.  This  is  a  proceeding  osten- 
sibly in  behalf  of  the  Commonwealth,  and  may  have  the  effect  of 
proceedings  upon  a  writ  of  quo  warranto.  But  its  practical  oper- 
ation thus  far,  has  been  to  give  private  redress,  while  it  gave 
the  bank  time  to  meet  its  engagements.  The  first  of  the  reso- 
lutions in  question  (taken  in  connection  with  the  6th)  repeals  this 
7th  article,  and  thereby  deprives  the  party  aggrieved  by  the  default 
of  the  bank,  of  the  power  given  him  by  that  article  to  compel  the 
bank  to  pay  his  demand  in  three  months,  under  the  penalty  of  for- 
feiting the  charter. 

But  the  clause  in  the  6th  article  of  the  4th  section,  which  im- 
poses the  liability,  in  certain  cases,  to  pay  twelve  per  cent.,  was 
intended  to  give  a  benefit  directly  to  the  persons  holding  the  notes 
or  bills  of  the  bank.  The  use  of  the  clause,  however,  was  not  to 
give  a  right  of  action  ;  nor  does  it  purport  to  give  an  action.  By 
the  common  law  the  right  to  sue,  is  consequent  immediately  upon 
the  breach  of  a  contract.  The  object  of  the  provision,  as  I  have 
endeavored  to  show,  was  to  fix  by  way  of  compact,  the  rate  at 
which  the  damages  in  case  of  a  default  should  be  assessed  ;  leaving 
it  to  the  party,  to  enforce  the  recovery  of  them  by  action  at  com- 
mon law. 

The  proviso  annexed  to  the  first  of  these  resolutions,  it  seems  to 
me,  icfers  to  this  clause  in  the  6th  article.  It  was  intended  to 
guard  against  any  construction  of  the  resolutions,  which  might 


605  APPENDIX. 

[Hall  v.  Back  of  the  United  States.] 

a^"ec*'  either  *the  common-law  right  of  action,  or  the  dam- 
ages  which  the  party  injured  might  recover  by  action. 
Perhaps  it  was  unnecessary,  though  proper  enough  to  prevent  a 
doubt,  and  considered  with  this  reference,  the  language  of  the  pro- 
viso is  appropriate.  It  saves  to  individuals,  the  right  to  enforce 
the  liabilities  of  the  banks  and  the  penalties  recoverable  from  them 
according  to  the  common  law  in  force  in  this  Commonwealth — that 
is  to  say  by  action.  The  obligation  of  the  Bank  of  the  United 
States  to  pay  twelve  per  cent.,  I  have  endeavored  to  show  is  not 
properly  a  penalty,  any  more  than  the  obligation  of  the  other  banks 
to  pay  six  per  cent,  for  the  like  default,  is  a  penalty.  Still,  if 
there  be  a  doubt,  whether  it  be  not  a  penalty,  the  resolutions  include 
it,  because  if  it  be  a  penalty,  it  is  recoverable  by  action  according 
to  the  common  law  in  force  in  this  Commonwealth :  and  none  the 
less  so,  because  the  bank  might  be  compelled  to  pay  it  by  proceed- 
ings under  the  7th  article,  or  forfeit  its  charter. 

The  legislature  must  be  supposed  to  have  known  the  incidental 
effect  of  the  7th  article  as  a  means  of  redress  to  individuals ;  and 
more  than  this;  the  object  of  the  7th  article  doubtless  was,  to  give 
such  an  advantage  to  individuals  while  it  allowed  some  indulgence 
to  the  bank.  It  imparted  to  individuals  a  power,  under  restrictions, 
which,  upon  general  principles,  the  Commonwealth  only  could  exer- 
cise :  without  relinquishing,  however,  the  right  of  the  Common- 
wealth to  proceed  by  its  own  officers,  upon  a  writ  of -quo  warranto 
to  resume  the  corporate  franchise  immediately  upon  a  forfeiture  for 
any  cause. 

The  resolutions  thus  understood  are  perfectly  consistent  with  the 
rights  of  individuals.  They  do  not  impair  the  right  of  action,  nor 
any  right  which  may  be  recovered  by  action ;  but  they  do  resume 
the  Commonwealth's  prerogative  to  proceed  against  the  bank  under 
the  7th  article,  for  a  forfeiture  of  its  charter.  The  power  of  the 
Commonwealth  to  do  this,  cannot  be  questioned.  The  expediency 
of  doing  it,  is  not  for  the  courts  to  consider. 

These  observations  have  been  specially  applied  to  the  case  of  the 
Bank  of  the  United  States,  but  they  are  equally  applicable  to  the 
other  banks,  and  the  corresponding  articles  in  the  acts  incorpo- 
rating them. 

3.  Another  objection  of  the  defendants  is  thus  stated  in  the 
affidavit  which  has  been  filed.  "  That  interest  is  not  recoverable, 
except  from  the  time  when  the  paper  sued  on,  according  to  what, 
appears  on  its  face,  became  due  and  payable :  and  that  if  any 
extrinsic  matter  be  relied  on  therefor,  the  same,  if  true,  should  be 
duly  proved  hereafter;  and  is  not  to  be  assumed  upon  any  applica- 
tion for  judgment,  for  want  of  an  affidavit  of  defence." 

This  objection,  so  far  as  it  respects  the  demand  for  interest  on 
the  notes  payable  on  demand  from  a  day  previous  to  the  institution 
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of  the  suit,  it  appears  to  me  is  well  founded.  In  the  case  of  New- 
ton v.  The  Bank  of  the  United  States,  the  demand  of  payment  is 
said  to  *have  been  made  on  the  6th  of  January  1840,  which  r*gAp 
was  a  considerable  time  before  suit  brought. 

To  obviate  this  objection — which  appears  to  have  been  antici- 
pated— the  plaintiffs  moved  for  interlocutory  judgments,  suggesting 
that  the  fact  of  demand  and  the  day  of  demand,  may  be  inquired 
of,  before  a  jury  of  inquiry. 

I  have  never  doubted  the  power  of  the  court  to  award  writs  of 
inquiry  upon  judgments  rendered  under  this  act  of  assembly  ;  and 
cases  unquestionably  within  the  act,  may  occur,  in  which  the  con- 
venient administration  of  justice  may  require  the  court  to  do  so. 
It  is  true,  that  no  case  has  occurred  in  which  it  has  been  done  ; 
and  that  may  be  accounted  for  by  the  fact,  that  no  case  has  occurred 
in  which  the  damages  could  not  conveniently  be  assessed  by  the 
court  or  by  the  prothonotary. 

Another  reason  is,  that  it  has  not  been  the  practice  to  file  decla- 
rations, except  in  cases  where  the  plaintiff  expected  to  obtain  judg- 
ment for  a  default  of  appearance  on  the  quarto  die  post  of  the 
return  day  of  the  writ.  But  a  writ  of  inquiry  always  supposes  a 
declaration  to  have  been  filed ;  and  in  fact  recites  the  substantial 
parts  of  a  declaration.  Of  course  a  writ  of  inquiry  could  not  be 
awarded  upon  a  judgment  rendered  under  this  (2d)  section,  where 
no  declaration  has  been  filed  without  either  altering  the  form  of 
the  writ,  so  as  to  suit  it  to  the  state  of  the  record,  or  introducing 
a  recital  contrary  to  the  truth  of  the  record. 

But  however  this  may  be,  the  objection  cannot  be  removed  in. 
that  way,  because  a  writ  of  inquiry  is  a  mere  inquest  of  office,  the 
object  of  which  is  to  inform  the  conscience  of  the  court,  and  it 
cannot  be  used  to  determine  matters  of  fact,  which  the  court,  if 
they  chose  to  do  it,  could  not  determine  themselves.  3  Wils.  61, 
155  ;  Doug.  316,  n.;  1  Tidd  513;  2  Whart.  211. 

A  judgment  by  default,  therefore,  would  be  prejudicial  to  the 
plaintiffs  if  the  court  is  not  already  sufficiently  possessed  of  the  facts 
which  constitute  the  cause  of  action  and  right  to  damages  claimed ; 
and  if  they  are  so,  there  is  no  necessity  for  a  writ  of  inquiry  ;  it 
being  merely  matter  of  computation  to  assess  damages  at  a  given 
rate  per  cent,  from  a  given  day. 

This  is  a  sufficient  reason  why  a  writ  of  inquiry  should  not  be 
awarded  in  these  cases ;  but  as  it  has  been  much  insisted  on  by 
counsel,  I  will  go  a  little  further  into  this  matter. 

In  cases  where  declarations  have  been  filed,  and  judgments 
obtained  thereon  by  nihil  dicit,  non  sum  informatus,  or  for  default 
of  appearance,  or  on  a  demurrer,  the  facts  alleged  in  the  declara- 
tion are  deemed  to  be  confessed ;  as  much  so,  as  if  they  had  been 
found  by  a  jury. 
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Now  all  the  precedents  of  writs  of  inquiry  (containing  as  they 
do  a  recital  of  the  cause  of  action  alleged  in  the  declaration)  prove 
that  no  inquiry  about  the  facts  which  constitute  the  cause  of  action 
*fi071  *s  *contemplated,  but  only  the  assessment  of  damages  arising 
-"  from  facts  confessed.  Hence  the  defendant  is  not  allowed 
to  set  up  any  defence  before  a  jury  of  inquiry,  which,  if  proved, 
would  defeat  the  action ;  although  he  may  give  evidence  in  mitiga- 
tion of  damages. 

These  propositions  are  so  elementary,  that  an  authority  to  prove 
them  will  hardly  be  expected,  and  yet  it  seems  necessary  to  state 
them,  to  answer  the  argument  properly. 

It  will  not  be  denied,  I  presume,  that  the  fact  of  a  demand  at 
the  bank  on  the  day  from  which  damages  at  the  rate  of  twelve  per 
cent,  are  claimed,  is  a  material  fact.  If  the  plaintiffs  had  filed  a 
declaration  alleging  the  fact  of  a  demand  on  a  particular  day,  it 
would  be  competent  for  the  defendant  to  take  issue  upon  that  fact, 
and  if  the  plaintiffs  should  fail  to  prove  before  the  jury  a  demand 
on  that  day,  or  some  other  day  previously  to  the  commencement  of 
the  action,  as  the  rules  of  pleading  and  evidence  require,  they 
would  fail  in  their  action. 

The  act  of  the  22d  of  March  1817,  provides  expressly,  that  no 
suit  shall  be  maintained  on  any  bank  note  payable  to  bearer  or 
order  on  demand,  unless  demand  shall  have  been  first  made  for 
payment  thereof  at  the  banking  house ;  and  in  case  of  non-pay- 
ment, interest  shall  be  recoverable  from  the  time  of  making  such 
demand. 

Besides,  the  act  incorporating  the  Bank  of  the  United  States,  in 
the  clause  which  has  already  been  considered,  makes  the  bank 
liable  to  pay  twelve  per  cent,  interest  only  in  case  of  a  neglect  or 
refusal  to  pay  its  notes,  bills  or  moneys  deposited  when  due  on 
demand  made  at  the  bank  during  banking  hours. 

The  fact  of  the  demand  then,  is  parcel  of  the  cause  of  action 
and  could  not  be  controverted  by  the  defendants  before  a  jury  of 
inquiry  after  a  judgment  by  default  upon  a  declaration  alleging  the 
fact  of  a  demand,  and  the  time  of  it. 

But  more  than  this  :  if  the  defendants  had  pleaded  to  issue  and 
a  trial  had  been  had  before  a  jury  and  a  verdict  found  for  the 
plaintiffs  generally,  without  assessing  the  damages,  the  defect  could 
not  be  supplied  by  a  writ  of  inquiry,  but  only  by  a  venire  de  novo. 
Many  cases  may  be  cited  in  support  of  this  position.  Hardw.  Gas. 
138,  295;  2  Wilson  368;  Say.  214;  10  Coke  118;  Salk  205; 
Godb.  207 ;  4  Leon.  245 ;  2  Sellon's  Pract.  16,  17. 

The  true  question  upon  this  part  of  the  case  appears  to  me  to  be 
this,  viz.,  whether  the  fact  of  a  demand  in  the  manner  required  by 
the  act,  and  the  time  of  the  demand,  sufficiently  appears  on  the 
record. 


1841.]  APPENDIX.  607 

[Hall  t>.  Bank  of  the  United  States.] 

This  brings  me  to  the  consideration  of  a  question  which  has 
divided  this  court — a  question  it  is  true,  which  is  no  longer  open, 
because  the  opinion  of  the  majority  of  the  court  has  not  only  been 
confirmed  by  the  Supreme  Court,  but  has  been  followed  almost 
universally  in  practice.  I  refer  to  the  question  touching  the  neces- 
sity of  declarations  in  cases  within  the  2d  section  of  the  act  of  the 
28th  of  March  1835. 

*If  declarations  had  been  filed  in  these  cases,  sufficiently   r^/jno 
alleging  the  fact  of  demand,  and  the  day  on  which  it  was   •- 
made,  I  conceive  that  there  would  have  been  no  ground  for  the  ob- 
jection now  under  consideration. 

The  defendants  would  have  been  bound  to  deny  the  fact  by  affi- 
davit, or  the  court  would  have  been  bound  to  assume  the  fact  as 
confessed.  It  has  been  said  indeed,  that  the  affidavit  of  defence  is 
applied  to  the  copy  of  the  instrument  filed,  and  that  the  defendants 
would  not  be  bound  to  notice  a  declaration,  if  filed,  except  by  way 
of  pleading.  But  I  cannot  think  so.  The  defence  is  to  the  cause 
of  action,  and  a  declaration  setting  forth  the  cause  of  action,  is  cer- 
tainly a  legal  way,  if  not  the  only  legal  way  of  bringing  it  to  the 
notice  of  the  defendants. 

I  do  not  undertake  to  say,  however,  that  a  declaration  is  neces- 
sary to  entitle  the  party  to  a  judgment  upon  an  instrument  of 
writing,  or  other  cause  within  this  act.  The  law,  as  I  have  already 
said,  is  quite  otherwise.  But  it  is  a  different  question  whether  a 
declaration  may  not  be  necessary  in  those  cases  where  the  court 
would  not  undertake  to  assess  the  plaintiffs  damages  without  a  writ 
of  inquiry ;  and  more  especially  in  those  cases  where  the  court 
cannot  otherwise  be  put  in  possession  of  all  the  facts  upon  which 
the  plaintiffs  right  to  damages  depend. 

According  to  the  settled  practice  of  the  court,  the  plaintiffs,  in 
these  cases  may,  no  doubt,  recover  all  that  can  be  shown  to  be  due 
by  the  copies  of  the  instruments  filed.  We  presume  the  fact,  that 
a  demand  was  made  (though  not  alleged),  because  the  defendants 
have  not  denied  it ;  but  the  rights  of  the  plaintiffs,  as  stated  in 
the  argument,  requires  that  we  should  go  further,  and  presume  the 
fact  of  demand  made  at  some  particular  day.  In  the  case  of  New- 
ton v.  The  Bank  of  the  United  States,  the  day  named  is  the  6th 
of  January  1840.  The  question  is.  by  what  principle  can  the  court 
do  so? 

Those  who  deny  that  a  declaration  is  necessary  for  such  a  pur- 
pose as  this,  are  bound  to  point  out  some  other  expedient  known  to 
the  law,  by  which  it  may  be  effectually  done.  In  the  cases  under 
consideration,  informal  papers  have  been  filed,  the  legal  effect  of 
which  it  is  necessary  now  to  consider.  It  is  sufficient  to  refer  to 
one  of  them.  That  filed  in  the  case  of  Newton  v.  The  Bank  of  the 
United  States,  is  in  the  following  words : 
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"  The  within  copies  of  ten  notes  of  the  defendant,  to  wit,  nine  of 
$1000  each,  and  one  of  $500,  amounting  altogether  to  the  sum  of 
$9500,  which  were  presented  on  the  6th  of  January  1840,  at  the 
bank,  and  payment  refused,  and  said  refusal  marked  upon  the  said 
notes  by  A.  Lardner,  Esq.,  acting  cashier,  are  copies  of  the  several 
notes  (upon)  which  the  above  action  is  founded." 

The  first  question  is  whether  the  defendants  were  bound  to  notice 

this  paper.     If  they  were  not,  the  court  cannot  notice  it  to  their 

*60°n  Prejudice  >  *and  this  question  depends  upon  another,  viz., 

-*  whether   it   was    filed   with   or   without  the   authority  of 

law. 

Upon  this  question  it  may  be  said  that  the  second  section  of  the 
act  of  the  28th  of  March  1835,  gives  no  authority  whatever  to  file 
any  paper  but  "  a  copy  of  the  instrument  of  writing,  book-entries, 
or  claim  on  which  the  action  is  brought."  If  the  plaintiffs,  there- 
fore, needed  the  authority  of  law  for  filing  these  papers,  this  act  does 
not  give  it.  It  is  a  paper  in  addition  to  the  copies  of  the  instru- 
ments of  writing,  upon  which  the  action  is  brought. 

The  act  of  the  21st  of  March  1806,  section  5,  commonly  called 
the  statement  law,  is  inapplicable  to  this  proceeding ;  for  the 
provision  of  this  act  which  gives  the  plaintiff  authority  to  file  in 
the  office  of  the  prothonotary  a  statement  of  his  demand,  requires 
him  to  do  it  on  or  before  the  third  day  of  the  term  to  which  the 
process  is  returnable,  and  it  also  gives  the  defendant  until  twenty 
days  before  the  next  term  to  file  a  statement  of  his  account,  partic- 
ularly specifying  what  he  believes  is  justly  due  to  him,  which  he 
may  do  without  verifying  it  by  affidavit.  It  also  gives  to  the  parties 
a  day  on  the  succeeding  term  to  appear,  and  then  provides,  that 
if  the  plaintiff  neglects  to  appear,  the  court  shall  order  a  non- 
suit. If  the  plaintiff  appears,  and  the  defendant  makes  default 
at  the  day  assigned,  the  court  shall  give  judgment  against  him  by 
default. 

If  this  statement  then,  were  sufficiently  formal  within  this  act  of 
assembly,  yet  the  practice  prescribed  by  it  is  inconsistent  through- 
out with  the  2d  section  of  the  act  under  consideration.  So  then 
this  act  of  assembly  is  out  of  the  question. 

It  remains  then  only  to  consider  the  effect  of  this  paper  as  a 
declaration.  It  certainly  cannot  be  doubted  for  a  moment  that  a 
judgment  for  default  of  appearance,  according  to  the  acts  of  the 
20th  of  March  1724-5,  or  13th  of  June  1836,  founded  thereon, 
would  be  erroneous.  It  is  deficient  in  form  and  substance.  It 
avers  only  that  the  copies  filed  are  copies  of  the  notes  on  which  the 
action  is  brought — an  averment  which  the  plaintiff  was  not  bound 
to  make.  Every  other  matter  contained  in  the  paper  is  stated  by 
way  of  recital  and  without  the  particularity  required  in  a  declara- 
tion. In  fact,  it  would  be  doing  injustice  to  the  learned  counsel  to 
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suppose  that  it  was  intended  as  a  declaration,  or  that  it  could 
serve  any  other  purpose  than  that  of  a  summary  of  the  matters  included 
in  the  action.  At  most  it  is  an  informal  suggestion  of  facts,  filed 
of  record,  without  authority  of  law,  and  therefore  has  no  legal  effect 
whatever.  The  case  would  be  the  same  as  it  now  is,  for  all  the 
purposes  of  this  question,  if  the  paper  had  not  been  filed.  The 
papers  filed  in  the  other  suits,  although  open  to  different  remarks, 
are  equally  liable  to  objection. 

But  it  is  said,  that  papers  of  this  sorthave  been  filed  in  other  cases, 
and  judgments  have  been  founded  upon  them.  I  am  not  aware  of 
any  such  case,  but  if  the  fact  be  so,  such  judgments  are,  in  my 
*opinion,  quite  erroneous.  It  is  true  there  have  been  informal  r+r.* « 
papers  filed,  abridging  the  demand  of  the  plaintift'  to  a  much  L 
less  sum  than  would  appear  to  be  due  from  the  face  of  the  instru- 
ments upon  which  the  actions  were  brought. 

Actions  have  been  brought,  for  example,  upon  the  covenants  to 
pay  rent,  reserved  in  ground- rent  deeds,  where  the  rent  has  been 
paid  until  within  a  short  time  of  suit  brought.  The  use  of  these 
informal  papers  or  statements  filed  in  such  cases,  is  to  prevent  an 
affidavit  of  defence  which  would  be  filed  if  the  plaintiff  should  appear 
to  demand  more  than  is  justly  due  him.  But  in  strictness  there 
ought  to  be  a  declaration  filed  in  every  such  case,  alleging  a 
breach  of  the  covenant :  for  the  covenant  to  pay  the  rent  is  not 
the  cause  of  action  but  the  breach  of  it ;  and  if  the  court  were  to 
insist  upon  it,  the  plaintiff  would  be  bound  to  declare  and 
allege  a  breach  in  the  declaration,  or  the  defendant  might  consider 
him  as  demanding  all  that  would  appear  to  be  due  by  the  face  of 
the  deed. 

I  do  not  mean  to  say,  however,  that  a  declaration  is  necessary 
for  that  purpose.  I  acquiesce  in  the  authority  of  decided  cases. 
Watkins  v.  Phillips,  2  Whart.  210,  211,  is  such  a  case.  Nor  do  I 
mean  to  say  that  an  informal  paper,  abridging  the  plaintiff's  de- 
mand, or  remitting  a  part  of  his  right,  as  it  would  appear  by  the 
copy  is  a  nullity.  It  is  the  practice  of  the  court  to  take  notice  of, 
and  give  effect  to  such  papers.  But  such  a  paper  is  not  in  the 
nature  of  a  declaration,  and  its  operation  is  the  opposite  of  that 
which  is  claimed  for  the  statements  filed  in  these  cases.  It  purports 
nothing  which  it  is  the  interest  of  the  defendant  to  deny;  whereas 
the  use  intended  by  these  papers  is  to  aver  facts,  which  are  indis- 
pensable, by  the  rules  of  the  common  law,  to  the  plaintiff's  right 
to  recover  anything  in  the  action ;  or  if  not,  certainly  to  his  right  to 
recover  damages  at  the  rate  of  twelve  per  cent,  from  the  day  of 
demand,  instead  of  the  damages  ordinarily  assessed  upon  contracts 
for  the  payment  of  money.  This  class  of  cases,  therefore,  does  not 
support  the  plaintiff's  position. 

Cases  have  occurred  also,  in  which  the  copies  of  other  instru- 
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ments  besides  those  on  which  the  actions  were  founded,  have  been 
filed,  and  judgments  have  been  rendered  upon  the  exhibition  of  the 
plaintiff's  right  and  the  defendant's  liability  thus  made.  The  case 
of  Hansel  v.  Nelson,  ||  1  Miles  340, ||  referred  to  in  the  argument, 
was  a  case  calling  for  such  copies,  in  the  opinion  of  one  of  the 
judges  of  this  court.  The  use  of  the  papers  now  referred  to,  is  to 
supply  the  place  of  pleadings.  My  own  opinion  is,  that  they  can- 
not serve  any  such  purpose.  The  act  of  assembly  gives  no  warrant 
to  file  them,  and  the  common  law  knows  nothing  of  any  such  sub- 
stitutes for  pleadings.  If  anything  is  necessary  but  a  copy  of  the 
instrument  upon  which  the  action  is  brought  to  show  the  plaintiff's 
right  to  sue,  or  the  defendants'  liability  to  answer,  the  only  mode 
known  to  the  law,  or  putting  it  upon  the  record,  and  bringing  it 
*fi1 1 1  effectuaMj  to  the  notice  of  the  court,  and  of  *the  defendant, 
J  is  a  declaration ;  and  this  method  is  much  more  convenient 
in  most  cases,  than  the  filing  of  copies  of  other  instruments.  By 
this  method,  however  diversified  the  facts,  which  enter  into  the 
plaintiff's  cause  of  action,  may  be,  if  his  action  is  founded  upon  a 
cause  within  the  description  of  the  second  section  of  this  act,  he 
may  obtain  the  judgment  of  this  court,  (unless  an  affidavit  of 
defence  be  filed)  in  such  form  as  will  give  him  the  most  ample 
redress,  and  if  a  writ  of  inquiry  be  necessary,  the  record  is  in 
such  a  shape  as  to  admit  of  it,  without  either  altering  the  form  of 
the  writ,  or  introducing  a  recital  into  it  contrary  to  the  truth. 

Admitting,  however,  that  the  statements  filed  are  insufficient,  it 
is  still  contended  that  no  statement  or  declaration  was  necessary. 
The  act  of  assembly,  it  is  said,  gives  the  right  to  a  judgment  upon 
the  filing  of  the  copies  merely ;  and  the  filing  of  the  statement 
cannot  prejudice  that  right. 

In  the  case  of  Potts  v.  Crabb,  2  Whart.  181,  it  is  said  that  "the 
act  does  not  seem  to  require  any  averment  on  the  part  of  the  plain- 
tiff. If  the  defendant  had  not  actual  notice  he  ought  to  have  said 
so  in  his  affidavit." 

It  has  also  been  repeatedly  held  by  this  court  in  actions  against 
endorsers,  that  the  plaintiff  is  not  bound  to  aver  the  fact  of  demand 
on  the  drawer,  and  notice  to  the  endorser,  but  both  are  presumed, 
unless  denied  by  the  affidavit. 

On  the  authority  of  these  cases,  the  argument  has  been  urged 
upon  us,  that  the  plaintiffs  were  not  bound  to  aver  the  fact  of  a 
demand  at  the  bank,  but  the  court  are  bound,  by  the  principles  of 
their  own  decisions,  to  presume  that  it  was  made,  and  allow  an 
inquiry  to  be  had  into  the  time  of  it,  which  is  matter  of  mere  cir- 
cumstance. Why  should  the  court  presume  the  fact  of  a  demand 
before,  but  as  near  as  may  be,  to  the  time  of  suit  brought,  when 
that  may  not  be  according  to  truth,  and  not  rather  by  the  aid  of 
witnesses  and  a  jury  of  inquiry,  adjust  the  presumption  to  the 
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truth  of  the  case,  especially  as  the  justice  of  the  case  may  require 
it.     Such  is  the  argument. 

If  I  were  at  liberty  to  exercise  my  own  judgment  upon  what  I 
believe  to  be  general  principles,  I  should  say  that  the  court  ha.s  not 
the  right  to  presume  before  trial  any  fact  not  alleged  against  the 
defendant.  There  is  certainly  no  such  presumption  made  in  actions 
conducted  according  to  the  course  of  the  common  law. 

Even  after  a  trial,  according  to  the  general  rule,  material  facts 
not  alleged,  are  not  held  to  be  supplied  by  a  verdict,  unless  they 
are  necessarily  concomitant  to  other  material  facts  which  are  alleged. 
But  by  the  principle  invoked,  a  fact  is  assumed,  not  because  the 
plaintiff  asserts  it,  and  the  defendant  being  legally  called  upon  to 
answer  it,  does  not  deny  it;  but  because,  in  the  absence  of  all 
allegation,  the  defendant  does  not  anticipate  and  deny  it  by  his 
affidavit. 

If  such  a  presumption  arises  necessarily  from  the  act  of  assem- 
bly, *I  should  think  there  would  be  great  force  in  the  argu-    r*cio 
ment  that  the  proceeding  under  this  section,  is  not  according   * 
to  the  common  law. 

But  if  this  act  be  considered  in  connection  with  the  act  of  the 
20th  of  March  1724-5,  or  the  act  of  the  13th  of  June  1836,  as 
it  ought  to  be,  there  is  no  ground  for  considering  the  presumption 
as  arising  from  the  act  of  assembly — for  if  the  provisions  of  both 
acts  were  observed  in  practice,  there  would  be  no  occasion  for  any 
presumption  which  would  be  at  variance  with  the  rules  of  the  com- 
mon law.  The  utmost,  therefore,  which  can  be  said  is,  that  the 
court  by  relaxing  the  practice,  have  given  occasion  for  a  presump- 
tion which  the  acts  of  assembly  do  not  require,  and  which  the  rules 
of  the  common  law  do  not  seem  to  allow. 

As  I  am  opposed,  therefore,  to  this  presumption  in  any  case,  and 
in  respect  to  any  material  fact  in  favor  of  a  plaintiff  dehors  the 
copy  of  the  instrument  filed,  I  do  not  feel  at  liberty  to  extend  it  to 
cases,  which,  in  the  opinion  of  the  other  judges  of  this  court,  are 
not  within  the  principle  by  which  they  have  been  guided. 

The  principle,  then,  as  I  understand  it,  is  this :  The  court  will 
presume  such  facts  in  connection  with  the  instrument  upon  which 
the  action  is  founded,  as  are  absolutely  indispensable  to  give  the 
plaintiff  a  footing  in  court,  unless  such  facts  are  denied  by  the  affi- 
davit— because  the  act  gives  him  a  right  to  a  judgment  upon  filing 
a  copy  of  the  instrument  of  writing,  without  more.  But  in  the 
application  of  this  presumption  to  the  question  of  damages,  the 
court  will  be  guided  by  what  appears  on  record,  and  consequently 
they  will  not  compute  interest  from  a  day  before  the  suit  brought, 
unless  it  appears  by  the  copy  itself,  that  the  plaintiff  is  entitled  to 
interest  from  an  earlier  day. 

Consequently,   the  presumption  of  the  fact  of  demand  is  not 
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available  to  the  plaintiffs  in  these  cases  for  the  purpose  of  computing 
the  interest,  except  from  the  time  of  suit  brought;   because  a  demand 
at  any  time  before  suit  brought  would  be  sufficient  to  give  the  plain 
tiffs  a  cause  of  action. 

In  actions  against  an  endorser  of  a  promissory  note,  it  is  neces- 
sary to  presume  the  fact  of  a  demand  on  the  maker  to  have  been 
made  at  the  time  the  note  became  due  and  payable ;  but  no  such 
presumption  is  necessary  in  respect  to  the  post  notes,  of  which 
copies  have  been  filed  in  these  cases.  The  bank  would  still  be  liable 
on  these  notes  if  the  demand  were  made  at  any  other  time  after 
they  became  due  and  payable,  and  before  suit  brought.  The  pre- 
sumption of  the  fact  of  a  demand,  therefore,  in  respect  to  these 
notes,  would  not  be  available  for  the  purpose  of  computing  interest 
at  twelve  per  cent,  except  from  the  time  of  suit  brought. 

Upon  conferring,  however,  with  the  other  judges,  I  understand 
them  to  say,  that  the  principle,  as  they  understand  it,  and  feel 
bound  to  apply  it,  does  not  go  even  to  that  extent.  They  will  not 
assume  the  fact  of  a  demand  of  the  payment  of  these  post  notes, 
^o-i  on  made  at  *the  banking  house  of  the  defendants  at  any  time ; 
J  which  is  indispensable  to  the  right  of  the  plaintiffs  to  recover 
more  than  the  ordinary  damages  of  six  per  cent. 

For  the  reasons  already  stated,  I  am  disposed  to  acquiesce  in  this 
further  limitation  of  the  principle. 

Such,  then,  is  the  application  of  the  principle  as  I  understand  it, 
which  is  relied  on  by  the  plaintiffs  to  dispense  with  a  declaration  or 
statement,  alleging  in  a  legal  and  sufficient  form  the  fact  of  a 
demand  of  payment  at  the  bank,  and  the  time  of  it.  If  the  plain- 
tiffs are  willing,  therefore,  to  take  judgments  for  the  principal  sums 
of  their  notes  with  the  interest  accordingly,  they  are  entitled  to  have 
them — for  to  that  extent  the  decisions,  and  the  settled  practice  of 
the  court  require  us  to  go.  If,  however,  they  are  unwilling  to 
relinquish  their  claim  of  interest  at  twelve  per  cent,  or  from  an 
earlier  day,  it  will  be  necessary  for  them  to  go  before  a  jury. 

The  demand  for  notarial  fees  I  consider  untenable.  The  act  of 
the  18th  of  February  1836,  section  4,  does  not  contemplate  the 
intervention  of  a  notary.  The  claim  was  put  in  argument  on  the 
ground  of  usage;  but  if  common  bank  notes,  and  bank  post  notes 
are  a  species  of  paper  by  itself,  there  is  no  usage  affecting  this  sort 
of  paper.  Neither  was  a  protest  necessary.  It  is  admitted  that 
the  necessity  of  protest  is  confined  to  foreign  bills  of  exchange. 
These  fees,  therefore,  cannot  be  claimed  as  damages  necessarily 
incurred  by  the  plaintiffs.  In  respect  to  post  notes,  the  ground  on 
which  the  actions  are  maintained  seems  to  exclude  the  claim  as  to 
them.  In  respect  to  the  ordinary  bank  notes,  the  claim  might  be 
made  oppressive  to  the  banks  without  any  substantial  benefit  to  the 
holders  of  the  notes.  It  might  be  made  on  every  note,  whatever 


APPENDIX.  613 

[Hall  v.  Bank  of  the  United  States.) 

its  denomination,  for  there  is  no  law  requiring  the  notary  to  include 
more  than  one  note  in  a  certificate  of  protest.  In  the  absence, 
therefore,  of  necessity,  of  authority,  and  of  usage,  I  feel  bound  to 
say  that  these  fees  are  not  recoverable.  6  Wheat.  572;  Union 
Bank  v.  Hyde,  2  Strange  910;  Act  of  18  Feb.  1836,  sec.  4, 
art.  6,  Pamph.  Laws  39. 


The  following  order  was  made  by  the  court : 

"Ordered  by  the  court,  that  in  all  cases  of  judgments  entered 
against  the  Bank  of  the  United  States,  the  prothonotary  will  take 
notice  that  the  damages  are  to  be  assessed  as  follows : 

As  to  the  notes  which  on  their  face  appear  to  be  payable  at  days 
subsequent  to  their  date,  the  plaintiffs  are  entitled  to  judgment, 
under  the  act  of  1835,  for  the  amount  of  the  notes,  with  interest  at 
the  usual  rate  of  six  per  cent,  per  annum,  computed  from  the  day 
at  which  the  notes  respectively  became  due.  As  to  the  other  notes, 
*  which  are  ordinary  bank  notes,  the  plaintiffs  are  entitled  to  r*ci4 
judgment  for  the  amount  of  the  notes,  with  interest  at  the  '• 
rate  of  twelve  per  cent,  per  annum,  computed  from  the  commence- 
ment of  the  suit. 

The  amount  of  fees  for  notarial  protests  will  be  included  in  the 
judgment  on  notes  payable  to  order,  and  excluded  in  the  case  of 
notes  payable  to  bearer." 


Writs  of  error  were  taken  in  all  these  cases  and  the  records 
removed  to  the  Supreme  Court ;  but  an  arrangement  has  since  been 
made  in  most  of  the  cases  between  the  parties. 

Cited  by  counsel,  9  Ban-  108  ;  10  Harris  484. 

Affirmed  in  the  Supreme  Court,  2  W.  &  S.  443. 

||  In  Bank  v.  Thayer  [one  of  the  above  cases],  2  W.  &  S.  443,  the  Supreme 
Court,  while  affirming  the  judgment  in  these  cases,  assert,  per  Rogers,  J., 
the  right  of  the  plaintiff  to  aver,  dehors  the  instrument,  the  date  of  demand, 
for  the  purpose  of  commencing  the  running  of  interest.  This  was  denied 
in  the  court  below  [see  note  *585].  And  in  Imhoff  ».  Brown,  6  Casey  504, 
it  is  said,  "  In  view  of  all  the  decisions,  it  would  seem  the  better  practice,  to 
confine  the  plaintiff  to  his  copy,  and  a  statement  respecting  the  extent  of  his 
claim  and  his  right  to  sue." 

In  actions  against  parties  secondarily  liable  on  promissory  notes,  4c.,  the 
plaintiff,  under  the  act  of  1835,  need  not  aver  demand  and  notice,  &c. 
the  defendant  must  deny  their  existence  if  he  relies  on  such  defence  :  Mc- 
Coneghy  v.  Kirk,  18  Smith  200. U 
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Thouron  and  Another  against  Paul. 

IX   ERROR. 

The  plaintiffs,  being  the  owners  of  certain  goods,  sold  one-half  of  them 
to  A.,  and  took  from  him  his  notes  at  six  months  for  the  price,  under  an 
agreement  that  all  the  goods  should  be  shipped  to  a  foreign  port  on  their 
joint  account.  The  shipment  was  to  be  under  the  control  of  the  plaintiff, 
and  the  profit  and  loss  to  be  equally  divided  between  them.  The  shipment 
was  accordingly  made  by  the  plaintiff,  but  resulted  in  a  loss.  None  of  the 
goods  or  of  the  proceeds  went  into  the  hands  of  A. :  Held,  that  under  these 
circumstances,  the  plaintiff  could  not  maintain  an  action  of  account-render 
against  A.2 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  account  render  brought  by  Nicholas  E. 
Thouron  and  Henry  Paillet,  trading  under  the  firm  of  N.  E.  Thou- 
ron &  Co.,  against  Joseph  S.  Paul  and  Eliza  his  wife,  late  Eliza 
Clark,  administratrix  of  Maskline  Clark. 

The  declaration  contained  three  counts.  The  first  count  recited, 
"  that  whereas  the  said  Maskline  in  his  lifetime,  at  the  city  and 
county  aforesaid,  from  the  10th  day  of  May,  Anno  Domini  one 
thousand  eight  hundred  and  twenty-six,  until  the  first  day  of  June 
one  thousand  eight  hundred  and  thirty-three,  was  the  bailiff  of  the 
said  Nicholas  and  Henry,  trading  as  aforesaid,  as  by  the  law 
merchant  he  can  reasonably  show,  and  during  all  that  time  had 
the  care  and  administration  of  divers  goods  and  merchandises,  viz., 

1  This  case  was  argued  at  March  term  1841 ;  but  the  opinion  of  the  court 
was  not  received  until  this  day. 

*  !|  In  the  principal  case,  page  *623,  Kennedy,  J.,  says,  "  But  it  appears 
from  the  evidence  *  *  *  that  the  *  *  *  money,  claimed  *  *  *  to  be  recovered 
from  the  defendant,  as  his  proportion  of  the  net  loss  *  *  *  in  transacting 
their  partnership  business,  teas  in  truth  the  balance  of  a  debt  owing  by  the 
defendant"  for  the  purchase  of  the  plaintiff's  goods,  independently  of  the 
success  or  failure  of  the  partnership.  And  the  judge  continues,  in  sub- 
stance, *624,  &c.,  that  he  first  misapprehended  the  facts,  and  thought  the 
claim  of  the  plaintiffs  was  founded  on  partnership  transactions  with  the 
defendants,  and  was  disposed  to  extend  the  common-law  rules  of  account- 
render  as  a  substitute  for  a  bill  in  equity ;  but  concludes  that  on  the  real 
facts  of  this  case,  a  bill  in  equity  would  not  be  sustainable;  for,  1.  There 
were  no  mutual  accounts,  nor  discovery  needed  to  support  the  account; 
and  2.  Waiving  this  objection,  the  defendant  is  not  charged  with  receiving 
money,  Ac.,  for  the  use  of  the  plaintiff. || 


APPENDIX.  616 

[Thouron  ».  Paul.J 

three  cases  of  silk  *ribbands,  two  cases  of  silk  galloons, 
and  three  cases  of  satins  and  lace,  to  merchandise  and 
make  common  profits  thereof  for  the  said  Nicholas  and  Henry, 
trading  as  aforesaid,  and  the  said  Maskline,  and  to  render  a 
reasonable  account  to  the  said  Nicholas  and  Henry,  trading  as 
aforesaid,  when  afterwards  the  said  Maskline  should  be  thereunto 
required." 

In  the  second  count,  the  plaintiffs  declared,  that  "  whereas  also 
afterwards,  viz.,  between  the  said  tenth  day  of  May  in  the  year 
aforesaid,  and  the  said  first  day  of  June  in  the  year  aforesaid,  at 
the  city  and  county  aforesaid,  the  said  Maskline  Clark  in  his  life- 
time was  the  receiver  of  the  moneys  of  the  said  Nicholas  and 
Henry,  trading  as  aforesaid,  as  by  the  law  merchant  he  can  reason- 
ably show,  and  during  that  time  received  of  the  moneys  of  the 
said  Nicholas  and  Henry,  trading  as  aforesaid,  by  the  hands  of 
divers  persons,  viz.,  the  said  Nicholas  and  Henry,  trading  as  afore- 
said, William  Craig,  James  Girdon  and  John  Wright,  eight  thousand 
five  hundred  dollars,  lawful  money,  to  merchandise  with  and 
make  profit  for  them  the  said  Nicholas  and  Henry,  trading  as 
aforesaid,  and  the  said  Maskline  in  his  lifetime,  and  thereof  to 
render  the  said  Nicholas  and  Henry,  trading  as  aforesaid,  a  reason- 
able account,  when  thereto  afterwards  the  said  Maskline  should  be 
thereunto  required." 

The  third  count  stated,  that  "  whereas  also,  during  the  times 
hereinbefore  specified,  at  the  county  aforesaid,  the  said  Maskline  in 
his  lifetime  was  the  bailiff  of  the  said  Nicholas  and  Henry,  trading 
as  aforesaid,  and  the  receiver  of  the  money  of  the  said  Nicholas  and 
Henry,  trading  as  aforesaid,  according  to  the  law  merchant  of  this 
Commonwealth,  and  then  and  there  had  the  care,  management  and 
administration  of  divers  other  goods,  wares,  and  merchandises 
belonging  to  them  the  said  Nicholas  and  Henry,  trading  as  afore- 
said, viz.,  three  cases  of  silk  ribbands,  two  cases  of  silk  galloons, 
and  three  cases  of  satins  and  lace,  of  the  value  of  eight  thousand  five 
hundred  dollars,  lawful  money,  and  during  the  said  times  was  the 
receiver  of  the  moneys  of  the  said  Nicholas  and  Henry,  trading  as 
aforesaid,  and  as  such  did  receive  other  moneys  of  and  belonging  to 
them,  at  the  county  aforesaid,  by  the  hands  of  divers  persons,  viz., 
the  said  Nicholas  and  Henry,  trading  as  aforesaid,  William  Craig, 
James  Girdon  and  John  Wright,  of  great  value,  viz.,  of  eight  thous- 
and five  hundred  dollars  of  other  like  lawful  money,  to  render  his 
reasonable  accounts  thereof  to  the  said  Nicholas  and  Henry,  trad- 
ing as  aforesaid,  when  thereto  afterwards  the  said  Maskline  shall 
be  required." 

The  declaration  then  averred  that  neither  the  intestate  in  his 
lifetime  nor  his  administrator  since  had  rendered  an  account,  &c. 

The  defendants  pleaded  that  the  intestate  never  was  bailiff  or 
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*fi171   *receiver>    no  assets;    debts  of   a  higher  nature;    plene 
-"   administravit,  &c. 

The  cause  came  on  for  trial  before  Jones,  J.,  on  the  23d  of  April 
1838,  when  evidence  was  given  on  the  part  of  the  plaintiffs,  that  on 
the  tenth  day  of  May  A.  D.  1826,  the  plaintiffs  being  the  owners 
of  certain  silk  goods  and  other  goods,  in  value  seven  thousand  eight 
hundred  and  forty-eight  dollars  and  eighty-six  cents,  sold  one-half 
of  the  same  to  the  intestate  Maskline  Clark,  and  took  from  him 
his  notes  at  six  months,  for  the  same,  under  an  agreement  that  the 
goods  were  to  be  shipped  to  Guayaquil,  in  South  America,  on  their 
joint  account;  the  shipment  to  be  under  the  control  of  the  plain- 
tiff", and  the  profit  and  loss  to  be  equally  divided  between  them. 
That  the  shipment  was  accordingly  made  by  the  plaintiff",  but  proved 
unfortunate ;  and  the  net  loss  to  each  of  the  parties  was  two  thou- 
sand six  hundred  and  thirty-four  dollars  and  thirty-three  cents. 
The  plaintiff's  counsel  admitted  that  none  of  the  proceeds  of  the 
shipment  came  into  the  hands  of  the  intestate  Clark,  in  his  life 
time,  or  of  his  administrators,  since  his  death,  and  that  all  the 
proceeds  were  received  by  the  plaintiffs.  The  plaintiff's'  counsel 
claimed  to  recover  in  this  suit  the  sum  of  four  thousand  five  hun- 
dred and  twenty  dollars  and  fifty-one  cents,  being  the  amount  of 
the  net  loss  on  half  of  the  shipment,  as  above  mentioned,  with 
interest  to  the  day  of  trial,  giving  the  defendant  credit  for  the  pay- 
ments made  by  him  and  received  by  the  plaintiff,  as  by  an  account 
current  produced.  The  plaintiff's  counsel  then  closed  his  case. 

The  defendant's  counsel  offered  no  evidence. 

The  learned  judge  being  of  opinion  that  the  plaintiffs  had  given 
no  such  evidence,  as  in  law  was  sufficient  to  maintain  the  action, 
ordered  a  judgment  of  a  nonsuit  to  be  entered.  And  afterwards 
the  court  in  bane  refused  to  set  aside  the  judgment  of  nonsuit. 

The  plaintiffs  then  took  this  writ  of  error. 

Mr.  Randall  (with  whom  was  Mr.  Dallas),  for  the  plaintiffs  in 
error,  cited  F.  N.  B.  116,  117;  Co.  Lit,  172,  a;  1  Bac.  Abr. 
Account ;  Wheeler  v.  Horn,  Willes  208 ;  Robson  v.  Curtis,  1 
Starkie's  Rep.  78 ;  2  E.  C.  L.  R.  303 ;  Holmes  v.  Higgins,  1  Bar. 
&  Cres.  74 ;  8  E.  C.  L.  R.  27 ;  Brubacker  v.  Robinson,  3  P.  & 
W.  297;  Paley  on  Agency  55;  Williams  v.  Henshaw,  11  Pick. 
79 ;  Casey  v.  Brush,  2  Caines's  Rep.  293 ;  Murray  v.  Bogert,  14 
Johns.  318 ;  Westerlo  v.  Ersten,  1  Wend.  532 ;  Lamalere  v.  Gaze, 
1  Wash.  C.  C.  Rep.  433 ;  Ozeas  v.  Johnson,  1  Binn.  191 ;  Wilber 
v.  Finney,  15  Mass.  116 ;  McFadden  v.  Irwin,  2  Whart.  37. 

Mr.  T.  I.  Wharton,  contra,  cited  Jordan  v.  Wilkins,  2  Wash. 
C.  C.  Rep.  482 ;  Godfrey  v.  Saunders,  3  Wilson  88 ;  James  v. 
Brown,  1  Dall.  339 ;  F.  N.  B.  266  ;  Andrews  v.  Allen,  9  S.  &  R. 
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241;  *  Walker  v.  Long,  2  Browne  125;  Venning  v.  Leckie, 
13  East  6 ;  Jordan  v.  Wilkins,  2  Wash.  0.  C.  Rep.  482 ; 
Galbreath  v.  Moore,  2  Watts  86;  Irvine  v.  Hanlon,  10  S.  &  R. 
221;  Cro.  Eliz.  806;  Winch.  5;  Lutwych  63;  Rastell's  Entries, 
Accompt ;  Bro.  Abr.  Accompt ;  1  Leon.  234 ;  1  W'entworth's 
Pleadings  81,  87. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  is  very  clear  that  the  evidence  adduced  and 
given  by  the  plaintiffs  on  the  trial  of  this  cause  does  not  support 
any  one  of  the  counts  contained  in  their  declaration.  The  first 
count  charges  the  intestate  of  the  defendants  as  the  bailiff  of  the 
plaintiffs,  with  having  had  the  care  and  administration  of  divers 
goods  and  merchandises,  enumerating  them,  for  a  certain  length 
of  time,  to  merchandise  and  make  common  profit  thereof  for  the 
plaintiffs  and  the  intestate,  and  to  render  a  reasonable  account  to 
the  plaintiffs,  &c.  The  second  count,  as  the  receiver  of  the 
moneys  of  the  plaintiffs,  during  a  certain  time  therein  specified, 
and  that  during  that  time  he  received  of  the  moneys  of  the  plain- 
tiffs, by  the  hands  of  divers  persons,  viz.,  the  plaintiffs,  William 
Craig,  James  Girdon  and  John  Wright,  eight  thousand  five  hundred 
dollars,  lawful  money,  to  merchandise  with  and  make  profit  for 
them  (the  plaintiffs  and  not  the  intestate),  and  thereof  to  render  the 
plaintiffs  a  reasonable  account,  &c.  And  the  third  count,  as  the 
bailiff  and  receiver  of  the  money  of  the  plaintiffs,  and  with 
having  had  the  care,  management  and  administration  of  divers  other 
goods,  wares  and  merchandises  of  the  plaintiffs,  enumerating  them, 
of  the  value  of  eight  thousand  five  hundred  dollars,  lawful  money, 
and  during  the  same  time,  with  having  been  the  receiver  of  the 
moneys  of  the  plaintiffs,  and  as  such  with  having  received 
other  moneys  of  the  plaintiffs,  by  the  hands  of  divers  persons,  viz., 
the  plaintiffs,  William  Craig,  James  Girdon  and  John  Wright,  of  great 
value,  viz.,  of  eight  thousand  five  hundred  dollars,  of  other  like 
lawful  money,  to  render  his  reasonable  account  thereof  to  the  plain- 
tiffs, &c.  But  the  evidence  given  only  goes  to  prove,  that  on  the 
tenth  day  of  May  1826,  the  plaintiffs,  being  the  owners  of  certain 
silk  and  other  goods,  such  as  are  mentioned  in  the  declaration,  of  the 
value  of  seven  thousand  eight  hundred  and  forty-eight  dollars  and 
eighty-six  cents,  sold  an  undivided  half  thereof  to  Clark,  the  intes- 
tate of  the  defendants,  and  took  from  him  his  notes,  securing 
the  payment  of  the  price  of  the  same  at  the  end  of  six  months, 
under  an  agreement  that  the  whole  of  the  goods  should  be  shipped 
to  Guayaquil,  in  South  America,  on  their  joint  account ;  that  the 
shipment  should  be  under  the  control  of  the  plaintiffs,  and  the  profit 
attending  the  same  equally  divided  between  them.  That  the  ship- 
ment was  accordingly  made  by  the  plaintiffs,  but  resulted  in  a  loss 
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to  each  of  the  parties,  as  the  plaintiffs  allege,  of  two  thousand  six 
hundred  and  thirty-four  dollars  and  thirty-three  cents.  It  also 
appeared  by  the  admission  of  the  counsel  for  the  plaintiffs,  that  the 
*619T  wn°le  °f  t^e  proceeds  *arising  from  the  shipment  and  dis- 
'  position  made  of  the  goods  were  received  by  the  plaintiffs, 
and  that  no  part  or  portion  was  ever  received  or  came  to  the  hands 
of  the  intestate  or  the  defendants :  and  that,  although  the  plaintiffs 
claimed  to  recover  the  sum  of  four  thousand  five  hundred  and 
twenty  dollars  and  fifty-one  cents,  as  the  net  loss  on  the  one-half 
of  the  goods  shipped  as  aforesaid,  made  up  of  principal  and  interest 
to.  the  day  of  the  trial  of  the  cause,  after  crediting  the  intestate 
with  six  hundred  and  eighty-nine  dollars  and  eighty-seven  cents, 
-paid  by  him  on  the  purchase  of  the  goods  from  the  plaintiffs,  and 
for  charges  incurred  by  insuring  and  shipping  the  same,  including 
the  interest  thereon  as  aforesaid,  with  the  further  sum  of  eight 
hundred  and  eighteen  dollars  and  twenty-eight  cents,  beside  the 
interest  thereon  to  the  day  of  trial,  being  one-half  of  the  proceeds 
received  by  the  plaintiffs  from  the  sale  and  disposition  of  the  goods 
made  by  them ;  yet  this  sum  of  four  thousand  five  hundred  and 
twenty  dollars  and  fifty-one  cents,  claimed  by  the  plaintiffs  as  a  net 
loss  upon  the  shipment  and  disposition  made  of  the  goods,  appears, 
from  the  account  which  they  have  themselves  exhibited,  for  the 
purpose  of  showing  the  loss  and  the  amount  thereof,  to  be  in  reality 
the  balance  or  residue  of  the  price  agreed  to  be  paid  by  the  intestate 
of  the  defendants  for  the  one  undivided  half  of  the  goods  upon 
his  purchase  of  the  same.  Though  the  purchase  by  the  intestate 
of  the  defendants  of  the  undivided  half  of  the  goods,  from  the 
plaintiffs,  created  an  indebtedness  on  his  part  to  them,  yet  it  can- 
not be  pretended  that  it  constituted  him  either  their  bailiff  or  re- 
ceiver for  any  purpose  whatever.  By  the  very  terms  of  the  contract 
for  the  purchase,  he  was  precluded  from  becoming  either,  for  the 
plaintiffs  thereby  reserved  to  themselves  the  exclusive  right  of 
shipping  and  disposing  of  the  goods,  and  of  receiving  the  moneys 
which  should  arise  therefrom  ;  all  which,  as  it  appears  by  their  own 
showing,  was  carried  into  effect  by  the  plaintiffs  themselves,  with- 
out the  least  participation  or  interference  therein  by  the  defendant. 
But  the  objection,  that  the  evidence  did  not  support  the  counts,  or 
any  of  them,  was,  as  is  admitted,  not  made  on  the  trial  of  the 
cause  below.  One,  however,  of  a  much  broader  character  was 
taken;  which  was,  that  the  evidence  given  by  the  plaintiffs  would 
not  support  the  action  of  account-render  in  any  form  of  the  declar- 
ation that  could  be  devised ;  and  upon  this  ground,  it  would  seem, 
that  the  court  decided  the  cause;  and,  being  of  opinion  in  favor 
of  the  defendant,  accordingly  nonsuited  the  plaintiffs.  It  is  fair, 
therefore,  that  the  cause  should  be  decided  here  upon  the  same 
ground:  for  had  the  objection  been  taken  below,  that  the  plaintiffs 
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had  merely  failed  to  support  any  one  of  the  counts  contained  in 
their  declaration,  though  the  evidence  given  by  them  might  sustain 
an  effective  count  drawn  in 'a  form  suitable  to  it,  and  the  court  had 
yielded  their  assent  to  such  objection,  the  plaintiffs  could  have 
obviated  it  at  once,  by  asking  leave  of  the  court  to  amend;  but  to 
decide  against  them  here  upon  such  an  objection,  *when  it  r*^™ 
was  not  made  below,  would  be  turning  them  out  of  court  *• 
without  having  the  merits  of  their  claim  passed  on,  or  the  question 
settled,  whether,  if  their  evidence  be  accredited,  they  can  under 
any  form  of  declaration,  recover  in  this  action. 

It  seems  to  be  well  settled  that  the  action  of  account-render 
lay  only  at  common  law  against  a  guardian  in  socage,  bailiff  or 
receiver,  and  in  favor  of  trade  between  merchants.  1  Bac.  Abr. 
tit.  Accompt.  (A) page  32,  (Wilson's  ed.);  Co.  Lit.  172  a.;  2  Inst. 
379;  1  Roll.  Abr.  117,  1.  43;  1  Com.  Dig.  tit.  Accompt,  A  1  ; 
Bull.  N.  P.  127.  And  to  maintain  it,  there  must  be  either  a 
privity  in  deed  by  consent  of  the  party,  for  against  a  disseisor  or 
wrongdoer  no  account  doth  lie;  or  a  privity  in  law,  ex  provisione 
legis,  made  by  the  law,  as  against  a  guardian,  &c.  1  Inst.  172, 
a.  But  an  infant  tenant  in  socage  may  maintain  an  action  of 
account-render  against  a  stranger  who  enters  into  his  land  and 
receives  the  profits  thereof;  Fitz.  N.  B.  117,  note  a. ;  Inst.  89, 
b. ;  Cro-  Car.  229 :  which  would  rather  seem  to  be  an  exception 
to  the  rule  that  requires  privity  to  maintain  the  action.  The 
statute  of  13  Ed.  3,  c.  23,  gave  it  to  the  executors  of  a  merchant; 
the  25  Ed.  3,  c.  5,  to  the  administrators.  And  afterwards,  the 
statute  of  3  &  4  Ann.  c.  16,  gave  the  right  to  maintain  it  against 
the  executors  and  administrators  of  every  guardian,  bailiff  and  re- 
ceiver, and  by  one  joint-tenant,  tenant  in  common,  his  executors 
and  administrators  against  the  other,  as  bailiff,  for  receiving  more 
than  his  share,  and  against  their  executors  and  administrators. 
Now,  upon  examination  in  each  of  these  cases,  it  will  be  perceived 
that  the  action  of  account  render  is  only  maintainable  by  the 
plaintiff  against  the  defendant  upon  the  ground  that  the  latter  has 
been  entrusted  with  the  care  of  the  lands  belonging  to  the  former, 
and  had  the  capacity  at  least  to  receive,  if  he  did  not  actually 
receive,  the  rents  and  profits  thereof  for  the  use  of  the  owner;  or 
with  the  management  and  disposition  of  goods,  partly  if  not  wholly 
belonging  to  the  plaintiff,  and  been  in  the  receipt  of  the  moneys 
arising  therefrom  for  the  use  of  the  plaintiff,  either  in  part  or  in 
whole.  Upon  this  ground,  the  ward  has  a  right  to  maintain  the 
action  against  his  guardian  in  socage ;  for  as  Littleton  saith,  sec. 
123,  "such  guardian  in  socage  shall  not  take  any  issues  or  profits 
of  such  lands  or  tenements  to  his  own  use,  but  only  to  the  use  and 
profit  of  the  heir  ;  and  of  this  he  shall  render  an  account  to  the 
heir  when  it  pleaseth  the  heir,  after  he  accomplished!  the  age  of 
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fourteen  years."  See  also  1  Inst.  89,  a,  87,  b,  88,  a ;  Fitz.  N.  B. 
118,  A.  In  like  manner,  for  the  like  reason,  the  action  lies  against 
the  bailiff  of  the  plaintiff,  by  whom,  as  Lord  Coke  says,  "  is  under- 
stood a  servant  that  hath  administration  and  charge  of  lands,  goods 
and  chattels,  to  make  the  best  benefit  for  the  owner ;  against  whom 
an  action  of  account  doth  lie  for  the  profit  which  he  hath  raised 
or  made,  or  might  by  his  industry  or  care  have  reasonably  raised  or 
made,  his  reasonable  charges  and  expenses  deducted."  1  Inst.  172, 
*fi^n  a<  ^°  accorc'ing  to  tne  same  authority,  it  lies  against  a 
-"  *receiver  on  the  ground  of  his  having  received  money  for 
the  use  of  the  plaintiff;  as,  "when  one  receiveth  money  to  the  use 
of  another  to  render  an  account ;  but,  upon  his  account,  he  shall 
not  be  allowed  his  expenses  and  charges.  And  therefore  a  man 
cannot  charge  a  bailiff  as  a  receiver ;  because  then  the  bailiff 
should  lose  his  expenses  and  charges."  1  Inst.  172,  a.  And  for 
this  latter  reason,  it  may  be,  that  a  guardian  shall  not  be  charged 
as  a  receiver,  on  account  of  the  issues  of  the  land,  received  by  him. 
before  his  ward  has  attained  the  age  of  fourteen  years ;  but  for 
other  moneys  received  by  him,  he  may  be  charged  as  receiver, 
Fitz.  N.  B.  118.  See  also  note  (a)  there.  To  the  rule,  however, 
that  a  receiver  shall  not  be  allowed  for  his  expenses  and  charges, 
the  receptor  denariorum,  in  favor  of  merchants,  and  for  advance- 
ment of  trade  and  traffic,  seems  to  be  an  exception,  so  that  he  shall 
have  his  expenses  and  charges  allowed,  but  then  it  would  seem 
that  he  shall  account  on  the  other  hand  for  the  profit  he  has  or 
might  reasonably  have  received.  1  Inst.  172,  a.  And  as  between 
merchants,  who  are  copartners  in  trade,  it  is  also  quite  clear  that 
at  common  law  the  action  of  account  render  can  only  be  main- 
tained by  one  against  the  other,  upon  the  ground  that  the  defendant 
has  been  entrusted  with  the  goods  belonging  to  them,  to  be  disposed 
of  by  him  for  the  common  benefit  of  both,  or  has  received  moneys 
for  the  use  of  both.  It  is  thus  laid  down  by  Lord  Coke,  1  Inst. 
172,  a,  "  If  two  joint  merchants  occupy  their  stock,  goods  and 
merchandise  in  common  to  their  common  profit,  one  of  them  naming 
himself  a  merchant  shall  have  an  account  against  the  other,  naming 
him  a  merchant,  and  shall  charge  him  as  receptor  denariorum  ipsius 
B.  ex  qudcunque  causd  et  contractu  ad  communem  utilitatem 
ipsorum  A.  £  B.  provenien  sicut  per  leg  em  mercatoriam  rationa- 
biliter  monstrare  poterit."  And  such  appears  to  be  the  form  and 
words  of  the  writ:  "We  command  you  (the  sheriff),  that  you 
summon  A.,  merchant,  that  justly,  &c.,  he  render  to  B.,  merchant, 
a  reasonable  account  for  the  time  in  which  he  was  receiver  of  the 
money  of  him  the  said  B.,  from  whatever  cause  and  contract 
coming,  to  the  common  profit  of  them  the  said  A.  $  B.,  as  by  the 
law  of  merchants  he  may  reasonably  show  that  he  ought  to  render 
to  him,  &c.  Fitz.  N.  B.  117,  D.  The  receipt  of  money,  there- 
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fore,  on  their  joint  account  by  the  defendant,  appears  to  be  the 
very  gist  of  the  action  of  account  render  between  merchant  and 
merchant,  or  copartners  in  trade ;  and  such  appears  to  have  been 
the  understanding  and  decision  of  this  court  many  years  since,  in 
James  v.  Brown,  1  Dall.  339.  This  case,  I  believe,  has  ever  been 
regarded  here  as  laying  down  the  ground  upon  which  the  action 
may  be  maintained  by  a  partner  in  trade  against  his  copartner. 
That  such  has  ever  been  considered  in  England  the  true  ground 
of  the  action  in  such  case,  is  evidenced  further  not  only  by  the 
form  of  the  writ  already  noticed,  and  the  declaration  which  fol- 
lows the  form  of  the  writ,  but  likewise  by  the  form  of  the  judg- 
ment. The  judgment  is,  that  the  defendant  account  *with  r*ann 
the  plaintiff:  Godfrey  v.  Saunders,  3  Wils.  88,  89.  But  ' 
how  can  such  a  judgment  be  rendered  against  the  defendant, 
when  it  appears  from  the  plaintiff's  own  showing,  that  nothing 
ever  was  committed  to  his  care  and  administration,  or  came  into 
his  hands  belonging  to  the  partnership,  of  which  he  can  render 
an  account.  In  this  respect,  the  writ  and  declaration  demand, 
that  the  defendant  render  a  reasonable  account  to  the  plaintiff  of 
whatever  it  may  be  that  is  alleged  to  have  been  received  by  him  ; 
and  the  judgment,  if  against  him,  must  be  that  he  account  with 
the  plaintiff  accordingly.  But  it  has  been  said,  that  the  receipt 
of  one  partner  is  the  receipt  of  the  other.  This,  as  regards  third 
persons,  to  a  certain  extent,  may  be  true.  So,  in  the  like  sense, 
the  purchase  or  sale  of  goods  for  or  belonging  to  the  partnership, 
made  by  one,  may  be  considered  as  the  act  of  the  other,  or  perhaps, 
more  properly  speaking,  as  the  act  of  both.  But  as  between  them- 
selves, in  regard  to  their  accountability  to  each  other,  it  is  perfectly 
obvious  it  must  be  understood  otherwise  ;  or  the  consequence  would 
be,  that  each  would  be  permitted  to  retain  in  his  own  hands  what- 
ever he  could  get  hold  of  belonging  to  the  partnership.  Upon  such 
a  principle,  it  would  be  sufficient  for  the  one,  when  called  on  to 
render  an  account  to  the  other,  to  say,  "  I  have  done  nothing  in 
managing  and  disposing  of  the  partnership  effects  and  receiving  the 
moneys  arising  therefrom,  but  what  you  have  done  yourself;  for 
my  act,  in  law  at  least,  is  your  act ;  and  all  moneys  belonging  to 
the  partnership,  received  by  me,  are  to  be  considered  as  having 
been  received  by  you,  and  you  are  therefore  as  much  chargeable  to 
me  for  them  as  I  am  to  you."  Hence  it  is  clear,  if  such  a  doctrine 
were  to  prevail,  that  the  object  of  bringing  such  an  action  by  one 
partner  against  the  other,  could  never  be  effected.  Besides,  if  it 
be  shown  by  the  plaintiff  himself,  that  in  point  of  fact  the  defend- 
ant never  had,  as  in  this  case,  any  of  the  partnership  property  or 
funds  committed  to  his  individual  care  or  administration,  and  that 
he  never  did  himself  individually  receive  any  moneys  for  the  use 
of  his  partner,  the  plaintiff,  or  for  their  common  benefit,  I  would 
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again  ask  how  is  it  possible,  consistently  with  truth  and  justice,  that 
such  a  judgment  for  the  plaintiff  as  must  be  rendered  in  the  action 
of  account  render,  if  any  at  all  be  given  for  him,  can  be  rendered 
against  the  defendant  ?  Only  look  at  the  effect  of  it,  supposing  it  to 
be  entered  under  such  circumstances  against  the  defendant,  and 
auditors  thereupon  appointed  by  the  court  to  take  the  account ; 
before  whom  the  defendant  appears  and  alleges  what  is  strictly  and 
literally  true,  that  he  never  received  anything  belonging  to  the  part- 
nership, or  for  the  use  of  the  plaintiff  in  any  shape  or  manner 
whatever,  and  that  it  is  therefore  impossible  for  him  to  render  an 
account  of  what  never  happened.  But  then  he  is  told  that  this 
will  not  avail  him,  because  it  has  been  found  by  the  verdict  of  the 
jury  and  the  judgment  of  the  court,  that  he  is  accountable  for  large 
profits  and  sums  of  money,  mentioned  in  the  plaintiff's  declaration, 
*fi231  *as  receiyed  by  him  from  his  transaction  of  the  partnership 
-J  concerns ;  and  unless  he  will  show  that  he  has  in  some  way 
disbursed  them  for  the  use  of  the  partnership,  or  without  neglect 
on  his  part  lost  them,  a  final  judgment  must  be  rendered  against 
him  for  the  amount  thereof.  It  is  obvious,  that  such  a  judgment 
would  be  contrary  to  truth  and  every  principle  of  justice ;  and 
therefore  nothing  which  would  necessarily  lead  to  it  ought  to  be 
admitted  to  prevail.  But  it  appears  from  the  evidence  adduced  in 
this  case  by  the  plaintiffs  themselves  and  their  own  statement,  that 
the  amount  of  money  claimed  by  them  to  be  recovered  from  the 
defendant,  as  his  proportion  of  the  net  loss,  which  accrued,  as  they 
say,  in  transacting  their  partnership  business,  was,  in  truth,  the 
balance  of  a  debt  owing  by  the  defendant  to  them  created  by  the 
purchase  of  goods  from  them,  and  was  not  to  be  affected  in  any  way 
by  the  business  of  the  partnership  or  its  result,  whether  it  turned 
out  to  be  profitable  or  otherwise  to  the  parties,  and  therefore  could 
not  upon  the  principles  already  laid  down  for  the  maintenance  of 
the  action  of  account  render  be  recovered  in  it.  As  well  might 
an  account  stated  between  the  parties  be  made  the  subject  of  recovery 
in  such  action.  But  an  account  stated,  showing  a  balance  due  by 
one  partner  to  the  other,  upon  a  final  settlement  of  all  their  part- 
nership transactions,  accompanied  by  an  express  promise  to  pay  it, 
would,  I  take  it,  be  a  bar  of  itself  to  an  action  of  account  thereafter 
to  recover  such  balance.  It  would,  as  it  appears  to  me,  be  good 
evidence  to  support  the  plea  of  plene  computavit,  which  is  consid- 
ered a  good  plea  in  bar  to  the  action.  Godfrey  v.  Saunders,  3  Wils. 
Rep.  113 ;  Bac.  Abr.  (by  Wilson)  38,  tit.  Accompt.  Two  notes  of 
hand  were  here  given  by  the  defendant  to  the  plaintiffs,  containing 
a  promise  on  his  part  to  pay  the  debt  created  by  the  purchase  of 
the  goods  ;  which  would  be  good  evidence,  in  an  action  of  assumpsit 
brought  by  the  plaintiffs  against  the  defendants,  upon  an  account 
Btated,  to  show  that  they  had  an  account  between  them,  and  that  the 
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sum  of  the  notes  was  thereupon  found  to  be  the  amount  of  money 
coming  from  the  defendant  to  the  plaintiffs.  2  Stran.  719  ;  Chitty 
on  Bills  366 ;  Clayton  v.  Gosling,  5  B.  &  C.  360  ;  Highmore  v. 
Primrose,  5  M.  &  S.  65.  Seeing,  then,  these  notes  would  be  good 
evidence  to  prove  an  account  stated,  the  inevitable  conclusion  would 
seem  to  be,  that  they  would  be  good  evidence  also  to  prove  the  plea 
of  plene  computavit.  It  is  also  clear  that  the  money  mentioned  in  the 
notes  was  to  be  paid  for  the  purpose  of  launching  the  partnership ; 
and  if  not  paid  according  to  the  tenor  thereof,  was  recoverable  in  an 
action  of  assumpsit.  Yenning  v.  Leckie,  13  East  7.  And  in  no 
other  form  of  action,  excepting  that  or  debt,  do  I  conceive  that  it  was 
recoverable.  For  it  was  the  price,  and  a  sum  certain,  that  was  to 
be  paid  by  the  defendant  to  the  plaintiffs,  at  all  events,  for  the 
goods  purchased  by  him  of  them ;  and  could  not  be  said  to  have 
arisen  out  of  the  partnership  entered  into  between  them. 

*At  first,  I  misapprehended  the  facts  of  this  case,  and  r*fi94. 
took  up  the  notion  that  the  claim  of  the  plaintiffs  against  •- 
the  defendant  in  it  was  founded  upon  their  partnership  transac- 
tions ;  and  under  that  misapprehension,  conceived,  that  although 
the  plaintiffs  could  not  maintain  the  action  of  account  render, 
according  to  the  rules  of  the  common  law  on  the  subject,  yet  they 
might  be  permitted  to  have  the  benefit  of  such  action  with  us,  as  a 
substitute  for  a  bill  in  equity ;  seeing  we  had  no  court  of  chancery 
to  resort  to,  in  cases  of  complicated  accounts,  for  the  purpose  of 
obtaining  a  settlement  of  them  ;  where,  by  means  of  auditors,  they 
could  be  examined  and  adjusted  with  much  more  accuracy  than  by 
a  jury.  But  upon  a  more  full  investigation  of  the  facts  of  the  case, 
and  the  principles  of  equity  as  well  as  those  of  law  applicable  to  it, 
I  am  now  satisfied  that  the  plaintiffs  cannot  be  considered  as  having 
a  sufficient  cause  to  entitle  them  to  redress,  in  such  a  form  of  action, 
upon  either  legal  or  equitable  principles.  It  is  perhaps  true,  that 
Lord  Hardwicke  may  have  thought  that  any  matter  of  account, 
growing  out  of  privity  of  contract  between  the  parties,  was  cog- 
nisable by  a  court  of  equity,  when  he  said  in  Billon  v.  Hyde,  1  Atk. 
127,  128,  "  It  is  a  matter  of  contract  and  account ;  and  conse- 
quently a  proper  subject  for  the  jurisdiction  of  this  court."  And  it 
may  possibly  be  that  Lord  Redesdale  entertained  a  similar  opinion, 
when  he  said  in  O'Connor  v.  Spaight,  1  Schoales  &  Lef.  309,  "  The 
ground  on  which  I  think  this  is  a  proper  case  for  equity  is  that  the 
account  has  become  so  complicated  that  a  court  of  law  would  be  incom- 
petent to  examine  it  upon  a  trial  at  Nisi  Prius,  with  all  the  necessary 
accuracy  ;  and  it  could  appear  only  from  the  result  of  the  account, 
that  the  rent  was  not  due.  This  is  a  principle  on  which  courts  of 
equity  constantly  act,  by  taking  cognisance  of  matters  which  though 
cognisable  at  law,  are  yet  so  involved  with  a  complex  account  that 
it  cannot  properly  be  taken  at  law  ;  and  until  the  result  of  the 
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account,  the  justice  of  the  case  cannot  appear."  But  it  must  be 
observed,  that  in  each  of  these  cases  there  were  mutual  claims  and 
accounts,  arising  from  contract  and  a  course  of  dealing  between  the 
parties  that  had  been  carried  on  through  a  series  of  years ;  and  that 
the  justice  of  the  claim  of  the  plaintiffs  here  does  not  necessarily 
depend  upon  the  result  of  a  final  settlement  and  adjustment  of  the 
partnership  accounts.  That  courts  of  equity,  however,  will  take 
cognisance  of  cases  where  mutual  accounts  exist  between  the  parties, 
founded  in  privity  of  contract,  is  a  doctrine  which  is  recognised  in 
both  the  English  and  American  courts,  and  acted  upon  without  any 
limitation  or  restriction  whatever.  Dunwiddie  v.  Bailey,  6  Ves. 
140,  141  ;  Wells  v.  Cooper,  cited  there ;  Courtney  v.  Godshall,  9 
Ves.  473  ;  Porter  v.  Spencer,  2  John.  Ch.  Rep.  171  ;  1  Story's 
Eq.  439,  pi.  457,  and  other  cases  there  referred  to.  But  it  would 
seem,  as  if  courts  of  equity  will  not  entertain  jurisdiction  in  matters 
of  account,  where  the  accounts  to  be  examined  are  all  on  one  side 
only,  and  no  discovery  is  wanted  for  the  purpose  of  supporting  the 
*62fH  account;-  Barker  *v.  Dacie,  6  Ves.  687,  688  ;  Frietas  v. 
•*  Don  Santos,  1  Younge  &  Jerv.  574  ;  Courtney  v.  Godshall, 
9  Ves.  472 ;  1  Story's  Eq.  439,  pi.  -558,  and  other  cases  cited  by 
him  in  the  margin.  In  such  case,  Mr.  Justice  Story,  in  his  valu- 
able Commentary  on  Equity  Jurisprudence,  vol.  1,  p.  440,  pi.  458, 
lays  it  down  that  "  if  no  discovery  is  asked  or  required  by  the  frame 
of  the  bill,  the  jurisdiction  will  not  be  maintainable.  And  a  for- 
tiori when  there  are  no  mutual  demands,  but  a  single  matter  on  one 
side,  and  no  discovery  is  required,  a  court  of  equity  will  not  enter- 
tain jurisdiction  of  the  suit,  though  there  may  be  payments  on  the 
other  side,  which  may  be  set  off;  for  in  such  case,  there  is  not  only 
a  complete  remedy  at  law  ;  but  there  is  nothing  requiring  the  pecu- 
liar aid  of  a  court  of  equity  to  ascertain  and  adjust  the  claim.  To 
found  the  jurisdiction,  in  case  of  a  claim  of  this  sort,  there  should 
be  a  series  of  transactions  on  the  one  side,  and  of  payments  on  the 
other;"  for  which  he  cites  Wells  v.  Cooper,  cited  in  Dunwiddie  v. 
Bailey,  6  Ves.  139;  Fosters  Spencer,  2  John.  Ch.  Rep.  171; 
Moones  v.  Lewis,  12  Price  Rep.  502 ;  King  v.  Rossett,  2  Younge 
&  Jerv.  33  ;  Mad.  Ch.  Prac.  70,  71.  Now  this  doctrine  is  directly 
applicable  to  the  case  before  us,  and  goes  to  show  that  the  plaintiffs 
could  not  demand  an  account  even  in  a  court  of  equity  against  the 
defendant.  This  being  the  case,  it  naturally  follows  that  the 
present  action  cannot  be  sustained  upon  equitable  principles.  It 
may  be  observed,  however,  that  Lord  Chief  Baron  Comyns,  in  his 
Digest,  tit.  Chancery,  A  2,  declares  that  chancery  will  oblige  any 
one  to  give  an  account  for  money  received  by  him.  But  admitting 
this  position  to  be  correct  to  its  fullest  extent,  and  that  it  is  not 
necessary  that  there  should  be  mutual  accounts,  or  a  requisition 
of  discovery,  when  the  account  is  all  upon  one  side,  as  the  current 
of  authorities  on  the  subject  would  seem  to  evince,  in  order  to  give 
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chancery  jurisdiction  over  the  case,  still  it  goes  to  prove  that 
chancery  will  not  take  cognizance  of  the  matter,  unless  the  respon- 
dent be  charged  by  the  complainant  with  having  received  money 
or  something  else  that  he  has  converted  into  money  for  the  use  of 
the  complainant ;  which  does  not  exist  in  the  case  under  consider- 
ation. Upon  this  view,  it  appears  that  the  court  below  were  right 
in  non-suiting  the  plaintiffs  ;  and  the  judgment  therefore  ought  to 
be  affirmed. 

Judgment  affirmed. 

Cited  by  counsel,  6  W.  &  S.  238. 

||  By  act  13  June  1840,  §  39,  P.  L.  671,  Purd.  (ed.  1873),  591,  pi.  3,  the 
equity  jurisdiction  of  the  Supreme  Court  and  Common  Pleas  in  Philadel- 
phia county,  was  extended  to  cases  arising  in  that  county,  over  which 
chancery  courts  entertain  jurisdiction  on  the  ground  of,  inter  alia,  "ac- 
count;" and  by  13  Oct.  1840,  \  19,  P.  L.  7,  the  courts  at  large  are  given 
concurrent  equity  jurisdiction  in  settling  such  accounts,  "as  by  the  common 
law  and  usages  of  this  commonwealth  have  heretofore  been  settled  by  *  *  * 
account-render,"  but  requires  a  certain  certificate  from  counsel  filing  the 
bill.  By  act  14  Feb.  1857,  \  1,  P.  L.  39,  Purd.  592,  pi.  8.  the  chancery 
jurisdiction  given  the  Philadelphia  Common  Pleas  is  extended  to  all  the 
other  Common  Pleas  courts. 

Where  the  accounts  are  all  on  one  side,  and  no  discovery  is  sought  or 
required,  courts  of  equity  decline  jurisdiction :  Gloninger  ».  Hazard,  6  Wr. 
389  ;  Passayunk  Assoc.  Appeal,  2  Norris  441 ;  Grubb's  Appeal,  9  Norris  229. 

To  sustain  the  action  of  account-render  by  one  partner  against  another, 
requires  a  proof  of  the  receipt  of  the  firm's  money,  &c.,  by  the  defendant : 
Demmy  v.  Dougherty,  1  Pears.  (C.  P.)  236,  and  cases  there  cited. || 
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TO    THE 

PRINCIPAL  MATTERS. 


ACCOUNT  RENDER. 

The  plaintiffs  being  the  owners  of 
certain  goods,  sold  one-half  of 
them  to  A.,  and  took  from  him  his 
note,  at  six  months  for  the  price, 
under  an  agreement  that  all  the 
goods  should  be  shipped  to  a  for- 
eign port  on  their  joint  account. 
The  shipment  was  to  be  under  the 
control  of  the  plaintiff,  and  the 
profit  and  loss  to  be  equally  di- 
vided beween  them.  The  shipment 
was  accordingly  made  by  the  plain- 
tiff, but  resulted  in  a  loss.  None 
of  the  goods,  or  of  the  proceeds, 
went  into  the  hands  of  A. :  Held, 
that  under  these  circumstances 
the  plaintiff  could  not  maintain 
an  action  of  account-render  against 
A.  Thouron  v.  Paul,  615 

ACTION. 

1.  An  agreement  was  made  by  the 
defendant  with  T.  &  M.,  beginning 
as  follows  :  "  I  have  this  day  con- 
tracted with  and  sold  to  T.  &  M.  all 
the  starch  which  I  may  manu- 
facture this  year,  or  have  manufac- 
tured by  my  agency, "&c.  ;  binding 
himself  .that  the  quantity  to  be 
manufactured  by  him  during  the 
year  should  not  exceed  1000  barrels 
"  the  fine  at  five  cents,  and  the  su- 
perfine at  seven  cents  per  pound, 
payable  in  cash  on  delivery,"  &c. 
The  agreement  further  provided, 
that  if  wheat  should  advance  so 
as  to  exceed  $1.20  per  bushel,  a 
proportionable  advance  should  be 
made  in  the  pound  of  starch  ;  and 
if  wheat  should  decline  a  corres- 


ponding deduction  should  be  made, 
&c.     The   defendants  delivered   a 
part  of  the  starch,  but  refused  to 
deliver  more,  and  sold  and  delivered 
other  starch  of  his  manufacture  to 
other  persons:    Held,  1.   That  an 
action  for  the  recovery  of  damages 
for    the   breach    of    this   contract 
might  be  maintained  in  the  names 
of  B.  &  B.,    for  whom   T.   &,  M. 
were  the  agents,  and  upon  whose 
account    the  contract  was    made. 
2.  That   B.    &  B.  had  a  right  to 
bring  the  action  before  the  expir- 
ation of  the  year  mentioned  in  the 
contract.     3.  That  the  judge  below 
was  right   in    charging   the  jury, 
that  in  the  absence  of  evidence  on 
the  part  of    the  defendant,    they 
might  assume  that  one   thousand 
barrels  were  manufactured  by  the 
defendant ;  the  action  having  been 
commenced  about  a  month  before 
the   expiration   of  the  year ;   and 
that  as  respected  the  price  of  wheat, 
the  defendant  having  omitted  to 
produce   evidence,  they  might  pre- 
sume  most  strongly   against  him 
within  the  limits  of  the  contract 
and  of  the  testimony.     Hubbert  v. 
Borden,  79 

2.  The  defendant  who  was  a  con- 
tractor for  carrying  the  mail,  be- 
came indebted  to  the  plaintiff  and 
others,  who  were  sub-contractors, 
and  drew  a  bill  on  the  post-master 
general,  payable  to  his  own  order, 
for  a  certain  sum,  to  be  charged 
to  his  account ;  which  bill  he  en- 
dorsed, and  handed  it  to  A.,  one  of 
the  sub-contractors,  and  told  him 
that  it  was  good ;  that  he  received 
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the  drafts  as  his  pay,  and  gave 
them  as  such.  The  bill  was  en- 
dorsed by  the  plaintiff,  and  by  A.  ; 
and  was  discounted,  and  the  pro- 
ceeds received  by  A.,  who  paid 
part  to  the  sub-contractors  who 
were  present,  and  retained  the  bal- 
ance for  payment  of  the  others. 
The  defendant  was  also  one  of  the 
sub-contractors.  Payment  of  the 
bill  was  refused  at  the  department, 
and  the  plaintiff  was  compelled  to 
pay  it.  Held,  that  he  might  re- 
cover in  indebitatus  assumpsit  for 
money  paid,  &c.,  for  the  defend- 
ant ;  and  that  A.  was  a  competent 
witness  for  him.  Horbach  v.  Ree- 
side,  47 

And  see  DEBTOR  AND  CREDITOR.     IN- 
TESTATE, 4.     WAGER. 


ADMINISTRATOR. 


1.  Where  it  appeared  that  a  minor 
son  of  an  intestate  had  worked  as 
an  apprentice  for  his  mother,  who 
was  administratrix  to   the   estate, 
and  who  carried  on  the   business 
after  the  death  of  the  intestate,  it 
was  held,  that  she  could  not  deduct 
from  his  share  of  the  balance  of  the 
administration     account    in     her 
hands,    payments    which   she  had 
made   to   or  for  him   during  the 
time  he  had  so  worked  for  her,  and 
which  did  not  exceed  the  reasonable 
wages  of  the  business.       Gosner's 
Estate,  401 

2.  An  administratrix  held  not  to  be 
entitled  to  charge  counsel  fees  to 
the  fund,  where  she  had  made  an 
unjust   and  vexatious  defence   to 
the  claim  of  the  next  of  kin.     Id. 

ADMIRALTY. 

See  COLLISION. 

ADMISSION. 
See  EVIDENCE,  12. 

ADVANCEMENTS. 
See  INTESTATE,  1,2,  3. 

ADVERTISEMENT. 
See  REWARD. 


AFFIDAVIT  OF  DEFENCE. 

1.  It  is  sufficient,  if   an  affidavit  of 
defence  under  the  act  of  assembly 
of  the  28th  of  March  1835,  states 
the  defence  with  ordinary  certainty 
or  certainty  to  a  common    intent. 
Hugg  v.  Scott,  274 

2.  To  an  action  on  a  promissory  note 
drawn   by  the  defendant  in  favor 
of  the  plaintiff,  the  defendant  filed 
an  affidavit  of  defence,  in   which 
he  averred  that  he   had  a  set-off 
for  money  received  by  the  plaintiff, 
which  belonged  to  the  defendant, 
being  the  proceeds  of  a  piano,  the 
property  of  the  defendant,  which 
came  into  the  plaintiff's  possession, 
and   which    the   plaintiff   sent    to 
auction  and  sold  for  a  certain  sum 
stated,  which  he  had  not  paid  over 
or   accounted    for.     In   a  supple- 
mentary   affidavit    the    defendant 
stated,  that  the   piano   had   been 
sent  to  his  daughter  for  safe- keep- 
ing, and   before    B.,  the   husband 
of  the  daughter,  became  insolvent, 
it  was  sent  to  H.,  and  afterwards 
taken    by  B.  in   the   name  of  the 
plaintiff,  who   sold   it   at   auction 
and  received  the  proceeds,  though 
previously  informed  that  it  was  the 
property  of  the  defendant.     Held, 
that  these  affidavits  were  sufficient 
to  prevent  a  judgment.  Id. 

3.  To  a  scire  facias  in  the  District 
Court,  upon  a   mortgage    payable 
in  one  year,  brought  by  an  assignee 
against  the  mortgagor,  a  terre-ten- 
ant,  appeared  and  filed  an  affidavit 
of  defence,  setting  forth  that  the 
mortgage  was   given  for  the   pur- 
chase-money of  the  mortgaged  pre 
raises;  that  the  mortgagee  agreed 
with    the   mortgagor   that  if    the 
interest    was   regularly    paid,    he 
would  not  call  for  the  principal  for 
ten  years ;  that   the   interest   was 
regularly  paid,  but  that  the  mort- 
gagee received  "  an  usurious  bonus" 
from  a  terre-tenant ;  and  that  the 
deponent  verily  believed  that  the 
plaintiff  in  the  suit  did  not  wish 
the  mortgage  sued  out:    Held,  that 
this  affidavit  was  not  sufficient  to 
prevent  a  judgment  under  the  act 
of  1835.     Zeibert  v.  Grew,        40 1 

And    see    BANKS,  1       DEBTOR    AND 
CREDITOR,  1.    EVIDENCE,  2. 
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AGENT. 

1.  The  general   rule  is  that   for  an 
agent's  omission  to  keep  the  prin- 
cipal   regularly   informed   of    the 
agent's  transactions,  and  the  state 
of  the   interests  intrusted   to  him, 
the  measure  of  damages   is  to  be 
proportioned  to  the  actual  loss  sus- 
tained by  the  principal.     Arrott  v. 
Brown,  9 

2.  An  exception  to  this  rule  is  where 
the  information  transmitted  is  such 
as  may  induce  the  principal  in  the 
adaptation  of  his  operations  to  his 
means,  to  rely  on  an  outstanding 
debt  as  a  fund  on  which  he  may 
confidently    draw ;  in   which  case 
the  agent  makes  the  debt  his  own. 

Id. 
And  see  ACTIOH. 

AGREEMENT. 
See  ACTION,  I.     CONTRACT. 

ALDERMAN. 
See  JUSTICES  OF  THE  PEACE. 

AMENDMENT. 

1.  Under  the  act  of  1806,  an  amend- 
ment may  be  made  of  a  declaration 
on  a  trial  even  after  counsel  have 
summed  up.  Franklin  Fire,  Ins. 
Co.  v.  Findlay,  483 

And  see  EXECUTOR,  6.     JUDGMENT,  3. 

APPEALS. 
See  COMMON  PLEAS.     ERROR. 

APPRENTICE. 
See  ADMINISTRATOR,  1. 

ASSESSOR. 
See  MANDAMUS. 

ASSIGNMENT 

An  assignment  for  the  benefit  of 
creditors  stipulated  for  a  "  full  and 
complete  release  of  their  respective 
claims"  against  the  assignors  within 
a  certain  time.  A  mercantile  firm, 
creditors  of  the  assignors,  executed 
a  general  release  under  seal,  and 
added  to  the  signature  the  following 
words:,  " on  condition  that  the 
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assignment  pays  over  25-100  on 
our  claim."  Held,  that  the  con- 
dition was  void,  and  the  release 
single  and  absolute ;  and  that  it 
extinguished  the  debt.  Tyson  v. 
Dorr,  256 

ASSUMPSIT. 
See  ACTION.  2.     PLEADING. 

ATTACHMENT  (Foreign.) 

See  DEBTOR  AND  CREDITOR,  1.  S.U.E 
OF  GOODS,  4. 

ATTACHMENT  (Domestic.) 
See  EVIDENCE,  3. 

ATTACHMENT  IN  EXECUTION. 

See  EXECUTION,  4,  5,  6,  7. 

AUDITORS. 
See  INTESTATE,  5.  ORPHANS'   COURT. 

AWARD. 
See  DEBTOR  AND  CREDITOR,  1. 

BAILMENT. 

1.  The  defendants  were  common  car- 
riers of  goods  betwen  New    York 
and  Philadelphia,  and  had  signed  a 
receipt  for  certain  goods  as  received 
of  A.,  which  they  promised  to  de- 
liver to   his  order.     In  trover   by 
the  indorsees  of  this  paper,  who  had 
made  advances  on  the  goods,  it  was 
held,  that  the  defendant  might  prove 
that  A.  had   no  title  to  the  goods; 
that  they  had  been  fraudulently  ob- 
tained by  him  from  the  true  owner  ; 
and  that  upon  demand  made  they 
had  delivered  them  up  to  the  latter. 
King  v.  Richards,  418 

2.  The  plaintiff,  who  was  the  owner  of 
a  canal  boat,  received  and  gave  a 
receipt  for  certain  oii.-ks  of  nails, 
in  good  order,  &c.,  which  he  agreed 
to  deliver  (the  dangers  of  the  nav- 
igation excepted),  in  the  like  good 
order  and  condition,  to  W.  L.,  No. 
17  Walnut  street,  Philadelphia,  he 
paying  freight   for  the  same   at  a 
certain  rate.  On  the  voyage  to  Phil- 
adelphia, the  boat   struck  against 
a  stone  in  the  bottom  of  the  canal, 
by  which  a  hole  was  knocked  in  her 
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bottom,  and  the  nails  became  wet 
and  damaged.  On  her  arrival  in 
Philadelphia,  the  captain  of  the  boat 
delivered  the  nails  at  the  wharf  of 
the  defendants,  who  were  for- 
warding and  commission  merchants 
with  instructions  not  to  deliver 
them  until  the  freight  was  paid. 
The  defendants,  however,  delivered 
tfie  nails  to  W.  L.,  without  re- 
ceiving the  freight.  In  trover  for 
the  nails,  it  was  held,  (1)  That  the 
defendants  had  a  right  to  show 
that  in  consequence  of  the  un- 
skilfulness  or  negligence  of  the 
persons  employed  in  the  manage 
inent  of  the  boat,  the  plaintiff 
was  not  entitled  to  recover  the 
stipulated  freight;  (2)  That  the 
carrier  was  not  bound  to  show  that 
his  boat  was  water-tight  and  sound 
at  the  beginning  of  the  trip;  (3) 
That  the  delivery  on  the  wharf  of 
the  defendants  was  not  in  this  case 
a  delivery  to  W.  L. ;  (4)  That  it  was 
a  question  of  fact  for  the  jury, 
whether  the  injury  to  the  nails 
was  occasioned  by  the  negligence 
or  fault  of  the  persons  employed 
on  the  boat,  or  came  within  the 
exception  of  the  dangers  of  the 
navigation.  (5)  That  the  captain 
and  steersman  of  the  boat  were  not 
competent  witnesses  for  the  plain- 
tiff without  a  release.  Humphreys 
v.  Reed,  435 

3.  The  defendants,  who  were  common 
carriers  on  the  railroad  from  Phil- 
adelphia to  Columbia,  undertook  to 
carry  certain  boxes  of  goods  belong- 
ing to  the  plaintiffs  from  Phila- 
delphia to  Columbia.  The  cars 
arrived  at  the  latter  place  about 
sundown  on  a  Saturday  evening, 
and  by  direction  of  the  plaintiffs 
were  placed  on  a  sideling.  The 
plaintiffs  declined  receiving  the 
goods  that  evening,  on  the  ground 
that  it  was  too  late  ;  whereupon  the 
agent  of  the  defendants  left  the  cars 
on  the  sideling,  taking  with  him  the 
keys  of  the  padlocks  with  which 
the  cars  were  fastened,  and  prom- 
ised to  return  on  Monday  morning. 
The  cars  remained  in  this  situation 
until  Monday  morning,  when  they 
were  opened  by  the  plaintiffs  by 
means  of  a  key  which  fitted  the 
lock ;  and  on  examination  it  was 


discovered  that  one  of  the  boxes 
had  been  opened  and  the  contents 
carried  away  :  Held,  that  the  de- 
fendants were  liable  to  the  plain- 
tiffs for  the  value  of  the  goods  lost. 
[HUSTON,  J.,  dissenting.]  Eagle 
v.  White,  505 

BANKS. 

1.  The  resolution  of  the   legislature 
of  Pennsylvania,  passed  on  the  3d 
of  April  1840,  which  declares  that 
any  person  may  proceed  to  recover 
from  any  of  the  banks  of  the  com- 
monwealth, its  liabilities,  &c.,  "  ac- 
cording to  the  common  law  in  force 
in   this    commonwealth,    and    not 
otherwise,"  does  not  prevent  judg- 
ment being  obtained  against  a  bank 
for  want  of  an  affidavit  of  defence 
under  the  act  of  1835,  in  an  action 
against  such  bank  upon  its  notes, 
whether  payable  to  bearer  or  order. 
Hall  v.  Bank,  S>H5 

2.  In   actions  against   the  Bank   of 
the  United  States,  upon  bank  notes 
payable    to   bearer,    at    no   fixed 
date,  it  w&sheld,  that  the  plaintiff 
was  entitled  to  judgment  for  the 
principal,  with  interest  at  the  rate 
of  twelve  per  cent,  per  annum,  to 
be  computed  from  the  commence- 
ment of  the  suit,  and  not  otherwise  : 
although  in  certain  statements  tiled 
with   the  copies  of  the  notes  the 
plaintiffs  averred  that  demand  had 
been  made  at  an  earlier  day.      Id. 

3.  In  actions  against  the  same  bank 
upon  notes  payable  at  days  subse- 
quent to  the  date,  it  was  held,  that 
the  plaintiffs  were  entitled   to  in- 
terest at  the  rate  of  six  per  cent, 
per  annum,  to  be  computed  from 
the  days  at  which  the   notes   re- 
spectively became  due.  Id. 

4.  In  an  action  against  a  bank  upon 
its  notes  payable  to  order,  the  fees 
for  notarial   protests   may  be  re- 
covered:   secus  as  to  notes  payable 
to  bearer.  Id. 

And    see    Quo    WARRANTO,    2.    RE- 
WARD.    STATUTES. 

BANK  STOCK. 
See  EVIDENCE,  9.     EXECUTION,  1.  2. 

BARON  AND  FEME. 
See  HUSBAND  AND  WIFE. 
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BET. 

See  WAGER. 

BILLS    OF    EXCHANGE    AND 
PROMISSORY  NOTES. 

1.  Where  a  bill  had  been  drawn  and 
dated  in  Philadelphia,  by  C.  &  II., 
who  resided  at  the  time  in  Mont- 
gomery, in  Alabama,  upon  a  cer- 
tain firm  in  Mobile,  in  Alabama, 
it  was  held   that  a   protest  by  a 
notary  in  Alabama,  under  his  seal, 
stating  that  he  had  given  notice  to 
the  drawers,  was  not  sufficient  evi- 
dence of  the   notice ;    and  that  a 
letter  put  into  the   post-office   by 
the  notary,  addressed  to  C.  &  II. 
at    Philadelphia,   was  not   a  suffi- 
cient notice.     Filler  v.  Morris,  406 

2.  Although  the  taking  of  the  note  of 
a  third  person  as  collateral  secu- 
rity for  a  pre-existing  debt,  without 
more,  will  not  place  the  taker  in  the 
situation  of  a  holder  for  value,  so 
as    to    protect    him    against    the 
equities    subsisting    between    the 
original  parties  to  the  note  ;  yet  it 
is  otherwise  if  there  is  a  new  and 
distinct   consideration :  as  if  time 
was    given    in    consideration    of 
obtaining  the  note  as  security  for 
the  debt,  &c.     Depcau  v.  Wadding- 
ton,  220 

3.  The  plaintiffs,  who  were  creditors 
of  A.  to  the  amount  of  $1500,  held 
as   security  for   the  debt  a   bond 
given  by  a  third  person  to  A.  for 
about  $2400.     A.  applied  to  them 
for  the  bond,  alleging  that  he  had 
an  opportunity  of  getting  the  money 
upon  it,  and  would  with  the  pro- 
ceeds pay  the  amount  of  his  debt 
to  them.    The  bond  was  delivered 
to  A.  upon  this  understanding.     A 
few  days  afterwards,  A.   paid  the 
plaintiffs  $800  in  cash,   and  gave 
them  a  note  drawn  by  the  defend- 
ant in  his  favor  for  $983,  as  security 
for  the  balance,     field,  that  under 
these   circumstances   the   note   of 
the  defendant  was  taken  upon   a 
sufficient  consideration,  and  there- 
fore that  the  plaintiffs  were  entitled 
to  recover  against  the  defendant, 
although  there  was  no  considera- 
tion between  him  and  A.  Id. 

4.  The   defendant    had    indorsed    a 
note  for  the  accommodation  of  a 


prior  indorser.  When  the  note 
became  due,  A.,  the  holder,  called 
upon  the  prior  endorser,  who  said 
he  was  unable  to  pay,  and  asked 
for  time,  and  offered  to  give  his 
note  for  the  interest  which  would 
accrue  upon  the  enlargement  of 
time.  The  note  was  received  by 
A.,  without  application  to  the  de- 
fendant ;  who,  however,  afterwards 
promised  to  pay  the  amount  to  tlie 
plaintiff,  to  whom  A.  had  endors- 
ed the  note  after  it  had  become  due. 
Held  (1),  that  the  defendant  was 
discharged  by  the  conduct  of  the 
plaintiff;  (2),  that  the  promise  to 
pay  was  without  consideration,  and 
not  binding  upon  the  defendant; 
(3),  that  the  plaintiff  could  not 
maintain  an  action  in  his  own  name 
upon  such  new  promise.  Walters 
v.  Swallow,  446 

And  see  ACTION,  2. 

BILL  OF  SALE. 
See  SALE  OF  GOODS. 

BOOKS  OF  ORIGINAL  EN- 
TRIES. 

See  EVIDENCE. 

BOOKS   AND    PAPERS.    (Pro- 
duction of.) 

See  PRACTICE,  3,  4,  5,  6. 

BRIDGES. 

1.  There  is  nothing  in  the    acts  of 
assembly   relating    to    bridges   to 
prevent  the  county  commissioners 
from    building   new   bridges   over 
any   stream ;  provided   that   such 
bridges   are   approved   of   in   the 
manner  declared  in  the  35th   sec- 
tion of  the  act  of  13th  of  June  1836. 
Bridge  over  Smithfield  Creek,    363 

2.  Where,  therefore,  the  superstruc- 
ture of  a  connty  bridge  had  been 
swept  away   by   a  freshet,  it   was 
held  that  the  county  commission- 
ers (though   perhaps  bound  to   re- 
pair it)  might  erect  a  new    bridge 
over  the  same  stream    at  another 
place ;  and   that   an  order   of   the 
Quarter  Sessions  for  the  appoint- 
ment of  viewers  for  piich    purpose 
was   regular   and   proper,    though 


628 


INDEX. 


there  was  no  application  to  vacate 
the  former  bridge.  Id. 

3.  Under  the  act  of  13th  June  1836, 
a  report  of  viewers  upon  the  sub- 
ject of  a  bridge  must  be  made  to 
the   next   terra.     When    a   report, 
therefore,  was  made  on  the  3d  of 
February    1841,    upon    an    order 
made  on   the  day    preceding,    the 
proceedings   were  quashed.        Id. 

4.  Under  the  act  of  13th  June  1836, 
the  Court  of  Quarter  Sessions  may 
authorize   the  erection  of  a  bridge 
over  any   river  or   stream,  though 
a  public  highway.  Id. 

CARRIER. 
See  BAILMENT. 

CERTIORARI. 

See  ROADS,  2,  3. 

CHANCERY. 

See  EQUITY.     HUSBAND  AND  WIFE. 

CITY. 

See  ROADS,  &c.,  4. 

CLAIM. 

See  MECHANICS'  LIEN. 


COLLISION. 


1.  It  is  an  undoubted  rule  that  for  a 
loss   arising   from   mutual    negli- 
gence, neither  party   can   recover 
in  a  court  of  common  law.    Simp- 
son v.  Hand,  311 

2.  And  this  rule  governs  the  case  of 
shippers  of  goods  on  board  of  ves- 
sels  which  have  come  into  colli- 
sion, to  the  injury  of    the  goods, 
as  well  as  the  owners  of  the  vessels 
themselves.  Id. 

3.  An  action  cannot  be  maintained, 
therefore,  by  the  owner  of  goods 
on  board  of  a  vessel,  against  the 
owners  of  another  vessel  to  recover 
damages  for  an  injury  done  to  the 
goods  by  the  collision  of  the  two 
vessels,  if  there  have  been  mutual 
negligence  in  the  conduct  of  those 
who     have    had     the    vessels    in 
charge.  Id. 

4.  In  an  action  to  recover  damages 
for  injury  done  to  goods  on  board 
of  a  vessel  while  she  was  lying  at 


anchor  in  the  river  Delaware,  by  a 
vessel  coming  up  the  river  in  the 
night-time,  it  was  held  that  if  the 
anchored  vessel  was  moored  in  the 
channel  without  a  visible  light 
burning  at  the  time,  or  if  her 
watch  was  not  on  deck,  and  did 
not  do  what  was  customary  for  the 
purpose  of  avoiding  a  collision, 
there  was  such  negligence  as  to  bar 
the  action,  though  there  might 
have  been  negligence  on  the  other 
side;  and  that  the  burden  of  proof 
lay  upon  the  plaintiff.  Id. 

COMMON  PLEAS. 

The  Court  of  Common  Pleas  have  a 
right  to  make  a  rule  providing, 
"that  if  an  appeal  from  a  magis- 
trate be  reached  at  a  fourth  or 
subsequent  term,  and  a  legal  reason 
be  not  assigned  for  putting  off  the 
trial,  judgment  shall  be  entered 

'  against  the  appellant  (if  defend- 
ant) for  the  sum  for  which  the  mag- 
istrate rendered  judgment,  with 
interest;  and  if  there  have  been  an 
award  of  arbitrators,  for  the  amount 
thereof  with  interest ;"  and  there 
is  no  error  in  ordering  the  judg- 
ment Of  a  magistrate  to  be  affirmed 
under  this  rule,  without  requiring 
the  plaintiff  to  give  any  evidence 
in  support  of  his  claim.  Kuhn  v. 
Kisterbock,  }  67 

s.  P.  Frost  v.  Roatch,  359 

And  see  COUNTIES,  5. 

COMPARISON  OF  HANDS. 

See  EVIDENCE,  5. 

CONSIDERATION. 
See  BILLS  OF  EXCHANGE,  3,  4. 

CONSTITUTIONAL  LAW. 

See  ROADS,  &c.,  5,  6. 

CONTRACT. 

1.  The  presumption  of  the  law  is, 
that  a  contract  is  intended  to  be 
performed  in  the  place  or  country 
in  which  it  is  made,  if  there  be  not 
an  express  agreement  or  necessary 
implication  that  it  is  to  be  per- 
formed elsewhere ;  and  whenever 
such  understanding  is  not  apparent 
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the  law  of  the  contract  is  the  law 
of  the  place  where  it  was  made. 
Allshouse  v.  Ramsay,  331 

2.  On  a  contract  made  in  one  state 
of  the   Union   for  the  payment  of 
money,  the  debtor  is  not  bound  to 
go  to  another  state  to  tender  the 
money  to  the  creditor.  Id. 

3.  Where   A.,  residing  in  Pennsyl> 
vania,    had  obtained  a  judgment 
against   B.,  who   resided   in  New 
Jersey,    and   the   defendant,   who 
also  resided  in  New  Jersey,  made 
a  verbal  promise  to  pay  the  money 
for  B.  if  A.  would  wait  a  certain 
time :  it  was  lu-ld,   that  thin  pro- 
mise was  void  under  the  Statute 
of    Frauds  of    New   Jersey,   and 
that  an  action  could  not  be  main- 
tained upon  it  against  the  defend- 
ant in  the  courts  of  Pennsylvania. 

Id. 
And  see  COVENANT. 

CONTRACTORS. 
See  ACTION,  2.     COVENANT. 

CONVERSION. 
See  EVIDENCE,  4. 

CORONER. 

See  JUSTICES  OF  THE  PEACE,  1,  2. 

CORPORATIONS. 
See  ROADS,  4. 

COUNTIES,  &c. 

1.  In  an  action  against  a  county,  the 
sheriff  returned  that  he  had  served 
the  summons  on  A.  and  B.  who 
"  are  said  to  be  two  of  the  commis- 
sioners of  the  county."     Held,  that 
the  words  "said  to  be,"  ought  to 
be  struck  oul  of  the  return  ;   and 
that  the  return  was  to  be  read  as 
if  the  service  had  been  made  on 
two  of  the  commissioners.     Kleck- 
ner  v.  County  of  Lehigh,  66 

2.  Service   of  a  writ  of   summons 
against  a  county  upon  two  of  the 
commissioners    is    good :     and    it 
seems  that  service  upon  one  would 
be  sufficient.  Id. 

3.  Service  of  process  upon  a  com- 
missioner who  has  been   elected, 
but  who  has  not  taken  the  oath 
of  office,  is  good.  Id. 


4.  Qvere.  Whether  a  county  or  town- 
ship is  amenable  to  the  jurisdic- 
tion of  a  Court  of  Common  Pleas 
of  another  county  ?  Id. 

COUNTY  COMMISSIONERS. 

See  BRIDGES.  COUNTIES.  MANDAMUS. 

COVENANTS. 

By  articles  of  agreement  under  seal 
between  the  plaintiff  and  defend- 
ant the  defendant  agreed  to  take  a 
certain  portion  of  a  railroad  con- 
tract, which  the  plaintiff  had  en- 
tered into  with  the  railroad  com- 
pany, at  a  certain  rate,  and  to  pay 
the  plaintiff  a  certain  sum  for  it ; 
and  the  plaintiff  agreed  to  give 
the  defendant  a  power  of  attorney 
to  do  all  business  pertaining  to 
the  contract,  if  accepted  by  the 
company :  Held,  that  these  were 
independent  covenants,  and  that  it 
was  not  necessary  for  the  plaintiff 
to  prove  that  he  had  given  or 
offered  to  give  the  defendant  the 
power  of  attorney  mentioned  in 
the  agreement.  Quinlan  v.  Davis, 

169 

DAMAGES. 

1.  In  an  action  to  recover  the  price 
of  machinery  made  by  the  plaintiff 
for  the  defendant,  where  the  de- 
fence and  evidence  are  that  the 
machinery  is  defective,  if  the  de- 
fendant  have    procured  the    ma- 
chinery to  be  made  good,  the  time 
necessarily    lost    in    the   process, 
unless  so  small   as  to  fall   within 
the  maxim  de  minimis,  &c.,  would 
be  a  legitimate  subject  of  compen- 
sation ;  though  time  lost  by  work- 
ing on  with  it  in  a  defective  con- 
dition would  not  be.      Gumming  v. 
Garside,  299 

2.  If  the  court  below  have  erred  in 
respect  to  the  measure  of  damages 
yet,  if  the  jury  give  no  damages 
at  all,  this  court  will  not  reverse 
for  such  error.  Id. 

And  see  ACTION,  1.  AGENT.  SCHUYL- 
KILL  NAV.  Co. 

DEBTOR  AND  CREDITOR. 

1.  A  judgment  was  obtained  in  the 
District  Court,  in  1837,  by  A. 
against  B.  and  C.,  on  three  pro- 
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missory  notes  given  by  B.  and  C. 
to  A.  Afterwards  A.,  by  writing 
tiled,  assigned  part  of  the  judg- 
ment to  K.  and  F.,  and  the  balance 
to  D.  H.  A  scire  facias  was  then 
issued  on  this  judgment  in  the 
name  of  A.  to  the  use  of  D.  H.,  to 
which  the  defendants  filed  an  affi- 
davit of  defence,  setting  forth  (1st), 
That  they  had  brought  a  suit 
against  K.  and  F.  in  1837,  which 
was  arbitrated,  and  that  K.  and  F. 
had  set  off  two  of  the  notes  upon 
which  the  original  suit  was  ob- 
tained; that  the  arbitrators  had 
allowed  the  set-off  and  made  an 
award  accordingly ;  from  which 
they  (the  deponents)  had  appealed. 
(2)  That  a  foreign  attachment  had 
been  commenced  against  the  de- 
ponents by  K.  and  F.  upon  the 
judgment  in  this  case,  or  on  the 
three  notes  upon  which  judgment 
was  obtained ;  which  attachment 
was  still  pending  and  undeter- 
mined. (3d)  That  the  said  D.  H. 
was  indebted  to  the  defendants  in 
a  larger  sum  than  the  balance  of 
the  judgment,  viz.,  in  the  sum 
of  $900,  being  the  amount  of  a 
draft  in  favor  of  the  defendants 
accepted  by  him  for  a  valuable 
consideration  ;  which  they  claimed 
to  set  off;  and  that  K.  and  F. 
were  indebted  to  the  deponents  in 
a  sum  fully  equal  to  that  part  of 
the  judgment  assigned  to  them, 
viz.,  the  amount  of  their  accep- 
tance of  the  deponent's  draft  at  60 
days,  for  $303,  dated,  &c.,  which 
also  they  claimed  to  set  off:  Held 
(1),  That  the  deponents  could  not 
avail  themselves  in  this  action  of 
the  award  of  arbitrators  appealed 
from,  or  of  the  alleged  foreign  at- 
tachment as  a  defence.  (2)  That 
the  alleged  claim  of  set-off  of  the 
two  acceptances  of  K.  and  F.  and 
D.  H.  was  admissible  as  a  defence  ; 
and  therefore  that  the  court  below 
erred  in  giving  judgment  for  want 
of  a  sufficient  affidavit  of  defence. 
Uugg  v.  Brown,  468 

2.  In  an  action  against  J.  W.,  as 
surviving  partner  of  T.  F.,  to  re- 
cover a  debt  which  was  contracted 
by  T.  F.,  trading  as  T.  F.  &  Co., 
in  18.H3,  it  appeared  that  the  plain- 
tiff sued  T.  F.  in  1834,  and  that  T. 


F.  confessed  judgment  for  the 
amount  of  the  debt,  and  that  T.  F. 
also  gave  his  personal  bond,  with 
a  warrant  of  attorney  to  confess 
judgment  in  an  other  state  ;  upon 
which  judgment  was  entered.  Held 
that  the  action  against  J.  W.  was 
barred,  notwithstanding  the  act 
of  the  6th  of  April  1830.  Lewis  v. 
Williams,  264 

And  see  ASSIGNMENT. 

DECLARATION. 
See  AMENDMENT.     PLEADING. 

DELAWARE  RIVER. 

See  COLLISION. 

DELIVERY. 

See  BAILMENT,  2,  3. 

DEPOSITION. 

See  PRACTICE. 

DISCOVERY. 

See  EQUITY. 

DISTRESS. 
See  LANDLORD  AND  TENANT,  5,  6. 

EASEMENT. 
See  WAT. 

EJECTMENT. 

When  the  recovery  in  ejectment  is 
of  an  undivided  part  of  the  pre- 
mises the  sheriff  must  put  the 
plaintiff  into  actual  possession 
thereof  along  with  the  defendant. 
Ash  v.  Me  Gill,  391 

EQUITY  JURISDICTION  AND 
PRACTICE. 

1.  This   court   has  jurisdiction  of  a 
bill  brought  to  compel  the  convey- 
ance, by  a  trustee  residing  with.u 
the  state,  of  the  outstanding  legal 
estate   in   lands    situate    in    otlier 
states.      Vaughan  v.  Barclay,    392 

2.  In  1795,  R.  M.,  and  others,  con- 
veyed tq  J.  N.  and  J.    B.,  certain 
lands  inVirginia,  Kentucky,  North 
Carolina.  S.  Carolina  and  Georgia. 
in  trust  for  the  shareholders  of  an 
association,    called    "  The    North 
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American  Land  Company."  In 
1807,  a  majority  of  the  shareholders 
resolved  that  J.  N.  and  J.  B.,  the 
trustees,  should  convey  to  certain 
persons  named,  for  the  purposes 
of  sale,  &c.,  and  on  making  such 
conveyance,  should  be  held  harm- 
less and  blameless  for  any  acts, 
Ac.  In  1808.  J.  N.  conveyed  all 
his  estate  in  the  land,  pursuant  to 
the  agreement ;  but  J.  B.  refused 
to  convey,  and  died  in  1816,  having 
survived  J.  N. ;  and  leaving  as  his 
heir-at-law,  J.  M.  B.  ;  who,  on 
being  applied  to,  refused  to  con- 
vey, alleging  that  he  did  not  know 
how  far  the  trust  had  been  accepted 
and  acted  upon  ;  that  he  had  never 
accepted  the  trust ;  and  that  he 
had  by  an  instrument  under  seal, 
which  was  recorded,  renounced  the 
trust,  and  declared  that  he  would 
not  intermeddle  with  it.  On  a  bill 
against  J.  M.  B.,  to  compel  the 
conveyance  of  the  legal  estate, 
there  being  some  evidence  that  J. 
B.  accepted  the  trust,  a  decree  for 
a  conveyance  was  made.  Id. 

3.  Under  the  act  of  the  16th  of  June 
1836,  2  13,  this  court  had  no  power 
to  compel  a  discovery  of  deeds  and 
other  papers,  excepting  where  such 
discovery  was  material  to  the  deter- 
mination of  an  issue  depending  in 
this  court.     Mange  v.  Gnenat,  141 

4.  Equity  will  not  compel  a  party  in 
possession   of  land,  to  deliver   up 
the  title  deeds  to  a  person  claiming 
the  title  to  the  land.     If  the  latter 
recover  possession   of  the  land  at 
law,  equity   will  then  compel  the 
delivery  of  the  titledeeds  to  him.  Id. 

5.  The  bill  set  forth  that  J.  E.  W. 
being  in  want  of  money,  and  Mrs. 
M.,  his  mother-in-law,  being  seised 
of  certain  real   estate,  he  applied 
to   the    Philadelphia   Savings   In- 
stitution   for   a  loan   of    money ; 
and  the  complainant  was  induced, 
by  motives  of  friendship,  to  take  a 
conveyance  of  a  certain  part   of 
her  real  estate  for  the  purpose  of 
immediately  executing  a  mortgage 
of  the  same  as  a  security  for  the 
loan  :  That   the  loan    was   accord- 
ingly made  to  J.  E.  W..  who  gave 
his    notes   to   the    Savings    Insti- 
tution   for   the   amount,    and    the 
complainant  executed  his  bond  and 


mortgage  of  the  premises,  and  de- 
livered the  deed  of  tho  premises  to 
Mrs.  M..  with  a  request  to  her  to 
have  it  recorded  :  That  when  the 
notes  of  J.  E.  \V.  became  due, 
they  were  renewed  by  the  Savings 
Institution  without  the  knowledge 
or  consent  of  the  complainant,  and 
were  a  second  time  renewed  in 
like  manner ;  that  J.  E.  W.  became 
insolvent,  and  has  since  so  re- 
mained :  That  a  scire  facias  on 
the  mortgage  was  issued  by  the 
Savings  Institution  ;  but  the  year 
not  having  expired,  it  was  agreed 
between  the  counsel  for  the  Sav 
ings  Institution  and  the  counsel 
for  the  complainant,  that  an  action 
should  be  entered  in  the  District 
Court  for  the  city  and  county  of 
Philadelphia,  on  the  bond,  and 
that  judgment  should  be  confessed  ; 
but  the  bill  averred  that  the  judg- 
ment was  confessed  without  his 
(the  complainant's)  knowledge  or 
consent,  and  that  at  the  time  of 
the  confession  of  the  judgment, 
both  the  complainant,  and  his 
counsel  were  ignorant  that  there 
was  a  defence  arising  from  the 
renewal  of  the  notes  of  J.  E.  W. : 
The  bill  further  stated,  that  a 
sheriff's  sale  of  the  mortgaged 
premises  had  been  attempted  by 
virtue  of  an  execution  upon  the 
said  judgment;  and  that  it  was 
then  discovered  that  the  deed  from 
Mrs.  M.  to  the  complainant  had 
not  been  recorded  :  That  he  had 
applied  to  her  for  the  deed,  but  she 
had  refused  to  deliver  it  up,  and 
had  made  defence  to  another  scire 
facias,  which  had  issued  on  the 
mortgage ;  and  that  the  Savings 
Institution  had  applied  to  the  Dis- 
trict Court  to  set  aside  the  levy 
on  the  mortgaged  premises,  with 
the  declared  intention  of  levying 
on  the  property  of  the  complainant. 
The  bill  prayed  a  discovery  from 
Mrs.  M.,  the  Savings  Institution, 
their  assignees,  certain  creditors 
who  had  issued  attachments  in  ex- 
ecution against  the  complainant 
upon  judgments  against  the  com- 
plainant, &c.;  an  injunction  against 
the  Savings  Institution  and  their 
assignees  against  proceeding  npoa 
the  judgment  against  any  other 
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than  the  mortgaged  premises,  and 
against-  Mrs.  M.  against  convey- 
ing or  inoumbering  the  mortgaged 
premises;  and  for  general  relief: 
Held,  that  this  court  had  not  juris- 
diction to  grant  the  injunction  or 
relief  prayed  for,  either  under  the 
act  of  1 6th  June  1 836,  or  the  act 
of  13th  June  1840.  Gilder  v. 
Mervin,  522 

6.  One  judge  of  this  court  has  no 
power  to   order   an   injunction   in 
any  instance.     It  can  only  be  done 
by  the  court  while  sitting  in  bane, 
and  then  after  notice  of  the  motion. 
Riley  v.  Ellmaker,  545 

7.  An  injunction  to  stay  proceedings 
upon  an  execution  issued  upon  a 
judgment   in    the    District   Court, 
refused ;    there    being    no    fraud, 
accident  or  mistake  alleged  in  the 
bill.  Id. 

ERRORS  AND  APPEALS. 

1.  A   writ   of   error   lies   from   this 
court  to  the  judgment  of  a  lower 
court,  upon   an  issue   of  nul   tiel 
record.     Crutcher  v.  The  Common- 
wealth, 340 

2.  When  a  judgment  in  such  case  is 
removed  by  writ  of  error,  the  prac- 
tice has  been  for  the  record  to  be 
certified  by  the  court  below,  without 
a  bill  of  exceptions,  or  making  the 
record  brought  in  for  inspection  a 
formal  part  of  the  proceedings.    Id. 

3.  This  practice,  however,   is  incon- 
venient ;  and    it    seems    that    the 
record   on   which   issue   has  been 
joined,  ought  to  be  attached  to  the 
record  returned,  either  by  means  of 
a  bill  of  exceptions  or  certificates 
from  the  court  below,  or  otherwise, 
so  as  to  make  it  part  of  the  record 
returned.  Id. 

4.  An    appeal   does  not  lie  from    a 
decree    of    a    Court    of    Common 
Pleas  upon  the  settlement  of  the 
accounts  of  a  committee  of  a  luna- 
tic.    Fucks' s  Ca.te,  191 

And  see  COMMON  PLEAS.     DAMAGES. 
ORPHANS'  COURT. 

ESTOPPEL,    (EQUITABLE.) 
See  WAY,  3. 

EVIDENCE. 
1.   Parol  evidence  is  admissible  to 


prove  that  an  agreement  in  writ- 
ing not  under  seal,  between  A.  and 
B.,  for  the  delivery  of  certain  goods 
by  B.  to  A.  was  in  fact  made  by 
A.  as  the  agent  of  C.  and  for  his 
benefit.  Hubbert  v.  Borden,  79 

2.  In  an  action  in  the  District  Court, 
by  the  payee  against  the  maker  of 
a  promissory  note,  it  was  held,  that 
an  affidavit  of  defence  in  the  same 
case  made  by  the  defendant  under 
the  act  of  1835,  in  which  he  ad- 
mitted   the   making   of   the   note, 
might  be  read  in  evidence  by  the 
plaintiff,   as  an    admission    of  the 
fact  of  making  the  note.      Bowen 
v.  De  Lattre,  430 

3.  In  an  action  of  trover  by  trustees 
in    a  domestic   attachment   which 
had  issued  against  A.,  brought  to 
recover   from  the  defendant,   who 
was    the    father    of    A.,    certain 
goods  contained   in  a  store  which 
had   been  kept  by  A.  ;  the  plain- 
tiff having  proved  that  the  defend- 
ant had   taken   possession    of  the 
goods  after   the  departure   of  A., 
and  proceeded  to  dispose  of  them, 
and  having  examined  a   sister  of 
A.  in  support  of  their  case,  it  was 
held,  that  the  defendant  might  ask 
her  on  the  cross-examination,  what 
conversation  passed  between  A.  and 
his  mother,  shortly  before  the  de- 
livery of  the  goods  to  the  defend- 
ant,   respecting    the    transfer    or 
delivery  of  them  to  the  defendant 
for  the  payment   or  security   of  a 
debt  due  from  A.  to  the  defendant. 
Ankrim  v.  Woodward,  577 

4.  Of  the    evidence   required   in   an 
action  of  trover,  to  establish  a  con- 
version of  goods.  Id. 

5.  The  doctrine  in  this  state  is,  that 
mere  unaided  comparison  of  hands 
is  not  in  general  admissible.     But 
after  evidence   has   been  given  in 
support  of  a  writing,  it  may  be  cor- 
roborated by  comparing  the  writ- 
ing in  question  with  a  writing  con- 
cerning which    there   is  no  doubt. 
Baker  v.  Haines,  284 

6.  To  authorize  the  admission  of  the 
writing  offered  as  a  test  or  stand- 
ard, nothing  short  of  evidence  by  a 
person  who  saw  the  party  write  the 
paper,  or  of  an  admission  by  such 
party  of  its  being  genuine,  or  evi- 
dence of  equal  authority,  is  suffi- 
cient. Id. 
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7.  In  an  action  by  a  blacksmith  to 
recover  for  work  done,  the  plain- 
tiff produced  a  book  containing 
entries,  some  of  which  he  swore 
were  made  by  himself  not  later  than 
the  second  day  in  the  evening 
after  the  work  was  done,  and  were 
partly  taken  from  a  slate,  and 
partly  from  his  own  head.  A  wit- 
ness was  also  produced,  who  tes- 
tified that  he  made  some  of  the 
entries  by  copying  them  from  the 
plaintiff's  slate  on  the  evening  of 
the  day  on  which  they  were  made, 
or  in  the  course  of  the  next  day. 
Held,  that  the  book  was  admis- 
sible in  evidence.  Hartley  v. 
Brookes,  189 

8  A  book  of  entries,  manifestly 
erased  and  altered  in  a  material 
point,  cannot  be  considered  as  en- 
titled to  go  to  the  jury  as  a  book  of 
original  entries,  and  ought  to  be 
rejected  by  the  court,  unless  the 
party  offering  it  gives  an  explana- 
tion which  does  away  with  the  pre- 
sumption arising  from  its  face. 
Churchman  v.  Smith,  146 

9.  In  an  action  against  a  sheriff  for 
an   alleged  false  return  of  nulla 
bona  to  a  writ   of  fi.  fa.,  by  which 
he  was  required  to  levy  upon  cer- 
tain bank  stock,  standing  in  the 
name  of  A.,  the  defendant  in  the 
execution  ;  it  was  held,  that  A.  was 
a  competent  witness  to  prove  that 
the  stock  was   in   fact  purchased 
with  the  money  of  his  brother,  and 
that  he  had  sold  it  to  B.  before  the 
fi.  fa.  issued  ;  although  he  (A.)  had 
agreed  to   indemnify  C.  for  being 
security  to  the  sheriff  for  not  levy- 
ing on  the  stock ;  C.  having  exe- 
cuted   a    release   to   the   witness. 
Commonwealth  v.  Watmough,     117 

10.  In   an   action    on    a   promissory 
note  drawn  by  the  defendant  in  fa- 
vor of  the  plaintiff,  the  defendant 
called  a  witness,  who  stated  on  his 
voir  dire  that  he  was  interested  in 
the  event  of  the  suit,  and  expected 
to  receive  part  of  the  consideration 
of  the  note.  Held,  that  he  was  com- 
petent to  testify  for  the  defendant ; 
the  witness   milking  no  objection. 
Quintan  v.  Davis,  169 

1 1 .  It  seems  that  the  defendant  would 
have  a  right  to  compel  a  witness 


to  testify  under  such  circum- 
stances. Id. 

I  2.  Kvidence  is  admissible  of  admis- 
sions made  by  one  of  two  co-plain- 
tiffs or  defendants,  respecting  mate- 
rial facts  within  the  knowledge  of 
the  party  making  the  admissions ; 
but  declarations  by  one  of  two  co- 
plaintiffs  or  defendants  of  what  he 
has  heard  the  other  plaintiff  or  de- 
fendant say  in  regard  to  the  sub- 
ject-matter of  the  action,  are  not 
admissible.  /•'. 

And  see  BAILMENT,  1,  2.  INTESTATE, 
5.  LANDLORD  AND  TENANT,  2,  4. 
PRACTICE,  1,  2.  SALE  OF  GOODS,  2, 
3,  4.  WAGER.  WILL,  1. 

EXECUTION. 

1.  Stock  in  a  bank,  or  other  corpo- 
ration,  standing   in  the   name   of 
defendant  in  an  execution,  is  not 
liable  to  be  sold  as  his,  under  the 
act  of  the  29th  of  March  1819,  if 
it  actually  be  the  property  of  an- 
other.      Commonwealth    v.     Wat- 
mough, 117 

2.  A.,  a  stockholder  in  the  Bank  of 
the  U.  S.,  sold  his  stock  on  the  22d 
of  April  1836,  taking  from  the  pur- 
chaser his  promissory  note  at  60 
days  ;  and   on   the  same  day  exe- 
cuted a  power  of  attorney  to  trans- 
fer it.     On  the  6th  of  May  1836,  a 
levy   was   made   upon   the   stock, 
which  still  stood  in  the  name  of  A., 
by  the  sheriff,  by  virtue  of  a  fi.  fa. 
against   A.     Held,    that  the  stock 
was   not  liable   to   execution  ;  al- 
though the  rules  of  the  bank  re- 
quired transfers  of  the  stock  to  be 
made  in  the  presence  of  an  officer 
of  the  bank.  Id. 

3.  A  sheriff  is  not  bound  to  levy  up- 
on personal  property  alleged  to  be- 
long to  the  defendant  in  an  execu- 
tion, upon  an  offer  by  the  plaintiff 
to  indemnify  him.     Unless  it  ap- 
pear in  an  action  against  him  for 
a  false  return,  that  the  property 
actually  belonged  to  the  defendant 
in  the  execution,  the  offer  to  in- 
demnify  him  will   not   make  him 
liable  to  damages.  /'/. 

4.  In  a  writ  of  attachment  in  execu- 
tion, under  the  act  of  the  16th  of 
June   1836,  it  is  not  necessary  to 
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state  the  kind  or  nature  of  the  pro- 
perty to  be  attached.  It  is  suffi- 
cient if  the  writ  requires  the  sher- 
iff to  attach  •'  the  goods  and  chat- 
tels, rights,  credits  and  moneys," 
of  the  defendant,  in  the  hands  of 
the  garnishee.  Layman  v.  J>eam, 

181 

f>  It  is  not  error  that  such  writ  re- 
quired the  sheriff  to  summon  the 
defendant  in  the  judgment  as  well 
as  the  garnishee ;  the  naming  of 
the  defendant  being  merely  sur- 
plusage. Id. 

6.  A  writ  of   attachment  which  was 
issued  upon  a  judgment  against  A. 
L.,  directed   the   sheriff  to   attach 
goods,  debts,  &c.,  of  A.  L.,  and  to 
make  known  to  A.  L.  and  C.  L.  to 
appear,  &c.,  to  show  why  the  said 
judgment  should  not  be  levied  of 
the  effects  of  the  said  A.  L.  in  the 
hands  of  the  said  C.  L.,  &c.     To 
this  writ  the  sheriff  returned  that 
he  had  attached  and  levied  ''  a  debt 
of  about  $600,  due  to  the  defendant 
by  the  within  named  A.  L.  and  in 
his  hands,"  and  served  the  writ  on 
the  defendant,  A.  L.,  by  giving  him 
a   copy,    &c.     Afterwards,  on  the 
petition  and  affidavit  of  the  sheriff, 
the  Court  of  Common  Pleas  allow- 
ed  him   to   amend   his   return    as 
follows  :  "  Served  the  within  writ 
on    the  within   named  defendant, 
A.    L.,    and   also    on    the   within 
named  C.  L.,  by  giving  the  said  A. 
and  C.  each  a  true   and  attested 
copy  of  said  writ,"  &c.    Held,  that 
the  court  had  power  to  allow  of  the 
amendment:    that  the  two  returns 
were  to  be  taken  together,  and  that 
they  constituted  a  sufficient  return. 

Id. 

7.  If  the  garnishee,  in  a  writ  of  at- 
tachment in  execution,   make  de- 
fault  by  not  appearing  after  due 
service  of  the  writ,  judgment  ought 
not  to  be  given  against  him  to  be 
levied  of  his  goods  and  chattels,  &c. 
The  judgment  ought  to  be  that  the 
plaintiff  have  execution  of  so  much 
of  the  debt,  &c.,  due  by  the  gnr- 
nishee   to  the  defendant,  and  at- 
tached in  his  hands,  as  may  satisfy 
the  judgment  of  the  plaintiff,  with 
interest  and  costs:    and  if  the  gar- 
nishee refuse  or  neglect,  on  demand 
by   the  sheriff,  to   pay  the   Maine, 


then  the  same  to  be  levied  of  his, 
the  garnishee's  goods,  lands  and 
person,  according  to  law,  as  in 
the  case  of  a  judgment  against 
him  for  his  proper  debt ;  and  that 
the  garnishee  be  thereupon  dis- 
charged as  against  the  defendant, 
of  the  sum  so  attached  and  levied, 
&c.  Id. 

8.  Although  a  mortgage  given  to  in- 
demnify  a   surety   may  not   have 
been  discharged  by  a  sheriffs  sale 
made    prior   to    the   act   of    1830. 
under  a  junior   incurnbrance,   yet 
if  the  mortgage  was  absolute  upon 
the  face,  and  contained  no  notice 
of  its  having  been  given  for  such 
purpose,  it  was  discharged  by  such 
sale.     Miller  v.  Musselman,        354 

9.  In  1832  A.  executed  three  bonds, 
each   with  condition  for  the  pay- 
ment for  a  certain  sum  to  B.  ;  one 
on  the  1st  of  April  1833  ;  one  on 
the  1st  of  April  1834,  and  the  third 
on   the   1st  of  April   1835  ;  and  at 
the  same  time  executed  a  mortgage 
of    certain    real   estate,    to  secure 
payment  of  the  bonds.    In  October 
1833,  judgment  was  entered  upon 
the  bond  first  payable,  and   execu- 
tion issued,  under  which  the  moit- 
gaged  premises  were  sold  in  Janu- 
ary 1834,  to  C.     Held,  that  the  lien 
of    the   mortgage  was    altogether 
discharged  by  the  sale.      Berger'v. 
Heister,  210 

10.  Where  judgment  had   be«n  ob- 
tained upon  bonds  for  the  payment 
of  money,  and  a  fieri  facias  issued, 
under  which  personal  property  of 
the   defendant   was  sold ;  and  for 
the  residue  of  the  debt  a  levy  was 
made  on   land,  and  a  return  made 
bv  the  inquest  that  the  rents  and 
profits,  &c.,  were  sufficient  to  pay 
in  seven  years,  &c.,  but  no  liberari 
was  taken  out  by  the  plaintiff,  and 
no  further  proceedings  had  on  this 
judgment    or    execution;    it    was 
held,  that   these  proceedings  were 
not  a  bar  to  a  recovery  in  a  scire 
facias   upon  a  mortgage  given   to 
secure     payment     of    the    bonds. 
Lyons  v.  Ott,  163 

And  see   EJECTMENT.     INSURANCE,  2. 
SALE  ON  GOODS,  2.  d,  4. 

EXECUTOR. 
See  ADMINISTRATOR. 
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FRAUDS. 

A  parol  contract,  for  the  purchase 
of  land,  is  not  taken  out  of  the 
Statute  of  Frauds  by  the  mere  pay- 
ment of  the  purchase- money.  Par- 
ker v.  Wells,  \  53 
A.,  tenant  for  years  of  land,  made 
a  parol  agreement  with  his  land- 
lord in  the  autumn  of  1836,  for  the 
purchase  of  the  land.  Part  of  the 
purchase-money  was  to  be  paid 
during  the  autumn,  and  the  balance 
on  the  1st  of  April  1837  ;  and  A. 
was  to  continue  in  possession  as 
tenant,  and  to  pay  rent  until  the 
1st  of  April  1837,  when  his  lease 
expired.  In  December  1836,  no 
part  of  the  purchase-money  having 
been  paid,  he  gave  the  vendor  his 
note  for  ninety  days  for  the  first  in- 
stalment, which  was  discounted  for 
the  vendor;  and  on  the  1st  of 
April  1837,  A.  paid  this  note  and 
the  balance  of  the  purchase-money, 
and  received  a  conveyance.  After- 
wards the  land  was  sold  as  the  pro- 
perty of  A.  under  a  judgment 
obtained  after  the  conveyance. 
Held,  that  a  judgment  creditor  of 
A.,  whose  judgment  was  obtained 
in  January  1837,  was  not  entitled 
to  be  paid  the  amount  of  his  judg- 
ment out  of  the  proceeds  of  the 
sheriff's  sale.  Id. 
And  see  CONTRACT,  3. 

GARNISHEE. 
See  EXECUTOR,  4,  5,  6,  7. 

GROUND-RENT. 
See  MERGER. 

HABERE  FACIAS. 

See  EJECTMENT. 

HANDWRITING. 
See  EVIDENCE. 

HUSBAND  AND  WIFE. 

;  It  is  settled  that  chancery  will 
not  execute  an  agreement  between 
husband  and  wife  to  live  separate 
and  apart  from  each  other.  M>- Ken- 
nan  v.  Phillips,  571 

5.  But  where  an  agreement  was  made 
between  a  husband  and  wife  for  a 


separation,  and  the  wife  covenanted 
to  relinquish  all  claim  to  his  estate, 
and  the  husband  agreed  to  pay  her 
a  certain  sum  of  money  ;  which 
money  was  paid  to  her :  and  they 
lived  separate  from  each  other,  and 
afterwards  she  died,  having  put  the 
money  out  at  interest:  it  was  held, 
that  she  had  acquired  a  separate 
property  in  this  money,  which  was 
subject  to  her  disposition  as  a  feme 
sole.  Id. 

3.  A   wife  may   acquire  a   separate 
property,  in  equity,  by  an  agree- 
ment with   her  husband,  without 
the  intervention  of  trustees.       Id. 

4.  Where  a  married  woman   having 
money  to  her  separate  use  in  the 
hands  of  A.,  a  third   person,  made 
a  will  respecting  it  which  she  de- 
stroyed,   and   afterwards   gave  A. 
verbal  directions  as  to  the  disposal 
of  it  after  her  death ;  but  the  ob- 
jects of  her  bouvty  were  not  found 
by  the  special  verdict :  it  was  held, 
that   the  disposition  was  void  for 
uncertainty :  that  she   died   intes- 
tate ;  and  that  her   husband   was 
entitled  to  recover  the  fund  as  her 
administrator.  Id. 

INJUNCTION. 
See  EQUITY,  5,  6,  7. 

INQUISITION. 
See  JUSTICE  OF  THE  PEACE. 

INSURANCE. 

1.  A  vessel  was  insured  "for  and 
during  the  term  of  twelve  calendar 
months,  ending  on  the  10th  of  No- 
vember 1838,  with  liberty  of  the 
globe  ;  and  if  at  sea  at  the  expira- 
tion of  the  said  twelve  months, 
the  risk  to  continue  at  the  same 
rate  of  premium  until  her  arrival 
at  her  port  of  destination  in  the 
United  States."  "  Beginning  the 
adventure  upon  the  said  vessel,  &c., 
for  twelve  months  from  November 
10,  1837,  as  aforesaid,  and  so  shall 
continue  and  endure  until  the  said 
vessel  shall  be  safely  arrived  at 
November  10,  1838,  at  noon,  with 
liberty  of  the  globe,  as  aforesaid, 
and  until  she  shall  be  moored 
twenty-four  hours  in  safety,"  &c. 
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The  order  for  insurance  was  in  the 
words  of  the  first  clause  above 
stated.  The  vessel  sailed  from 
Philadelphia  in  November  1837, 
for  South  America,  for  the  pur- 
pose of  freighting,  and  took  on 
board  a  cargo  entirely  on  freight, 
and  sailed  on  the  9th  of  October 

,:;•"•]  838,  for  the  island  of  Jersey,  in 
the  British  Channel,  for  orders. 
On  the  10th  of  November  1838, 
she  was  at  sea  on  the  voyage  to 
Jersey,  and  while  still  at  sea,  in 
Dec.  1838,  encountered  a  gale, 
which  did  her  great  damage. 
Held,  that  on  the  true  construc- 

x  tion  of  the  contract,  the  under- 
writers were  not  liable  after  the 
expiration  of  the  year,  unless  the 
vessel  should  be  on  her  voyage  to 
her  port  of  destination  in  the 
United  States ;  and  therefore  that 
they  were  not  answerable  for  the 
loss  suffered  in  the  gale  of  Decem- 
ber 1838  Eyre  v.  Mar.  Ins.  Co., 

247 

2.  Where  the  goods  of  an  assured 
were  levied  upon  by  the  sheriff  by 
virtue  of  an  execution  against 
him ;  and  the  sheriff  took  actual 
possession  of  the  goods,  and  left 
them  in  the  store  of  the  assured, 
the  doors  of  which  he  fastened, 
and  the  windows  of  which  he 
nailed  up ;  and  the  sheriff  went 
out  of  town  and  took  the  key  of 
the  store  with  him  ;  and  during 
his  absence  a  fire  took  place,  which 
destroyed  the  store  with  its  con- 
tents :  it  was  held,  that  the  assured 
was  nevertheless  entitled  to  re- 
cover. Franklin  Fire  Ins.  Co.  v. 
Findlay,  483 

INTEREST. 
See  BANKS,  2,  3. 

INTESTATE. 

1.  Questions  of  advancement  depend 
upon  the  intention  of  the  parent : 
and  of  this,  the  declarations  of  the 
parent  at  the  time,  or  the  admis- 
sions  of  the   child  against   itself 
at  the  time  or  afterwards,   wonld 
aem  be  evidento  ce.     Danl.  King's 
Estate,  370 

2.  If  there  be  no  evidence  at  all  on 
the  subject,  then  whether  it  was  a 


present  or  an  advancement,  may 
be  judged  of  by  its  amount  and 
character.  Id. 

3.  Where  a  father,  whose  estate  ap- 
peared  on    the    settlement  of  the 
accounts    of    the     administrators, 
after  his  death,  to  have  amounted 
to  upwards  of  $120,000,  and  who 
had  four  children,  bought  furniture 
for  a  daughter,  on   her   marriage, 
to  the  amount  of  $1132,  and  there 
was  evidence   of   his   declarations 
that  he  had  given  them  to  her  as 
a  present  and  a  gift ;  it  was  held, 
that   she   was   not  to  be  charged 
with  this  as  an  advancement;  but 
that  it  was  to  be  considered  as  a 
present  to  her.  Id. 

4.  An  action  of  debt  was  brought  in 
1837,  in  the  name  of  the  Common- 
wealth to   the   use  of  A.,  upon  a 
bond   given   by    an   administrator 
with  surety,  with  the  condition  to 
account  for  the   proceeds  of  real 
estate  sold  under  an  order  of  the 
Orphans'  Court.     The   defendants 
pleaded  in  abatement  the  pendency 
of  two  other  suits  brought  before 
the  passage  of  the  act  of  1836,  in 
the   name  of  the   Commonwealth^ 
upon  the  same  bond.    Held,  that  as 
those   suits   were   for   the   use   of 
other   heirs   of  the    intestate,  the 
plea  was  bad.     Stecher  v.  Cam.,  60 

5.  Evidence  is  not  admissible  to  ex- 
plain   an   ambiguity   in    a   report 
of  auditors  which  has  been   duly 
confirmed  by  the  Orphans'.  Court. 

Id. 

6.  It  is  not  necessary  to  tender  a  re- 
funding bond  before  bringing  an 
action   for  a  distributive  share  of 
the  proceeds  of  real  estate  sold  by 
order  of  the  Orphans'  Court  on  a 
bond   given   by   an   administrator 
with    condition    for    the    faithful 
payment  of  the  proceeds  of  such 
real  estate.  Id. 

And  see  ADMINISTRATOR. 

JUDGMENT. 

1.  Third  persons  dealing  with  a  party 
against  whom  ajudgment  has  been 
obtained,  are  not  bound  to  look 
beyond  the  entry  of  the  judgment 
as  docketed  by  the  prothonotary. 
If  the  prothonotary  have  made  a 
mistake  in  setting  down  the  amount 
of  damages  assessed  against  a  de- 
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fendant,  the  plaintiff  is  neverthe- 
less bound  as  respects  such  third 
persons ;  although  the  amount  of 
damages  is  correctly  stated  in  a  pa- 
per filed  in  the  office.  Crutcher  v. 
Commonwealth,  340 

2.  In  assumpsit  in  the  District  Court 
on  two  promissory  notes,  the  de- 
fendant had  given   bail  in  $9000. 
Copies  of  the  notes  were  filed  ac- 
cording to  the  act  of  assembly,  and 
judgment  was  obtained  for  want  of 
an  affidavit  of  defence.     Damages 
were  then  assessed  by  the  prothon- 
otary,  according  to  a  statement  and 
calculation    on    a    paper   filed,    at 
$4669.29  ;  but  by  mistake  the  dam- 
ages were  entered  on  the  docket  at 
only  $1331.50.    Security  for  a  stay 
of    execution  was  then   given   by 
the  same  persons  who   were  bail 
to  the  action,  in  the  sum  of  $2700, 
with  condition  for  payment  of  the 
sum  of  $1331.50:    Held,  (1)  That 
the  judgment,  so  far  as  respected 
the   sureties   in   the   recognisance 
for  the  stay  of  execution,  was  to  be 
taken   as   it  was   entered    on   the 
docket ;  and,  therefore,  that  the  re- 
cognisance was  valid  and  binding 
upon  them ;  (2d)  That  they  were 
discharged  from  their  liability  as 
bail  to  the  action,  by  the  recogni- 
sance for  stay  of  execution.        Id. 

3.  The   court  in   which  a  judgment 
is  entered,  may  allow  an    amend- 
ment of  the  record,  as  between  the 
parties  themselves,  and  even  after 
a  writ  of  error ;  but  this  cannot 
be  done  so  a?  to  affect  the  rights 
of  a  subsequent  judgment-creditor, 
mortgagee  or  purchaser;  nor  against 
bail  OF  sureties  for  stay  of  execu- 
tion. Id. 

And  see  FRAUDS,  2. 

JURISDICTION. 
See  EQUITY. 

JUSTICE  OF  THE  PEACE. 

A  justice  of  the  peace  has  no 
right  to  hold  an  inquisition  super 
cisum  corporis.  Ex  parte  Schultz, 

269 

2.  And  where,  to  an  habeas  corpus, 
return  was  made  that  the  prisoner 
was  held  upon  a  warrant  founded 
upon  such  inquisition,  the  prisoner 
was  discharged.  Id. 


3.  In  an  action  before  an  alderman, 
after  judgment  against,  the  defend- 
ant, J.  F.  signed  the  following  en- 
try upon  the  alderman's  docket. 
''  I  become  special  bail  in  $90." 
Held,  that  this  was  a  sufficient  re- 
cognisance for  a  stay  of  execution 
under  the  9th  section  of  the  act  of 
1810;  there  being  no  entry  of  an 
appeal.  Frost  v.  Roatch,  359 

And  see  COMMON  PLEAS. 

LANDLORD  AND  TENANT. 

1.  Where  the  defendant,  a  tenant  for 
years,  left  the  premises  in  the  mid- 
dle of  the  year,  and  sent  the  key 
to  the   landlord,  who  gave  notice 
to  the  tenant  that  he  should  con- 
tinue to  hold  him  liable  for  the  rent, 
and  then  the  landlord  took  posses- 
sion and  offered  the  house  to  Jet ; 
it  was  held  that  he  might  recover 
from    the   defendant   in  an  action 
for  use  and  occupation,  the  amount 
of  rent  that  accrued  between  the 
time  of  his  leaving  the  liouse  and 
the  time  that  it  was  again  rented. 
Marseilles  v.  Kerr,  500 

2.  In  an  action  by  a  lessee  against 
the    lessor,  to  recover  for  money 
expended  in  repairs,  it  was  held 
that   parol   evidence   was     admis- 
sible to  prove  that  after  the  lease 
had  been  executed  and  taken  away, 
the  lessor  returned  to  have  it  at- 
tested ;  that  the  lessee  then  men- 
tioned that  certain    necessary  re- 
pairs had  been   omitted,  and  that 
the  lessor  then  agreed  that  it  should 
be  done  by  the  lessee,  at  his  (the 
lessor's)  expense.    Caulk  v.  Everly, 

303 

3.  A  lessee  may  maintain  an  action 
against  his   lessor  to   recover  for 
money  expended  in  repairs  under 
an  agreement  that  the  lessor  would 
repay  it ;  although  the  lessee  had 
previously  paid  rent  to  the  lessor 
without  claiming  a  deduction  for 
the  repairs.  Id. 

4.  In  replevin  by  a  sub-lessee,  for 
goods  taken  by  the  paramount  land- 
lord, on  a  distress  for  rent,  on  the 
plea  of  no  rent  in  arrear,  a  receipt 
for  rent  given   by  the   immediate 
lessee  to  the  plaintiff,  is  not  admis- 
sible on   the  part  of  the  plaintiff. 

Quinn  v.  Wallace,  452 

5.  In  replevin  by   a  sub-lessee  for 
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goods  taken  by  the  paramount  land- 
lord, on  a  distress  for  rent,  on  the 
plea  of  no  rent  in  arrear,  where  It 
appears  that  the  defendant  had 
previously  distrained  the  goods  of 
the  mesne  tenant  for  rent  arrere, 
and  sold  the  same,  it  lies  upon  the 
defendant  to  show  that  the  distress 
first  taken  was  insufficient.  Id. 
6.  It  seems  that  the  act  of  13th  of 
March  1772,  which  says  that  the 
landlord  shall  or  may  sell  the  goods 
distrained,  is  imperative,  and  makes 
it  the  duty  of  the  landlord  to  sell. 

Id. 
And  see  FRAUDS,  2. 

LEX  LOCI  CONTRACTUS. 

See  CONTRACT. 

LIEN. 

See  MECHANICS'  LIEN. 

LUNATIC. 

See  ERRORS  AND  APPEALS,  4. 

MANDAMUS. 

The  court  refused  a  mandamus  to 
the  county  commissioners  to  file  in 
their  office  a  copy  of  the  affirma- 
tion taken  by  a  person  elected  to 
the  office  of  assessor  of  a  ward ; 
the  commissioners  having  returned, 
that  in  consequence  of  the  relator 
not  having  filed  the  copy  of  the  af- 
firmation within  twenty  days  after 
his  election,  they  had  appointed 
another  person  to  fill  the  office,  un- 
der the  87th  and  88th  sections  of 
the  act  of  15th  April  1834.  Com. 
v.  Com'rs  of  Philadelphia,  476 

MASTER  AND  SERVANT. 

See  NEGLIGENCE. 

MECHANICS'  LIEN. 
In  a  claim  filed  under  the  Mechanics' 
Lien  law,  a  building  was  described 
as  situate  "  on  the  west  side  of  13th 
street,  between  Vine  and  James 
streets,  in  the  county  of  Philadel- 
phia, belonging,  or  said  to  belong 
to  C.  S."  (the  defendant).  In  point 
of  fact  the  building  was  situate  on 
the  west  side  of  13th  street,  be- 
tween Callowhill  and  James  streets. 
Callowhill  street  intervenes  be- 
tween Vine  and  James  sta.  Held, 


that  the  description  was  sufficiently 
certain  ;  the  defendant  having  no 
other  house  in  that  street.  Springer 
v.  Keyser,  187 

MERGER. 

In  1828,  T.  C.  granted  a  lot  of  ground 
to  J.  R.  in  fee,  reserving  an  annual 
ground-rent  to  himself,  his  heirs 
and  assigns.  In  April  1829,  he 
made  his  will,  whereby  he  devised 
the  said  ground-rent  to  his  wife 
for  life,  with  remainder  to  or  in 
trust  for  his  five  children,  in  differ- 
ent shares  and  proportions,  giving 
one-eighth  part  to  his  son,  T.  C., 
Jr.  In  November  1829,  the  lot  oi 
ground,  with  an  unfinished  build- 
ing upon  it,  was  sold  at  sheriff's 
sale,  subject  to  the  ground-rent, 
and  was  purchased  for  T.  C.  by  his 
son  T.  C.,  Jr.  On  the  19th  of  March 
1830,  T.  C.  died,  without  any  deed 
having  been  made  to  him  by  the 
sheriff.  Held,  that  the  ground-rent 
did  not  merge  in  the  equitable  es- 
tate acquired  by  T.  C.  at  the  sher- 
iff's sale.  Penington  v.  Coats,  277 

MORTGAGE. 

See  AFFIDAVIT  OF  DEFENCE,  2.     EXB- 
CUTION,  8,  9,  10. 

NAVIGATION. 

See  COLLISION.     NEGLIGENCE. 
NEGLIGENCE. 

In  an  action  by  the  owner  of  a  canal 
boat  against,  the  steersman,  whom 
he  had  employed  to  take  her  down 
the  river,  to  recover  damages  for 
the  loss  of  the  boat,  which  was  car- 
ried over  a  dam,  in  consequence 
of  the  negligence  of  the  defendant, 
it  was  held,  that  it  was  not  a  suffi- 
cient answer  to  the  charge  of  neg- 
ligence that  the  boat  was  not 
provided  with  poles  and  handb;  if 
the  vessel  was  improperly  navigated 
too  near  the  dam.  Hir.e  v.  Kng- 
ler,  33fi 

And  see  BAILMENT,  2.     COLLISION. 

NOTARIAL  FEES. 
See  BANKS,  4. 

NOTICE. 
See  BILLS  or  EXCHANGE,  1. 
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ORPHANS'   COURT. 

1.  Where  notice  of  the  filing  of  an 
auditor's  report  is  not  required  by 
the  rules   of  the  Orphans'  Court, 
it  is  not  a  sufficient  cause  of  ex- 
ception in  this  court  that  the  re- 
port was  filed  without  notice  to, 
or  knowledge  by  the  appellant,  and 
while  the  appellant  was  confined  to 
her  bed  by  serious  sickness.    Goss- 
ner's  Estate,  401 

2.  An  auditor  appointed  to  distribute 
among  the  next  of  kin  the  balance 
in  the  hands  of  the  administrator, 
has  no  jurisdiction  of  an  adversary 
claim  of  a  creditor  of  the  estate. 

Id. 
And  see  INTESTATE. 

PARENT  AND  CHILD. 

See  ADMINISTRATOR. 

PAROL  EVIDENCE. 

See  EVIDENCE,  1.  INTESTATE,  5.  LAND- 
LORD AND  TENANT,  2.    WILL,  1. 

PAROL  CONTRACTS. 
See  FRAUDS. 

PARTNERSHIP. 

What  circumstances  will  constitute  a 
partnership  as  respects  third  per- 
sons. Churchman  v.  Smith,  146 

And  see  ACCOUNT  RENDER.  DEBTOR 
AND  CREDITOR,  2. 

PLEADING. 

1 .  If  the  declaration  contain  several 
counts,  and   there  is  evidence   to 
support  any  one  count,  this  court 
will  not  reverse,  if  the   count  on 
which    judgment   is    rendered    is 
good.     Me Credy  v.  James,          547 

2.  Although  a  declaration  in  assump- 
sit  should  omit   to  aver  that  the 
promise  was  made  to  the  plaintiff, 
yet  it  may  be  good  after  verdict. 

Id. 

And   see    ACTION.   1.      AMENDMENT. 
BILLS  OF  EXCHANGE,  4. 

PRACTICE. 
1.  A  party  who  offers  in  evidence  a 


deposition  taken  on  his  behalf  must 
read  the  whole,  and  cannot  select 
portions  and  omit  others,  on  the 
ground  that  the  parts  omitted  :ire 
properly  rebutting  evidence  S<»tt/t- 
wark  Ins.  Co.  v.  Knight,  8:27 

2.  And  if  he   be   permitted  by   the 
court  to  read  portions   only  of  a 
deposition  on  this  ground,  the  ir- 
regularity is  not  cured  by  an  offer 
made  by  his  counsel,  in  summing 
up,  to  read  the  parts   which    had 
been   omitted ;  especially   if,  after 
objection   by   the   counsel  on  the 
other  side,  the  offer  is  withdrawn. 

Id. 

3.  Under  the  act  of  the  27th  of  Feb- 
ruary   1798,   when   the    court    in 
bane  have  made  an  order  upon  a 
party  to  produce  at  the  trial  cer- 
tain  specified  writings,  the  judge 
at  Nisi  Prius  cannot  inquire  whe- 
ther they  are  pertinent  to  the  case, 
or  whether  they  would  or  would 
not  be  evidence  if  produced.     Tut- 
tle  v.  Mechanics'  Loan  Co,        216 

4.  The  party  upon  whom  the  order 
has  been  made,  must  either  pro- 
duce the  writings  named  in  it,  or 
satisfy  the  judge  why  it  is  not  in 
his  power  to  produce  them.        Id. 

5.  On  the  trial  of  an  action  against 
a  corporation,  upon  whom  an  order 
had  been  made  to  produce  certain 
papers,    the    defendant's    solicitor 
swore  that  when  he  received  notice 
of  the   order,    about  a  year   pre- 
viously, he  left  it  with  the  cashier 
of  the  company.     That  the   office 
of  the  company  had  been  removed 
a  few  weeks  previously  ;  and  that 
he  had  on  the  morning  of  the  trial 
searched  in  the  office  for  the  papers 
without  success.      No  other  officer 
of    the  company   was    produced : 
Held,  that  the   non-production  of 
the  papers  was  not  satisfactorily 
accounted  for.  Id. 

6.  Under  peculiar  circumstances,  the 
court  will  direct  the   assessment 
of  damages  upon  a  judgment  given 
against  a  defendant  in  consequence 
of  the  non-production  of  papers,  to 
be  made  at  Nisi  Prius.  Id. 

7.  If  the  sheriff  reads  a  writ  of  sum- 
mons in  the  hearing  of  the  defend- 
ant, it  is  sufficient  without  leaving 


INDEX. 


a  copy  of  the  writ  with  him. 
Kleckner  v.  Lehigh  County,  66 
And  see  AFFIDAVIT  OF  DEFENCE 
AMENDMENT.  COMMON  PLEAS. 
COUNTIES.  EJECTMENT.  EQUITY. 
ERRORS  AND  APPEALS.  JUDGMENT. 
Quo  WARRANTO. 

PRESUMPTION. 
See  WAY,  2. 

PRINCIPAL. 

See  AGENT. 

PROMISSORY  NOTES. 
See  BILLS  OF  EXCHANGE.     BANKS. 

PROTEST. 
See  BANKS,  4.  BILLS  OF  EXCHANGE,  t. 

PROTHONOTARY. 

See  JUDGMENT. 

QUARTER  SESSIONS. 
See  BRIDGES.     ROADS. 

QUO  WARRANTO. 

1.  The  court  refused  to  give  a  prefer- 
ence to  the  argument  of  a  demurrer 
to  a  plea  in  quo  warranto  ;  though 
the  office  was  an  annual  one.   Com- 
monwealth v.  Sparks,  416 

2.  In  a  quo  warranto  against   three, 
to   show  why   they  claimed  to  ex- 
ercise the  office  of  directors  of  a 
bank,  one   of  the   defendants   dis- 
claimed,   and  judgment  of  ouster 
was  given  against  him.     The  other 
two  pleaded  to  issue:  Held,   that 
this  was  not  a  case  within  the  13th 
section   of  the  act  of  the  13th   of 
April  1840,  authorizing  the  court, 
in  case  judgment  of  ouster  is  given, 
to  decree   that  the  office  shall    be 
held  by  the  relators,  &c.  Id. 

RAILROADS. 
See  ROADS,  3,  4,  5,  6. 

REFUNDING  BOND. 
See  INTESTATE,  6. 

RELEASE. 

See  ASSIGN  MBNT.     • 


RENT. 

See  LANDLORD  AND  TENANT.  MERGER. 

REPLEVIN. 
See  LANDLORD  AND  TENANT,  4,  5. 

REWARD. 

In  the  month  of  January  1836,  the 
Commercial   Bank    of    Cincinnati 
sent  by  A.,  their  agent,  a  large  sum 
of  money,  in  bank  notes,  to  Phil- 
adelphia.    On  the  arrival  of  A.  in 
Philadelphia,    he  called   upon   B  , 
and  asked  him  to  take  charge  of  it. 
B.  declined  this,  but  told  him  that 
he  might  have  the  use  of  his  fire- 
proof   for   the   purpose.      A.    ac- 
cordingly went  to  the  fire-proof  and 
deposited  certain  packages,  and  at 
the  request  of  B.  locked  the  door 
of  the  fire-proof  and  took  away  the 
key  with  him.     Afterwards  he  re- 
turned  to  B.'s  office;  and   in  the 
course  of  the  same  day  a  package 
containing   $100,000  in  post  notes 
of  the    Bank    of  the  U.  S.,  which 
had  been  brought  on  by  him,  was 
missing.     Search  was  made  in  the 
fire-proof   without    success.      The 
Commercial  Bank  of  Cincinnati,  on 
hearing  of  the  fact,  offered  by  public 
advertisement  a  reward  of  $10,000 
for   the  recovery   of  the  package. 
The  advertisement  stated  that  the 
package  "  was  lost  at"  Wheeling, 
or  between  that  place  and   Phila- 
delphia, or  possibly  on  the  arrival 
of  the  bearer  of  it  in  Philadelphia; 
and  that  the  reward  would  be  paid 
on  the  delivery  of  the  package  to 
B.  at  Philadelphia,  or  to  other  per- 
sons at  other  places  named  ;  and 
added  that  if  inconvenient  to  the 
finder   to   deliver   the   money,    he 
might  deduct  the  reward  and  remit 
the  balance  by  mail  to  the  bank. 
In  the  month  of  August  following, 
C.,  who  was  the  principal  person 
in  the  office  of   B.,  discovered  the 
missing  package   on    the   floor  of 
the  fire-proof,  and   delivered    it  to 
the  cashier  of  the  Girard   Bank  in 
Philadelphia,  where  it  was  depos- 
ited to  the  credit  of  the  Commercial 
Bank   of    Cincinnati.     Held,   that 
the  package  was  not  lost  or  recov- 
ered  in  the  sense  of  the  advertise- 
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ment ;  and  at  all  events  that  as  it 
had  not  been  delivered  to  either  of 
the  persons  named  in  the  adver- 
tisement, C.  was  not  entitled  to  the 
reward.  Commercial  Bank  of  Cin- 
cinnati v.  Pleasants,  375 

RIGHT  OF  WAY. 
See  WAY. 

ROADS  AND   STREETS. 

.'  Where  a  petition  for  a  road  was 
missing,  and  there  was  no  minute 
in  the  clerk's  book,  either  of  the 
presentation  of  the  petition  or  of 
the  appointment  of  viewers,  and  a 
new  petition  was  prepared,  and  a 
certificate  was  signed  by  two  of  the 
associate  judges  during  vacation, 
setting  forth,  that  at  the  preceding 
term  they  had  appointed  H.  S.  <fec. 
viewers :  to  which  they  added, 
"  and  being  informed  that  the  peti- 
tion was  mislaid,  we  hereby  author- 
ize you  to  make  out  an  order  for  the 
purpose,"  whereupon  an  order  was 
made  out  by  the  clerk,  and  the 
viewers  made  the  report ;  this  court 
quashed  the  proceedings.  State 
Road  from  HowelVs  Mitts,  352 

2.  On  a  certiorari    to    remove    pro- 
ceedings in  the  case  of  a  road,  no 
point  can   be  made  which   is   not 
apparent  exclusively  on  the  pro- 
ceedings  removed.      Philadelphia 
&  Trenton  Rail-Road  Co.  25 

3.  Where  an  act  of  assembly  autho- 
rized a  rail-road  company  to  "  lo- 
cate  and   construct"    a  rail-road, 
and   declared   that   the   "  location 
shall  be  approved  of  by  the  judges 
of  the  Court  of  Quarter  Sessions, 
upon  the  view  of  six  jurors,  to  be 
appointed  by  said  court  as  direct- 
ed :"  it  was  held  that  it  was  not  a 
valid  exception  to  the  proceedings 
that  the  location  was  made  by  the 
jury,  nor  that  there  were  not  two 
full   terms   between    the   appoint- 
ment of  the  jury  and  the  confirm- 
ation of  their  report.  Id. 

4.  The   regulation  of  a  street  in  a 
city   or    incorporated    district    ij 
given  to  the  corporation,  only  for 
corporate  purposes,  and  is  subject 
to  the  paramount  authority  of  the 
state  in  respect  to  its  general  and 
more  extended  uses.  /•/. 

5.  The  provision  in  the  constitution 
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that  private  property  shall  not  be 
taken  for  public  use  without  com- 
pensation, does  not  prohibit  the 
legislature  granting  to  a  rail-road 
company  the  privilege  of  laying 
rails  on  the  streets  of  a  city  or 
town,  and  of  using  the  rail-road 
so  made.  /•/. 

6.  There  is  nothing  in  the  constitu- 
tion to  prevent  the  grant  of  such 
a  monopoly  as  a  rail-road.  Id. 

RULES  OF  COURT. 
See  COMMON  PLEAS. 

SALE  OF  GOODS. 

1.  To  render  a  bill  of  sale  of  goods 
valid   as   against  creditors,   there 
must  be  an  accompanying,  actual, 
visible,    and   notorious    possession 
in  the  vendee.     Hoofsmith  v.  Cope, 

53 

2.  Where  A.  living  in  the  country, 
and  being  indebted  to  B.  and  C., 
merchants,  in  Philrdelphia,  made 
an  assignment  to  them  of  his  stock 
of  goods  in  payment  of  his  debt ; 
and    by   an    agreement    between 
them  A.  was  to  remain  in   posses- 
sion  as  clerk  to  B.  and  C.,  who 
took  a  lease  of  the  premises ;  and 
a  few  days  afterwards  B.  and  C. 
made  a  bill  of  sale  of  the  goods  to 
D.,   who   took   possession   of    the 
goods;  and,   while  in   his   posses- 
sion, the  goods  were  levied   upon 
and  removed  by  the  sheriff  upon 
an  execution  at  the  suit  of  a  cred- 
itor of  A. ;  it  was   held  in  trespass 
brought  by  D.  against  the  sheriff 
and   the  execution   creditor,   4c., 
that  the   possession  of  the  goods 
might  be    lawfully  taken    by  D., 
notwithstanding    any   dissent    by 
A.,  and  that  evidence  was  not  ad- 
missible   to   show  that  no  consi- 
deration passed  from  D.  to  B.  and 
C.  Id. 

3.  In  trespass  against  a  sheriff  and 
execution  creditor  for  taking  goods 
of  the  plaintiff,  on   an   execution 
against   another,   evidence   is   not 
admissible  on   the  part  of  the  de- 
fendants to  prove  that  the  goods 
were  returned  by  the  sheriff  to  the 
place  from  which  they  were  taken 
a  few  days  afterwards.  Id. 

4.  In  an  action  of  trover  by  a  vendor 
of  goods  against  the  sheriff,  who 
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had  taken  the  goods  by  virtue  of 
a  foreign  attachment,  as  the  pro- 
perty of  the  vendees,  who  resided 
in  Alabama,  the  goods  having  been 
marked  with  their  names,  and  being 
on  the  pavement  in  front  of  the 
plaintiff's  store  at  the  time  they 
were  taken  by  the  sheriff;  it  was 
held,  that  a  clerk  of  the  plaintiff, 
who  stated  these  facts,  might  be 
asked  "  whether  the  goods  had  been 
paid  for ;  and  how  they  were  to  be 
paid."  fitter  v.  Morris,  406 

SALE  OF   LAND. 
See  FRAUD. 

SCHUYLKILL  NAVIGATION  CO. 

In  proceedings  to  estimate  the  in- 
jury sustained  by  the  owner  of 
a  mill  from  a  dam  raised  by  the 
Schuylkill  Navigation  Co.,  it  was 
held  that  the  jury  were  to  ascer- 
tain what  was  the  real  damage  to 
the  mill  in  ordinary  events,  and 
'were  not  to  be  governed  by  the 
consideration  of  the  profits  which 
the  owner  might  have  derived  from 
an  accidental  rise  of  the  value  of 
grain  at  the  particular  time. 
Schuylkill  Nav.  Co.  v.  Freedley, 

109 

SERVICE  OF  PROCESS. 

See  PRACTICE,  7. 

SET-OFB\ 

See  AFFIDAVIT  OF  DEFENCE,  2. 
DEBTOR  AND  CREDITOR,  1. 

SHERIFF. 

See  EXECUTION.     INSURANCE,  2. 
PRACTICE,  7. 

SHERIFF'S  SALE. 

See  EXECUTION,  8,  9. 

SHIPPING. 

See  COLLISION. 

• 
STATUTES. 

1.  The  expiration  of  a  statute  by  its 
own  limitation,  ipso  facto  revives 
a  statute  which  had  been  repealed 


and  supplied    by  it.      Collins  v. 
Smith,  294 

2.  The  act  of  the  19th  of  March, 
1810,  forbidding  unincorporated 
banks  to  issue  their  notes,  dis- 
count paper,  &c.,  which  was  re- 
pealed by  the  act  of  the  21st  of 
March,  1814,  revived,  on  the  ex- 
piration of  the  period  of  eleven 
years,  to  which  the  last  mentioned 
act  was  limited.  Id. 

And  see  BANKS. 

STATUTE  OF  FRAUDS. 
See  FRAUDS. 

STAY  OF  EXECUTION. 
See  JUDGMENT,  2,  3. 

STREETS. 
See  ROADS. 

SUMMONS. 

See  COUNTIES.     PRACTICE,  7. 

SUPREME  COURT. 

See  EQUITY,  &c.    ERROR. 

SURETY. 
See  BILLS  OF  EXCHANGE,  4.    JUDO 

MENT,  2,  3. 

TENDER. 
See  CONTRACT,  2. 

TITLE  DEEDS. 
See  EQUITY,  3,  4. 

TOWNSHIP. 

See  COUNTY. 

TROVER. 
See  BAILMENT,  1,  2. 

TRUST  AND  TRUSTEE. 
See  EQUITY,  1,  2. 

VENDOR  AND  VENDEE. 
See  FRAUDS.     SALE  OF  GOODS. 

WAGER. 

1.  An  action  cannot  be  maintained 
in  Pennsylvania  to  recover  a  sum 
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of  money  alleged  to  have  been 
lost  by  the  defendant  to  the  plain- 
tiff, upon  a  wager  or  bet.  Edgell 
v.  McLaughlin,  176 

2.  And  in  an  action  against  the 
drawer  of  a  check  upon  a  bank, 
evidence  is  admissible  on  the  part 
of  the  defendant,  to  prove  that 
the  check  was  drawn  in  pursuance 
of  an  agreement,  by  which  a  sum 
of  money  was  bet  by  the  defend- 
ant with  the  plaintiff  upon  a  cer- 
tain event ;  and  such  consideration 
having  been  proved,  the  defendant 
is  entitled  to  a  verdict.  Id. 

WAY. 

!.  E.  S.  B.,  who  was  the  owner  of 
a  lot  of  ground  on  the  west  side 
of  Eighth  street,  in  the  city  of  Phil- 
adelphia, and  also  the  owner  of  a 
lot  on  the  south  side  of  Chestnut 
street,  the  rear  of  which  lot  bounded 
the  first  lot  on  the  west,  conveyed 
the  lot  on  Eighth  street  to  J.  S., 
"  bounded  on  the  west  by  other 
ground  of  E.  S.  B.  (viz.,  the  Chest- 
nut street  lot),  and  on  the  south 
by  an  alley  of  the  width  of  two  feet 
six  inches,  intended  to  be  left  open 
by  the  said  E.  S.  B.,  together  with 
the  free  use  and  privilege  of  the 
said  alley  as  a  passage,  in  common 
with  the  said  E.  S.  B.  and  his 
heirs,  and  those  to  whom  he  may 
likewise  grant  the  same  privilege  of 
building  on  the  said  alley,  &c. 
Four  months  after  the  date  of  this 
deed,  E.  S.  B.  made  an  agreement 
with  T.  C.,  who  was  the  owner  of 
a  lot  adjoining  the  Eighth  street 
lot  on  the  south,  by  which,  after 
reciting  that  E.  S  .B.  had  agreed  to 
open  an  alley  two  feet  six  inches 
wide,  running  west  82  feet  six 
inches,  &c.,  the  privilege  of  which, 
in  common  with  the  said  E.  S.  B., 
his  heirs  and  assigns,  was  intended 
to  be  granted  to  J.  S.,  it  was  agreed 
that  T.  C.  should  leave  out  forever 
on  the  south  of  the  alley  a  strip  of 
ground  one  foot  in  front  on  Eighth 
street,  by  82  feet  six  inches  in  depth 
westward,  so  as  to  widen  the  alley 
to  three  feet  six  inches,  for  the 
common  use  and  benefit  of  the  said 
parties,  their  heirs  and  assigns,  <fec. 
Afterwards  E.  S.  B.  conveyed  the 
lots  on  Chestnut  street  to  G.  M., 


together  with  the  free  and  common 
use  and  privilege  of  the  said  three 
and  a-half  feet  wide  alley,  and  of  a 
water-course  over  and  along  the 
same,  and  the  right  of  soil  of  the 
northernmost  part  of  the  alley, 
subject  to  the  privileges  granted  by 
the  agreement  to  the  said  T.  C.  and 
J.  S.,  their  heirs  and  assigns,  &c. 
G.  M.  was  at  the  time  of  this  con- 
veyance the  owner  of  other  lots 
of  ground  on  Chestnut  street  ad- 
joining the  lots  so  conveyed  to  him 
by  E.  S.  B.  on  the  west ;  and  opened 
an  alley  in  the  rear  of  them  com- 
municating with  the  said  alley  lead- 
ing into  Eighth  street :  Held,  that 
the  right  of  way,  &c.,  in  the  said 
alley  in  common  with  J.  S.  and  T. 
C.,  and  their  heirs,  &c.,  was  con- 
fined to  the  owners  and  occupiers 
of  the  lots  on  Chestnut  street,  ori- 
ginally owned  by  E.  S.  B.,  and  ad- 
jacent to  the  alley,  and  could  not 
be  extended  by  G.  M.  to  the  owners 
and  occupiers  of  his  lots  adjoining 
on  the  west.  Lewis  v.  Carstairs, 

193 

2.  Where   there   is  evidence   of   an 
uninterrupted  use  of  an  alley  for  a 
passage   and    water-course,  for    a 
period    less    than    twenty    years, 
evidence   of   contribution   by   the 
persons  so  using  it.  to  the  expenses 
of  laying  and  repairing  the  pave- 
ment,  and  of  laying  water-pipes, 
under  the  surface,  is  proper  to  be 
submitted  to  the  jury,  as  bearing 
upon  the  fact  of  the  presumption 
of  a  grant.  Id. 

3.  A  party  who  might  otherwise  be 
entitled  to  the  exclusive  enjoyment 
of  an  easement,  may  be  equitably 
estopped  from  contesting  the  right 
of  others  to  use  it,  if  by  allowing 
a  common   enjoyment  of  it  for  a 
period  less  than  twenty  years,  and 
by  positive  acts  of  acquiescence  on 
his  part  he  encourages  an  innocent 
purchaser  to  pay   his   money    for 
the  purchase  of  property  to  which 
such   easement   appears   to  be  ap- 
purtenant. Id. 

4.  B^  a  plan  of  partition  of  certain 
lots    between    A.  and    B.,    under 
whom  both    the  plaintiff  and   de- 
fendant claimed,  an  alley  was  left 
open  for  the  accommodation  of  the 
several  lots.     Afterwards,  in  1815, 
A.  and  B.  conveyed  to  the  defend- 
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ant  a  lot  bounding  on  the  alley, 
"  together  with  the  common  use 
and  privilege  of  the  said  alley," 
&c.  In  1832  A.  conveyed  to  the 
plaintiff  a  lot  adjoining  that  of  the 
defendant,  described  as  bounded 
by  the  said  alley,  "  Together  with 
all  and  singular  the  streets,  alleys, 
ways,"  &c.  Held,  that  the  plaintiff 
was  entitled  to  the  use  of  the  al- 
ley, in  common  with  the  defendant 
and  others.  Van  Meter  v.  Han- 
kinson,  307 

WILL. 

1.  A  testator,  after  giving  a  house  to 
his  sister  D.  for  life,  and  making 
certain  other  provisions  for  her, 
devised  as  follows :  "And  I  also 
give  to  every  nephew  or  niece 
of  mine  an  equal  share  of  iny 
estate ;  and  that  if  any  nephew 
or  niece  of  mine  die,  leaving  no 
heir  before  the  division  of  my  estate 
then  his  or  her  portion  shall  not  be 
divided  among  his  or  her  friends, 
but  shall  be  divided  equally  among 
my  surviving  nephews  and  nieces. 
And  whereas  there  is  a  suit  against 
P.  W.'s  estate,  I  pledge  the  portion 
of  E.  S."  (a  niece  of  the  testator) 
"  to  make  good  any  loss  P.  W.'s 
estate  may  sustain  by  the  said  law- 
suit so  far  as  her  portion  goes,  be- 
cause I  think  it  unjust  that  such  a 
suit  should  have  been  commenced. 
It  is  my  will  and  wish  that  all  the 
lawful  children  of  the  body  of  J. 
L.,  son  of  my  brother  C.  L.,  shall 
have  the  portion  of  their  father 
divided  equally  amongst  them, 
male  and  female,  share  and  share 
alike."  "  It  is  my  will,  and  wish, 
and  hope,  that  all  my  nephews 
and  nieces  above  named,  may  be 
satisfied  with  my  doings,"  &c. 
By  a  codicil  made  about  two  years 
after  the  will,  he  made  certain  pro- 
visions respecting  the  portion  of 
one  of  his  nephews,  reciting  that 
in  his  will  he  had  given  and  be- 
queathed to  his  "  nephews  and 
nieces"  who  should  be  living  at 
his  decease,  each  a  certain  portion 
of  his  estate.  E.  S.,  the  niece 
mentioned  in  the  will,  was  dead  at 
the  date  of  the  will.  Held,  1.  That 
upon  the  construction  of  the  will 


the  children  of  E.  S.  were  not  enti- 
tled to  a  share  or  part  of  the  estate. 
2.  That  parol  evidence  was  not 
admissible  to  prove  that  the  tes- 
tator knew  of  the  death  of  E.  S., 
and  that  she  left  children  ;  that  a 
suit  had  been  brought  by  them 
against  the  estate  of  P.  W.,  which 
was  discontinued  in  consequence 
of  a  correspondence  between  the 
testator  and  the  representatives  of 
P.  W.,  in  which  the  contents  of 
his  will  were  made  known  to  the 
latter,  and  communicated  to  the 
children  of  E.  S. ;  and  that  the  tes- 
tator had  declared  that  they  would 
receive  their  part  of  his  estate  upon 
his  decease.  Kilter  v.  Fox.  99 
2.  A  will  contained  the  following 
provisions :  "  As  to  my  worldly 
goods  of  all  sorts  and  kinds,  I  will 
and  order  that  they  shall  be  put 
under  the  care  and  be  kept  as  a 
general  fund,  (except  such  as  shall 
be  hereafter  otherwise  ordered  in 
this  will  or  my  codicil  hereto  af- 
fixed,) by  my  executors  and  their 
successors  thereafter  for  the  term 
of  one  hundred  years  from  and 
after  my  decease,  and  all  the  rents 
and  profits  to  be  equally  divided 
between  my  four  children,  S.,  T., 
W.,  and  S.,  on  the  seventeenth  of 
May  and  twenty-seventh  of  No- 
vember of  each  year,  and  on  the 
death  of  either  of  them,  the  por- 
tion of  the  deceased  to  be  divided 
and  paid  to  each  of  their  children 
equally.  That  on  the  death  of 
either  of  my  executors  a  successor 
shall  be  chosen  by  the  survivors 
of  my  children,  and  the  children 
of  the  deceased,  as  one  to  vote  in 
the  choice  as  representative  of  their 
parent,  and  on  the  death  of  all  my 
children,  then  by  all  the  survivors 
who  are  entitled  as  above,  and  so 
on  for  the  above  mentioned  100 
years  •,  after  which,  the  whole  to  be 
equally  divided  among  the  survi- 
vors who  shall  retain  the  surname 
of  Bradford  and  shall  be  lineally 
descended  from  me."  The  testator 
gave  an  annuity  to  his  housekeeper, 
and  certain  articles  of  furniture, 
&c.,  to  certain  of  his  children  and 
concluded  with  the  appointment  of 
executors.  By  a  codicil,  the  tes- 
tator reciting  that  his  son  8  had 
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involved  the  brother  T.  in  diffi- 
culty, directed  that  his  executors 
should  annually,  "  as  the  portion 
of  my  estate  becomes  due  to  the 
said  S.,  pay  three-fifths  of  the  said 
legacy  to  the  said  T.  till  the  whole 
debt  with  the  interest  shall  be 
liquidated,  and  the  remainder  to  the 
said  S. ;"  and  reciting  that  his  son 
W.  had  involved  him  in  debt,  he 
concluded  as  follows:  "  it  my  will, 
that  before  they  any  part  or  parcel 
of  the  sum  devised  to  him,  that 
my  executors  shall  pay  for  the  re. 
linquishment  of  the  said  debt  three- 
fourths  of  the  legacy,  and  the  re- 
mainder to  the  said  W."  Held,  that 
the  real  estate  of  the  testator  did 
not  pass  under  this  will.  Brad- 
ford? v.  Bradford,  236 
A  testator  made  the  following 
provision  :  "  And  it  is  also  my  will 
that  G.  L..  shall  pay  $557.56  to  my 
wife  E. ;  it  being  her  dower  in  the 
plantation  that  I  sold  to  G.  L." 


And  then  after  certain  other  be- 
quests and  devises,  he  added, '-  My 
executors  shall  take  so  much  money 
out  of  the  estate  that  I  have  not 
disposed  of,  and  loan  it  on  interest, 
so  that  the  interest  accruing  from 
said  money,  and  the  interest  of  my 
wife's  dower,  will  make  the  yearly 
income  of  $100,  which  my  execu- 
tors shall  pay  to  my  wife  in  two 
half-yearly  payments."  The  tes- 
tator held  a  bond  of  G.  L.  with 
condition  to  pay  to  him,  his  exec- 
utors, &c.,  the  sum  of  §45.53,  yearly 
during  the  life  of  his  (the  testa- 
tor's) wife  E.,  and  at  her  decease 
the  further  sum  of  $755.56.  Held, 
that  the  widow  E.  was  entitled  to 
the  sum  of  $755.56  absolutely,  and 
not  merely  to  the  interest  of  it. 
Campbell  v.  Gilbert,  72 

WITNESS. 
See  EVIDENCE,  8,  9,  10. 
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